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In Eafter Term, 1787, Mr. Bower moved for, and obtained, a rule to ſhew cauſe 
why the poftea ſhould not be delivered to the defendant, in order that he might 
enter up his judgment on it, and that in the mean time it might remain in the 
aſſociate's hands. 172 27 N e 


On ſhewing cauſe, the enſuing term, the arguinent proceeded as follows, | 
| | June 18. ICT 
Mr. SERJEANT ADAIR. 


May it pleaſe your „ 6 01 | | 
PON this record, and the finding of the jury on the ſeveral iſſues, it is incum- 


bent on me to prove to your lordſhips, that the charter of Charles II. at the 


time of the election of Mr. Amery, was not the ſubſiſting charter by which the cor- 
Poration of Cheſter was regulated; but that under all the circumſtances in which it 


then ſtood, the charter, if it ever had any legal force or effect at all, was completely 


done away, the corporation remaining de jure under the government of the charter 
which it poſſeſſed prior to the proceedings upon the information in quo warranto. 
I contend, that the effect of thoſe proceedings upon the corporation of Cheſter, 
as it ſtood at the time when that information was filed, was not ſuch as could em- 

power the crown to grant the charter of the 37th Charles II. for at that time, not- 
withſtanding any thing in thoſe proceedings, or that is at all ſtated upon this record, 
there was a ſubſiſting corporation in the city of Cheſter, entitled to all their antient 
Tights and privileges; thoſe rights being only /u/pended by. the judgment guoufſgae, 
which was merely in the nature of a proceſs to compel appearance. 

It will be material to conſider whether in any way the rights of a corporation 
be taken away, or whether a corporation may be diſſolved. I ſhall certainly — 
that a corporation, once duly and legally exiſting, cannot be diſſolved, either by their 
own act, by the act of the crown, or by any judgment whatever in a court of law. 

i ſtate the propoſition in its full extent; and I do not ſtate it raſhly ; but I come 
prepared with authorities, in ſupport of it, of conſiderable weight, which will cer- 
tainly deſerve, at leaſt, the ſerious attention of the court. It is neceflary, however, 
to explain what I mean by the word aiſlved: by the word diſſalved I mean, an en- 
tire agſtruction and annihilaticn of the corporate capacity. 

I aſſert, then, in the firſt place, that a corporation cannot ſurrender up, and part 
with, its corporate capacity and exiſtence. | 
And upon that, as being the ſtrongeſt point, and upon the face of it the moſt 
difficult to maintain, it ſeems to me, that I have been able to collect the ſtrongeſt 
authorities. | 
The firſt that is to be met with is an authority of great weight. It is the caſe of 


the dean and chapter of Nerxwich, in 3 Coke, 76 b. - and the ſame caſe is reported 


in 2 And. 120; in which it is clearly held, by the lord keeper and the three chiefs, 

to whom the queſtion was referred, that the old corporation of the dean and chap- 

ter of Norwich did ſtill remain, notwithſtanding the ſurrender of their church and 

of all their poſſeſſions. | | 

| Your lordſhips will find that the ſurrender in queſtion, which was the ſubject mat- 
ter of this determination, was really in much larger terms than are ſtated in Lord 

Coke's Reports: it is more fully ſtated in a caſe I ſhall mention to your lordſhips ; 


for the terms made uſe of in Lord Co4#s Reports, and in thoſe of Anderſon, imply 


only a ſurrender of the church and of the peſſeſſions of the dean and chapter; but I 
ſhall ſhew clearly, that the ſurrender extended to all rights, franchiſes and priwvilegrs 
whatever, Claimed by the dean and chapter of Norwich. The ſame point is held 


in 2 And. 165, in an anonymous caſe, in which the ſame propoſition is there ſup- 


ported, 
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In the caſe of Hayward verſus Fulcher, which is reported at large in Palm. 491, 
and Sir V. Jones, 166, the ſurrender of the dean and chapter is ſtated, in terms, 
upon the record, by the ſpecial verdict ; namely, that they had granted, by deed 
enrolled in Chancery, to King Edward VI. “ the cathedral church, and 4 their 
« poſſeſſions, rights, liberties, privileges, and hereditaments.“ It was not eaſy to 
A words: they were uſed in the moſt ſolemn inftrument of furrender that 
could be made, and that duly enrolled. There follow words {till more material: — 
4 all the rights, liberties, privileges, and hereditaments, which they had in right of 
« their corporation.” Subſequent to this ſurrender, it is alto ſtated, in the ſpecial 
verdict, “ that King Edward VI. granted a new charter of incorporation to the 
« church, by the old name of the church of the holy and undivided Trinity of 
« Norwich, with the addition of theſe words, Ex fundatione Regis Eda. VI.“ 
Upon the ſpecial verdi& it became a material queſtion, aubich of theſe corporations 
ſubſiſted; the o/d corporation of the dean and chapter, which had ſurrendered, as 
far as in them lay, all their rights and privileges which they held in right of their 
corporation, or the ze one of the 2d Edward VI. The four judges of the court 
of King's-bench (in which court that ſpecial verdict was argued) unanimouſly held, 
that the old corporation was not extinct ; and farther, that the new charter of incor- 
poration was void. Therefore that authority ſtates theſe two propoſitions _ 

Firſti, That by that ſolemn ſurrender of all their rights and privileges which they 
claimed as a corporation, their corporate capacity was not de/iroyed. And it ſtates 
another propoſition, to which it will be material for me to call the attention of the 
court, in another part of my argument, viz. That the ew charter of incorporation, 
granted by Edward VI. upon the ſuppoſition that ſuch a corporation did not exiſt, 
was abſolutely void | | 25 | | 

And it will be difficult for my learned friends, when they come to ſnpport this 
rule, to ſhew by what means it can be contended, that the new charter of incorpo- 
ration of Charles, granted to the citizens and inhabitants of Cheſter, as baving no cor- 
porate capacity at all, and upon a ſuppoſition that no corporation then exiſted, is 
not void, when it is expreſsly held, in the caſe I have ſtated, that a new charter of 


incorporation of Edward VI. granted to the dean and chapter, by partly their old 
_ - deſcription, with a ſmall addition of a new one, is void, becauſe their old corporate 


capacity was not deſtroyed by their own ſurrender. 


This queſtion of a ſurrender of a corporate capacity, by a corporation itſelf, oe- 
curred again in a more modern caſe, the Ming v. Grey, reſpecting the corporation 
of Colcheſter, reported 8 Mod. 358. The book ſtates, that in that caſe the chief 


queſtion was, whether, by a ſurrender of their charter by the corporation of Col- 
cheſter, made in the 36th Charles [I. (one of thoſe famous ſurrenders obtained by 
the crown in a manner ſubverſive of the rights and privileges of all the corporations 
in the kingdom) the corporation was wholly diſſolved ; for if it was, then the charter 
of King William, by which the lands and privileges were regranted, was void, be- 
cauſe it was to a corporation not in being. 1 x 
Your lordſhips ſee that the queſtion was conſidered reverſo intuitu from that in which 
it was conſidered in the caſe of Fulcher v. Hayward. In the caſe of Fulcher 
v. Hayward it was conſidered, whether the old corporation was or not dit- 
ſolved, in order to judge whether a charter, which ſuppoſed them to be non-exiſtent, 
was a good charter or not ; and there it was held, that a ſubſequent charter, granted 
upon ſuch a ſuppoſition, was void, becauſe the old corporation was exiſting. In the 
caſe I am now ſtating, the converſe of the propoſition was taken ; for the queſtion 
there was, whether a charter, granted upon the ſuppoſition that the old corporation 
exiſted, was good or not ? which e ning the ſame preliminary queſtion, whe- 


ther the old corporation was or not diſſolved? There, as to the chief point, whe- 


ther the very being of the corporation was deſtroyed by this ſurrender ? three of 
the judges held that it vas nt; and compared it to the ſurrender of a deed, that 
the eſtate was not thereby ſurrendered. Therefore the corporation was ſtill ſubſiſt- 
ing, and had a capacity-to take, and by the charter of King William did retake, 


and 
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and that they could not give up more by a ſurrender, than they could take by a 
re-grant. | | | My 
In the great caſe of the city of London, ſeveral learned men were of opinion, 
that a ſurrender did not deſtroy the being of a corporation. This appears by the 
ſurrender of the abbies, in the reign of Henry VIII. for it was not thought proper, 
at that time, to reſt purely on thoſe ſurrenders, but to have them confirmed by act of 
parliament. And what is laſt mentioned in the caſe of the King v. Grey, is a 
powerful authority in ſupport of the doctrine I am now contending for; for after 
the ſurrenders that had been procured by the king of the different poſſeſſions, and of 
the very exiſtence of the monaſteries and religious houſes, in the kingdom, it was, 
as the book obſerves, not thought fit to reft upon the legality of theſe ſurrenders to 
the crown, but to confirm them by act of parliament, which would put them out of 
doubt. ; | 
In the ſame caſe, in the argument of Sir George Treby, (p. 10.) who was then 
recorder of London, another authority is cited to this point, which is a material 
one, and which in truth is of the ſame nature with that laſt mentioned in the con- 
cluſion of the caſe of the King v. Grey. He ſays, the 32d Hen. VIII. cap. 24, 
relates to the corporation of the knights of St. John at Jeruſalem ; and it ſeems, by 
the penning of that ſtatute, that this very queſtion (being the queſtion of the power 
of a corporation to ſurrender its corporate capacity, and annihilate itſelf} had been 
taken notice of ſince the time of the making of the laſt ſtatute in the zoth Hen. 
VIII. for there it is declared, that the corporation of St. John at Jeruſalem ſhall be 
diſſolved, and that the king ſhall have their lands; ſo that their taking notice of, 
and providing directly to diffolre it, ſhews, that they had by that time conſidered, 
that neither the ſarrender of their lands, nor the vciting of them in the king, had 
done any thing to the corporation, ſave only that they have deſerted their houſe, 
and fancied themſelves diſſol ved, becauſe they were turned out of their poſſeſſions.“ 
There are only two caſes to be found in the books, as far as I have been able to 
make any ſearch, that look the other way; and I may ſay ſo, with the greater con- 
fidence, becauſe at the time of the informations in quo warranto the mol diligent 
inquiries. were made, by all the firſt lawyers in the kingdom, on the one fide and 
the other; at that time, therefore, I conclude there exiſted no other authority, nor 
at the time of the Revolution; and I am not aware that any authority can be de- 
rived from any modern deciſion: if it can, your lordſhips will hear it from the other 
fide. The two caſes I refer to, are in Dyer, 273 and 282. To thoſe there is a oe | 
full anſwer given by Sir George Treby, in the argument I have been ſpeaking of, 
(p. 11.) and it is a better anſwer, and better exprefled, than any I can ſtate. I will 
trouble the court with reading that anſwer, whichiis not very long. 2 | 
There is a caſe in Dyer, 282 (and it is the only caſe that ſeems againſt us in 
this point; for that in 273, the book itſelf ſtates, was by authority of partiament.) 
There were two deans and chapters of St. Patrick and Chrift-church, Dublin, in 
Ireland; and theſe both, and not one, of them, were together, one chapter of the 
archbiſhop of Dublin, time out of mind; and one of theſe ſurrendered, and then 
their houſe was uſed for a place for the courts of Juſtice, and continued ſo; and 
then a leaſe is made by the biſhop, and tha: confirmed by the only remaining dean 
and chapter, which was that of Chriſt church; and whether that leaſe was good or 
no, was the queſtion : and truly that was the only queſtion that is made there, in 
that book, and ſo it is of little authority as to any thing elſe ; but it is true that the 
book does ſay, in the end of the caſe, that the leaſe was held good, Quid corporatis 
et capitulum ſan#i patricii prædicti fuit per donum et ſurſum redditionem decani et capi- 
iuli prædidti legitime diſſolutum et determinatum. To that I anſwer, 5 
te Firſt, There was no occaſion for this reaſon, becauſe it did digreſs from the main 
point in the caſe, as is truly obſerved in Palmer, 502. 2 1 
« Secondly, It was a private, extra- judicial opinion; it was the opinion of but five 
Judges.” — It is neceſſary here to recall co your lordſhip? attention, that this was a 
cals ſtated privately to the judges, like the cafes That are every term determined in 
= 1 | Serjeants- 
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Serjeants-inn, without argument, and extra- judicial. He ſays, © It was the opinion 
ot but five judges; and for aught appears, ſeven might be of another opinion; and 
yet the calc was ſent for the opinion of all the judges here, becauſe the lawyers in 
Ireland, it ſeems, did. make a great doubt of it; and it was alſo an opinion and 
judgment on the favourable ſide, for it was to confirm a predeceſſor's leaſe. But, 

« Thirdly, Certainly the caſe is miſtaken; for the ſurrender could not be good, 
without the conſent of the biſhop, which is alſo added in the end of the caſe there. 
He is the patron, and muſt neceſlarily confirm their acts, to make them valid; eſpe- 
cially they being inſtituted, and given to him for his advice, in the government of 
the church, and the di{poſal of its lands. 4 5 | 
Fourthly, I have this further anſwer to give it, that my Lord Coke ſays, in 1 Leo- 
nard, 234, (and it is not denied) that this ſurrender was by act of parliament, or 


_ elſe it had not been good: and beyond that, | 


« Fifthly, I have by me a manuſcript of my Lord Dyer's Reports, the moſt authen- 


tic one, which was my Lord Coke's, and has his own hand to it in ſundry places.” 
And this is very remarkable indeed, becauſe it gives ftrong reaſon to believe that there 
is no ſuch authority as that which is contended for in Dyer. Sir George Treby 
ſays, © that Lord Coke does often correct the prints of Dyer, and ſo alſo he might 
have done in this caſe, for there all theſe Latin words are left out ; there is not one 
of them, nor any ſpace left to put them in, nor any blot for their being eraſed : 
It is an addition of the publiſher, and mente in another letter than the reſt of the 
caſe is. It is not in that book which I take to be the trueſt original of Dyer. Beſides, 
my Lord Coke's anſwer that it was by act of parliament, makes an end of all.“ 

I therefore contend, that, by a number of caſes which I might adduce from 
books of the higheſt authority that are to be mer with, and which it would be 
tedious to ſtate to the court, it appears, that even by their own voluntary act, and by 
the moſt ſolemn grant, ſurrendered and enrolled in Chancery, a corporation cannot 
deſtroy its own corporate exiſtence ; and that there is not, when it comes to be ex- 
plained, one ſingle authority to be found in the books to the contrary. | 
Upon the ſecond point, that the king cannot by his prerogative deſtroy or diſſolve 
a corporation, it is unneceſſary to trouble your lordſhips with many authorities; for 
at this day, I ſhall ſcarce expect to hear that propoſition ſeriouſly denied. The pro- 
poſition is thus laid down in expreſs terms: the King can create, can grant a cor- 
poration, yet he cannot diſſolve it, Palm. 501, and Bro, tit. Corporation, pi. 78. 
And it is farther ſtated, that the king not only cannot diſſolve a corporation, but that 
he cannot take away any of the antient rights and privileges ofa corporation. That 
is alſo laid down expreſsly in 3 Burr. 1656, in the caſe of the King v. the Vice 
Chancellor of Cambridge; where it is ſtated, that the crown cannot take away 
from corporations any rights that have been formerly ſubſiſting in them, under old 
| Charters, or preſcriptive uſage. As I do not expect the converſe of that propoſition 
will be contended for now, I ſhall not trouble your lordſhips further upon that part 


of the caſe. . 
The moſt material point of all which J have undertaken to maintain, is, that a 


t cannot be annihilated by the judgment of his majeſty's courts of la-; 


and upon that, I think, there are many and great authorities to be found; though I 
admit, that a difference of opinion is to be met with in ſome few inſtances in the 
books; but in every inſtance, where a contrary opinion is hinted at or inſinuated, 
it has always been againſt the opinion of the majority of the judges before whom 
the 2 was then under diſcuſſion ; and it has not, that I can find I believe, in- 
dee , I may venture to aflert, that it aer has been confirmed by any judicial 
opinion, 1 | 

It is an argument always admitted in the courts of law, that that which never has 
been done (where the caſe is of a kind that is in frequent practice) cannot by law be 

done. 'That has been a reaſon frequently given by judges, againſt maintaining ac- 
tions novel in their kind ; and that reaſon certainly applies with the greater force 
wire it reſpects the exertion of a prerogative of the ron; for if a prerogative - 
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the crown has never been exerted, it is a pretty ſtrong negative argument againſt the 
exiſtence of ſuch a prerogative. The courts have, in various reigns, been acting upon 
different principles, and ſome very arbitrary ones. If the aſſiſtance of the court has 
never been called in to ſupport the prerogative of the crown in this inſtance, it is a 
ſtrong argument indeed to ſhew, that the judgment of the court cannot have any 
ſuch effect. That it has never been done prior to the informations in the reign of 
Charles II. I poſſeſs the ſtrongeſt authority for. The induſtry of the crown law- 
yers at that time (which was not a little, and which was exerted upon a point that 
was of all others the moſt important to the views of the then government) had not 
been able to find any ſuch caſe. On the contrary, I have a direct admiſſion that their 
ſearch on that head had been ineffeual ; and that is to be met with in Mr. Solicitor 
General Finch's argument in the caſe of the London quo warranto, in the four- 
teenth page; in which, when he is ſtating judgments of ouſter, that had been given 


to ouſt corporations of particular franchiſes, (which I admit may be done) he ex- 


preſsly ſays, © that he has not been able to find an inſtance of a judgment of ouſter 
againſt the franchiſe of being a corporation itſelf.” After giving ſome inſtances of 
ouſter of particular franchiſes, he ſtates a caſe in 9 Edward I.—there it appears that 
the judgment was given by parliament, that the liberty ſhould be forfeited, not that 
it ſhould be /ezzed into the king's hands only. | | 985 | 

And it is obſervable there, that the ſolicitor-general thinks it neceſſary to remark, 
that it was by a& of parliament. He is very earneſt to contend that this may be done; 
and therefore his admiſſion, that it never has been done, I truſt, will have additional 


weight. © Where all the franchiſes of a corporation are forfeited, what is the cor- | 
« poration (ſays he)? truly it is nothing; it is but a name. A corporation with- 


« out a power to act is nothing at all. Indeed, I ds not find any judgment in a quo 
« wvarranto of a corporation being forfeited ; yet it doth not follow from thence, that 
« this cannot be by law.” It was neceſſary for him ſo to contend ; but what I cite 
it for now, is to ſhew, that the induſtry of the lawyers of that period had not been 
able to find any ſuch inſtance; and therefore it will be preſumed by your Lordſhips, 
that there never was one. | 


It is remarkable, that in looking through the arguments in the caſe of the quo 


warranto againſt the city of London, where this point is more learnedly and fully diſ- 
cuſſed than in any other book, I ſhall have occaſion to cite conſiderably more from 
the argument of the crown lawyers, than from the argument of the learned lawyers 
who ſupported the rights of the city of London; and I rather chuſe to do it, be- 
I from that quarter, upon this occaſion, it will certainly have additional 
weight. 3 

Sir Robert Sawyer ſtates very diſtinctly, and, as it appears to me, with great 
accuracy, and like an able lawyer, the different judgments that ought to be given 
upon informations in quo warranto; and nothing can be more material to this point 
than the doctrine he there lays down, ſupported by a very diligent reſearch into 
antient records and authorities. Speaking of a judgment of Ouſter, in the 16th page 
of his argument, he ſays, © This court is to ſet the fine upon the capiatur, but not 
* the fine for redemption ; that is purely in the king's breaſt, and ex gratia regis, 
there is no ſuch formal judgment of ſeizure until fine; but this upon judgment, 
and another ſeizure upon inquiſition or preſentment which I ſhall mention, are 
the ſeizures in the king's right preſented in Mortimer's caſe ; but frequently 
entered guouſque dominus Rex aliud perciperit. What was intended by a judgment 


A 


« 


An «a 


6 
c 


* 


ought to be, will beſt appear by an antient rule taken and agreed by the judges 
« in Edward the fourth's time, before they were promiſcuouſly uſed. | 

The rule is this: Where it clearly appears to the court that a liberty is uſurped 
© by wrong, and upon no titie, either by the king's grant or otherwiſe, there 


judgment only of ouſter ſhall be entered; but where it appears that the king, 


or his anceſtors, have once granted a liberty, and the liberty be miſuſed, judg- 


« ment of ſeizure into the king's hands ſhall be given. Theſe rules carry their on 
h L1 « light 


of ouſter in that book, and in what caſes by the courſe of the king's courts it 
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light with them; that which came out of the king's hands (as Bracton uſeth 
« the word) is properly returned there again by ſeizer; or, as our ancient books 
« phraſe it, by re-leizer ; but that which never came thence, but is merely uſurped 
« upon him, fhall be vacated, and by judgment of law declared null and void.” 
« There is another caſe which is there likewiſe. reſolved, and that is, where it is 
doubrful to the court, whether the liberty commenced by grant, or by wrong, 
that, for the uncertainty, the beſt and ſafeſt courſe is, that judgment be given of 
& ſetzure.” | | | 
This laſt caſe was the principal caſe in that book; the queſtion ariſing, upon a 
default, what judgment ſhould be given, and by that rule judgment was given of 
ſeizure, not of ouſter ; and agreeable to theſe rules all the judgments I have met 
with have been given, and this courſe hath been found moſt beneficial to the ſub- 
e ject, who, though by forfeiture, miſpleading, or default, he may loſe his liberty, 
© may have recourle to the king's mercy for reſtitution.” | 
« In the caſe of the bailiffs and aldermen of New Radnor, which was by default, 
judgment of ſeizure was only given.” 
« In the caſe of Neav Malton, though the iſſue that the corporation was by pre- 
ſcription, was tried againſt them, yet having long acted as a corporation, and 
might have miſpleaded their title, as the city of London hath done, in claiming that 
by preſcription which commenced by grant within time of memory, judgment 
only of ſeizure was given, and not of ouſter.” 
From what I have now been ftating, this appears clearly to have been the 
doctrine of the crown lawyers at the period I am ſpeaking of, and founded upon 
the moſt diligent ſearch and inveſtigation of the ſubject, that wherever a corporation 
hath once had a legal exiſtence, that legal exiſtence could not be deſtroyed by judg- 
ment of ouſter: in truth, that judgment of ouſter, as to the corporate capacity, 
could not be given. And it is expreſsly ſtated by Sir Robert Sawyer, that all the 
caſes have been conformable to that rule, and that judgment of ouſter ſhall only be 
given in the caſe where to be ſure it is proper; where there never has been any right 
at all; where in contemplation of law no corporation has, in fact, exiſted, there 
the perſons who claim that which never had a legal exiſtence, ſhall be totally put 
out ; ſhall be amoved from that uſurpation, becauſe the corporation never had a legal 
exiſtence : but where the corporation ever had, at any period, a legal exiſtence, 
the perſons poſſeſſed of that, ſhall not be liable to a judgment of ouſter, but only a 
Judgment of ſeizure into the king's hands, and that ſhall be the ſubje& matter of a new 
grant, and a reſtitution ; or, to be more correct, © they may have recourſe to the 
« king's mercy for reſtitution.” | 

To ſhew that a judgment of this kind does not extinguiſh the corporate capacity, 
where it has once had a legal exiſtence, the caſe put by Sir Robert Sawyer again in 
page 21 of his argument, ſeems to bear upon this queſtion, where he is led to ſpeak 
(entering very copiouſly into the ſubject). of the caſe of corporations ſo/e; and if 
that be conſidered in analogy to corporations aggregate, the caſe will appear in the 
ſtrongeſt light; for it is every day's practice, that whatever the natural perſon 
holding the franchiſe of a corporation ſole may do towards incurring forfeitures of 
the moſt extended kind, by abuſe of that franchiſe, or by any other act which will 
incur as to his own perſon a forfeiture, the corporate capacity ſill exiſis; the cor- 
poration never dies; it is the caſe of all the eccleſiaſtical ſole corporations, which are 
the moſt common in daily obſervation and practice; and from the firſt great cor- 
poration of the king, down to the loweſt that is known, though the body natural 
may loſe its exiſtence by death, by natural diflolution, by forfeiture, and a variety 
of other modes, the body politic ſtill exiſts, and the preciſe ſame corporation, with 
the ſame rights and privileges, unaltered and undiminiſhed, and capable of bein 
renewed, is reſumed by the next body natural that comes into its place. : 

Sir Robert Sawyer ſays, “ ſingle bodies politic have indiſputably ſuch conditions 
< annexed to them upon the truſt of their creation, and the breach of the condition 
is, in law, good cauſe of ſeparating the politic perſon from the natural by depri- 
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cc vation, Which, in the civil law, is of the ſame effect as judgment of ouſter by the 
« common law, and their ſuſpenſion hath ſome reſemblance with our ſeizures into 
„the king's hands.” | | | | 

Now, if this analogy be juſt, it is perfectly clear, from what I have ſtated, that 
deprivation of the natural perſon in the caſe of corporations ſole, and eccleſiaſtical 
corporations, does not at all affect the politic capacity; it remains unaltered and 
unimpaired to be exerciſed and enjoyed by the next perſon who ſhall be put in 

poſſeſſion of it; fo too, like the deprivation by judgment of ouſter, where judgment 

of ouſter may be given againſt particular members, or even againſt a the members 
of a corporation, by which there is a feparstion (to carry on the analogy) between 
the natural perſons that held the franchiſe, and the franchiſe itſelf; yet ſtill the 
franchiſe itſelf exiſts. A judgment of ouſter no more deſtroys the franchiſe of a 
corporation aggregate, than that of deprivation does that of a corporation ſole: 

That the privileges of a corporation cannot be ſeized as forfeited, appears by a 
ſtrong authority in Coke, 4 Iuſtit. 228; and that authority goes {till further than I 
am now contending for; becauſe, in the preſent courle of the argument, the propo- 
fition that I undertook to maintain, was only that the corporate capacity itſelf, the 
exiſtence and eſjence of the corporation cannot be deſtroyed : but this authority holds, 
that the rights and privileges of franchi/cs, exiſting in a corporation, cannot be 
ſeized as torfeited ; and there is the diſtinction. They may be ſeized into the 
king's hands, but they cannot be ſeized as forfeited without the authority of an act 
of parliament. i | 

It was T very ſtrong ground of forfeiture indeed in the caſe of the corporation of 
Cambridge, where they had been guilty of a moſt outrageous miſbehaviour, which 
called as much for animadverſion and puniſhment as any could do, and ſuch 
as if a legal forfeiture could be incurred, awoxld certainly incur ſuch a forfeiture. 
In ſhort, it was thought of importance enough to be brought before parliament. 
They were ſummoned to appear, and ſhew cauſe why their liberties ſhould not be 
ſeized as forfeited. They did appear. They could offer no juſtification for their 
conduct; and at laſt they ſubmitted themſelves to the king's mercy and grace, ſaving 
their anſwers to all other matters. The king thereupon, not by judgment in any 
other court, but by common conſent of parliament, and by authority of the ſame, (the 


words are very particular, they ſeem to be very cautiouſly guarded) ſeized the ſaid 
liberties into his hands, as forfeited. He might, without the authority of parlia- 


ment, have ſeized the liberties into his hands; but it is exprelsly ſtated, that it is 
by the common conſent of parliament, and by the authority of the fame, that the king 
ſeized the liberties as forfeited. And ſo clear and ſtrong is the opinion of my Lord 
Coke upon that point, that not content with ſtating in the book expreſsly in the 
words I have mentioned to your Lordſhips, that this was done by common conſent 
of parliament, and by the authority of the ſame, he ſeems anxious, that the reader 
may not be miſled, that that circumſtance may not eſcape his attention, that he 
may not draw falſe concluſions from this caſe, and ſuppoſe that the liberties and 
franchiſes of a corporation may be forfeited otherwiſe to the crown. In a marginal 
note he adds, © Note, It was done by act of parliament ;” and he refers to the 
parliament roll. | 5 
So there cannot be a ſtronger indication of the opinion of that very great and 
learned lawyer, that even in the groſs caſe he has ſtated, the authority of parliament 
was neceſſary to create the forfeiture. ä | | 
That this is ſo, appears till ſtronger, by indiſputable facts appearing of record, 
and in the beoks of law, than it can by any mere authority or di&um whatever; 
becauſe, in point of fact, corporations, after judgment of ſeizure into the king's 
hands, have continued to aR, have continued to enjoy that corporate capacity whick 
I contend cannot be extinguiſhed by any ſuch judgment. That they have taken 
re- grants in their old corporate capacity, and that after thoſe re- grants they have 
kept their former titles, and even been conſidered as corporations by preſcription, 
by their former titles ; inſtances of 5 numerous: I ſhall mention a few. : 
My a n 
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In Cro. Car. 252, in the caſe of the King verſus the Mayor and Commonalty of 
London, for ſuffering a riot, in which Doctor Lamb was ſlain —(the principle of the 
caſe is not material, becauſe it ended in an amerciament of the city, for not exer- 
ciſing propeily their authority as magiſtrates in a corporate capacity}—lt is ſtated, 
at the end of that caſe, © that in the 21ſt of Henry VI. a preſentment was be- 
« fore Forteſcue, againſt the town of Norwich, that there was a great riot in Nor- 
« wich, and one Gladman took upon him to be king, and went with a crown of 
« paper in a riotous manner to the priory of Norwich, &c. and although it appears 
«© not upon the roll guid inde venir, yet, by 27 H. VI. pat. rel. 19, their liberties for 
« that caule were ſeized and re-granted.” Ee 

Therefore that is an expreſs authority to ſhew, that upon a ſeizure of the liber- 
ties of a corporation, they were capable of _— re-grant. 

The liberties of Norwich were ſeized into the king's hands in the reign of King 
John. Again, the liberties of Norwich were ſeized for a great riot, and burning 
the church ; and yet it is well known, that not only thoſe liberties were re-granted, 
in the 27th Hen. VI. but your lordſhips ſee, that after all theſe ſeveral ſeizures, the 
corporation of Norwich is {till exiſting ; and it is an undoubted fact, that Norwich 
is at this day a corporation by preſcription. | | 

In the ſame manner the liberties of Oxford were ſeized, 32 H. III. but the an- 
tient corporation of Oxford {till ſubſiſts, notwithſtanding that ſeizure ; becauſe its 


corporate capacity was not extinguiſhed by it. The town of Southampton, 18 Ed- 


ward I. was ſeized into the king's hands, for wounding to death an officer, in ſerv- 
ing the king's writs : they afterward ſubmitted to a fine, and took a new grant, an 
raiſed their fee-farm rent to twenty pounds per annum ; yet the corporation of 
Southampton is now a corporation by preſcription. : 

A number of caſes are cited of the ſeizure of the liberties of the city of Lon- 
don itſe!f into the king's hands, in Sir Robert Sawyer's argument, p. 37: © In 
„ the 16th of Richard II. the commiſſioners ſat at Eaton, and the mayor, ſherifts, 
&« and aldermen, were convicted of ſeveral miſcarriages; and the liberty of the 
« city, by the judgment of the court, was ſeized into the king's hands ; and the 
king, by the advice of his council at Windſor, conſtituted Baldwin Badington 


% mayor, in the room of William Venner, and two other ſheriffs, and twenty-four 


« aldermen, to hold during the king's pleaſure; and they all took the oaths, 

© before the king and his privy council. And in that record the prior of Chriſt- 

« church was ſworn an alderman.” | 15 
% In the ſame year, the king, at the interceſſion of the queen, grants to the al- 


4 dermen, ſheriffs, and citizens, that they might uſe their franchiſes as they did be- 


« fore the ſeizure, but with this clauſe of reſtriction, Quouſgue aliter ordinaverimus.”\ 
« Upon which the city choſe John Hend mayor, and John Shadworth and Henry 
% Venner ſheriffs, who were remaved the ſame year by the king, and Henry Da- 
« lingrugs appointed mayor, to hold during the king's pleaſure,” 

10 And in the 2oth of Richard II. the king makes a full reſtitytion to them of 
their liberties.” = 5 | 

It therefore does appear, that though the liberties of the city of London were 


ſeized into the king's hands, they were not only capable of taking a re-grant, but 


that by that re-grant they were in of their former liberties, notwithſtanding an in- 
tervening grant of the crown to other perſons to exerciſe their functions. | 
In page 107, which is in Pollexfen's argument, he recites there a number of re. 
cords, to ſhew, that not only the city of London had by re-grant reſumed its an- 
tient functions after different judgments of ſeizure into the king's hands, but that 
the corporate capacity itſelf, the being of the corporation, was not even ſuſpended 
by that judgment of ſeizure ; for he cites inſtances to ſhew, that even during that 
ſuſpenſion of the active functions of the corporation, (of the magiſtracy of the 
corporation) by a ſeizure into the king's hands, yet corporate acts were done even 
during the time of that ſuſpenſion, and he ſtates theſe facts from the record. 15 
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« The putting a cufos by King Edward I. continued for the ſpace of eleven 
« years; ſo that there was a ſuſpenſion for eleven years, as to the regular corpa- 
rate magiſtracy of the city of London; and according to the doctrine that muſt 
be now contended for on the other ſide, to ſupport their ground, during that time 
at leaſt, the corporate functions mult ceaſe. So far from it, your lordſhips will 
find, that, during all thoſe eleven years, the privilege of being a corporation to cer- 
tain purpoſes ſtill continued notwithſtanding. The court of Huſtings continued to 
be holden during all that time, which is a corporate court, holden by preſcription, 
and confirmed by certain charters prior to that period. WET - 

In the 18th of Edward I. which was during that ſuſpenſion, (for it began the 
15th, and laſted till the 26th) the city made a conyeyance, by leaſe, of an houſe 
belonging to the corporation : A court of aldermen was alſo holden, before the 
cuſtos appointed by the crown, and the aldermen of the corporation. In the 16th 
of Edward I. they preſented ſheriffs, according to the antient cuſtom of their cor- 
poration, in the Exchequer. In the 18th, the 21ſt, and the 23d of Edward I. 
there are the like preſentments; and in the 2 1ſt of Edward I. they brought a ſuit 
in their corporate name, and in their corporate character. Auby le Arther was 
attached to anſwer the commonalty of the city, for that, he being no freeman, 
merchandized in the city: which is the ſtrongeſt act to ſhew that their corporate 
capacity {till continued, and was exerciſed. There is another ſuit of the ſame kind 
againſt a non-freeman to be found on the ſame roll. And in the 22d of Edward I. 
there is a writ of right in the court of Huſtings brought by the corporation itlelf, 
in the name of the mayor and citizens of London. | | 1 5 
Theſe caſes ſhew, that even during the time of the ſeizure into the king's hands, 
and while the corporation, in a certain degree, and to certain purpoſes, laboured 
under a ſuſpenſion of particular rights and franchiſes of their charter, their chief 
magiſtrate being ſuſpended, and a cuſtos appointed by the crown, yet ſtill they 

exerciſed their corporate functions. |; | 
Lord Coke, 2 Inſt. 222, in his reading upon the ſtatute of Weſtminſter, firſt upon 
that part of it which reſpects the taking outrageous tolls at fairs and markets, ſpeak- 

ing of a clauſe authorizing the crown to ſeize the franchiſe on that ground, explains 
the words prendra le franchize, &. in this manner; that is, ſays he, © ſhall ſeize 
„the franchiſe of the fair and market, until it be redeemed by the owner.” But 
this alſo,” ſays he, © is intended ty be upon office found.” So that, in this 
inſtance, though the act of parliament gives expreſs authority to the crown to ſeize 
the franchiſe for that which ought to be, if any thing can be, a forfeiture of that 
particular franchiſe, namely, for the abuſe of the franchiſe itſelf ; yet Lord Coke 
holds the act of parliament to authorize no ſuch thing as a forfeiture, but the ſeizure 
ſhall be only zill it all be redeemed by the oxwner ; ſo that even that ſeizure ſhould 
not operate, notwithſtanding the expreſs words of the act, till ſomething is done to 
put the crown in poſſeſſion, and that it ſhall be upon office found. 
So that from the whole current of theſe authorities taken together, it appears 
clearly, that a judgment of ſeizure is the only judgment which can by law be given 
in a caſe where a corporation has once had a legal exiſtence. I contend, that 
judgment. of ouſter, properly ſo called, cannot, by law, be given in a caſe where a 
corporation has had exiſtence, and that a judgment of ſeizure is the only one that 
can be given, and which is merely in the nature of a proceſs to compel their ſub- 
miſhon ; (for in their natural capacity they are not amenable for corporate offences) 
and to make them amenable to the laws and government of their country in the 
_ courts of juſtice for offences committed in their corporate capacities, That is merely 
A ſuſpenſion of thoſe rights, and the moment its effect is anſwered, the corporation 
is brought, by that means, like a natural perſon, to be amenable in its corporate 
capacity, to juſtice. That juſtice, whatever it be, ſhall be done. Particular rights 
which are abuſed ſhall be ſuſpended for a time, that the corporation, in its corporate 
Capacity, and out of its corporate fund, may be amerced. In ſhort, that the court 
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may do what to law and juſtice appertains. But when that is done, the judgment 
of ſeizure ſhall no longer have effect, and the corporation is in of its antient rights. 

The whole of thele authorities ſeem to me to point to that conſtruction, and I 
believe my learned friends on the other fide will not be able to cite to your Lord- 

ſhips any one authority to the contrary. | 

There is another legal diſtinction, which it is material for the court to attend to, 
in conſidering the effect of the judgment which is ſtated upon this record againſt 
the old corporation of Cheſter ; for it is a judgment not againſt A the mayor, B, C, 
and D, the aldermen, E, F and G, the common councilmen, and ſo on, going 
through the other members of the corporation, and ſtating that they had uſurped, 
or had abuſed any franchiſe; but it is an information againſt the mayor and citizens 
of Cheſter ix their corporate capacity, and by their corporate deſcription, ſtating that 
they had w/rped to be a corporation. | 6-7 

Now it appears, that there was no pretence for a charge of uſurpation, becauſe 
it is expreſsly ſtated upon this record, that they were a corporation, that they had 
charters from the crown, that thoſe charters ſubſiſted at the very moment that the 
judgment guor/que in the quo warranto was given. So that it brings the caſe clearly 
within the authorities I have cited, to ſhew that againſt the city of Cheſter, upon 
that information, no judgment of ouſter could legally be given; becauſe it is ſtated 
upon this record in expreſs terms, and the court cannot ſhut their eyes to it, that 
the corporation of Cheſter, antecedent to that judgment, had a legal exiſtence. 
Now if it had, it is admitted by all the crown lawyers, (Sir Robert Sawyer, in 
direct terms, ſtates the rule to be) that no judgment of ouſter ſhall be given, but 
judgment of ſeizure only, becauſe judgment of ouſter can be given in no caſe, 
except where the franchiſe uſurped had no legal exiſtence, | 

In this caſe, I do not mean to keep back from the court any thing I have met 
with that appears to be at all material. Admitting, therefore, that there are ſome 
dia to ſhew that by poſſibility a corporation may be diſſolved by a judgment, 1 
ſhall. ſhew, that, even in thoſe caſes, it has been clearly held, that it cannot be 
upon an information ſuch as that ſtated upon this record; for where the effect of an 
information ſhall be ſuch a judgment of ouſter againſt each of the members, which, 
like their natural death, may, in its conſequences, annihilate the corporation, (for 
your Lordſhips will find that will be the only way of reconciling the different opi- 
nions, and of underſtanding the dia thrown out in ſome of the books) nevertheleſs, 
all the authorities without exception, every d/#um in the books, is expreſs, that by 
no other judgment than hat, can a corporation be annthilated, and that ſuch a 
judgment cannot be given upon an information againft the corporation itſelf by its 
corporate name. . 

In page 70 of Pollexfer's argument, in the caſe of the London quo warranto, it 
is ſtated, © that Ro/. Rep. 2, 15, is expreſs, that if a quo warranto be brought to 
*« diſſolve a corporation, the writ ought to be brought againſt the particular perſons ; 
* for the writ ſuppoſeth that it is no corporation.” | | 

That reaſon ſeems to carry its own good ſenſe along with it; for it certainly is a 
groſs abſurdity to ſtyle upon a record a corporation by its corporate name, and 
admit it has exiſtence, and then to ſay that it has uſurped it. This difference is 
e there taken when the attorney-general ſuppoſeth the defendants to be a corporation; 
but otherwiſe when he queſtions them as inhabitants of a ville; then they muſt 
1% few themſelves a corporation, ard alſo prove it.” And then there is reference to 
my Lord Hale's common-place-book in Lincoln's-Inn library, fo. 168, in which 
this doctrine is moſt clearly and diſtinctly laid down. 

« Note, If a quo warranto be brought for uſurping to be a corporation, it ſhall 
be brought againſt particular perſons, becauſe it is, in diſaffirmance of the corporation, 
and judgment ſhall be given, that the particular perſons ſhall be ouſted ; but if the 
quo warranto is brought for /berties claimed by @ corporation, then it ſhall be 
brought againſt the corporation itielf.“ 


This 
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This is a clear, ſound, legal diſtinction; a corporation cannot zſurp to be a cor - 
poration; they are, or are not, a corporation: if they are a corporation, antecedent 
to the information, they cannot uſurp the exiſtence of a corporation; they may 
uſurp certain franchiſes; and therefore, if a corporation is charged with uſurping 
franchiſes which do not belong to it, in that caſe, the preſent information in quo 
warranto is the proper one to be brought againſt the corporation by its corporate 
deſcription. But if, on the other hand, the corporate exiflence itſelf is denied, if 
it. is denied that there is any corporation in Cheſter, or in any particular place, then 
that information muſt be brought againſt A, B, and C, for falſely taking upon theme 
{elves to be a corporation, (where none in point of law exiſted) to ſhew by what 
right they claim to be a corporation. The diſtinction is ſound in ſenſe, and in 
law ; and in hat all the authorities concur. _ 

With reſpect to the effect of a judgment againſt particular members of a corpora- 
tion, though that judgment is ſuch as neceſſarily to ſuſpend all the functions of the 
corporation, yet if a new charter is afterwards granted to that corporation, its 
former rights and functions ſhall revive, and they ſhall'be held to be in of their 
old rights, and not by their new grant. 5 ; 

I ſhall cite an authority to ſupport this propoſition, that even in caſes where the 


functions of a corporation are by judgment ſuſpended, yet when once that corpora- 


tion takes a re-grant, or a new grant, its old rights and privileges are revived, and 
they are in of their old - and better title. I ſhall cite the authority I am going to 
mention to your Lordſhips, notwithſtanding the dium in it; upon which, perhaps, 
my learned friend may lay his finger. The caſe I mean is in 3 Burr. 1866, 'The 
mayor, &c, of Colcheſter againſt Seaber; and there it is ſtated, that though the 
functions of the corporation had been totally ſuſpended by judgment of ouſter againſt 
the mayor and all the aldermen, who are all ſtated to be naturally dead before the 
grant of a new charter ; yet upon that new charter being granted, their former 
rights were held by the court to be revived. It is true, in that caſe, a doubt is 
throven out by ſome of the judges, what it would have been if the judgment of 
ouſter had been againſt the corporation itſelf; and it is ſaid by Juſtice Wilmott, 
that that may be a forfeiture, | 
But in anſwer to any advantage my learned friends may wiſh to derive from this, 
it is ſufficient to ſay, that point was not before the court; and the di#um therefore 
is extrajudicial, and it certainly is not poſitive, but is rather indicative of a doubt. 
I ſubmit to your Lordſhips, that I have ſtated a clear authority, to ſhew, that if 
the information had been againſt the corporation itſelf, the judgment could not have 
been a judgment of ouſter, and for that I ſhall cite other authorities before I fit 
down. | | & 
In 4 Med. 58, which is ſometimes called Sir James Smith's caſe. It was a man- 
damus applied for by Sir James Smith, to-Teſtore him to the office of alderman of 
the city of London, upon an allegation that he was duly an alderman. The anſwer 
to it was, that he had omitted to take the oaths required by the ſtatute of the firſt of 
William and Mary, which oaths are required to be taken by all who were then in 
any corporate office. 'The queſtion, therefore, before the court was, whether at 
the time of that act paſſing he was an alderman or not; for if he was, it was agreed 
that he was not intitled to a mandamus to be reſtored, becauſe he had not complied 
with the requiſites of that act, and therefore his corporate function was void: if he 
was not an alderman at the time of the act of parliament, he was not within the 
purview of it, and was duly an alderman, | | 
Upon this queſtion my Lord Holt ſays, “ a corporation may be difſolved, (and I 
know from other authorities it was the opinion of Lord Holt; we certainly muſt 
meet the authority of that one great name upon this part of the queſtion) for it is 
created upon a truſt, and if that be broken it is forfeited.” So far againſt the gene. 
ral propoſition certainly goes the authority of Lord Holt; but then I ſhall gain quite 
as much, and more, than I ſhall loſe by referring to it; becauſe, though he holds 
that in common caſes a corporation may be forfeited, and may he diflolved, by the 
8 a judgment 
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judgment of the king's courts, yet he is moſt expreſsly clear and poſitive, that it is 
not in ſuch a caſe as this, and that it cannot be done by a judgment of ſeizure, nor 
can it be done in an information againſt the corporation itſelf : ſo that upon theſe 
two points {which perfectly exclude the opinion of Lord Holt having any operation 
upon the preſent queſtion) he agrees with the other judges, and is expreis in his 
own opinion, and from authority, that neither can a corporation be conſidered as 
diſſolved by a judgment of icizure, nor can a judgment that amounts to a judgment 
of forfeiture, or diſſolution, be given upon an information againſt the corporation 
itſelf. But „a judgment of ſeizure cannot be proper in ſuch a cale ; for if it be 
« diflolved,- to what purpoſe ſhould it be ſeized ??P Referring, therefore, to the 
judgment in quo warranto, in the caſe of London, which is ſtronger than the judg- 
ment ſtated on this record, in the caſe of the city of Cheſter, he expreſsly holds, 
that that corporation was not diflolved ; ſor it doth neither extinguiſh nor diſſolve 
the body politic. | | 
Wherever any judgment is given for the king, for a liberty that is uſurped,” 
which is the judgment of ouſter, © there the quo warranto muſt be brought againſt 
« particular perſons ;” (and that, your lordſhips will find, all the authorities without 
exception are unanimous in, with an exception only of the didtuẽꝗn I have taken no- 
tice of in the caſe of the mayor of Colcheſter.) * But where it is a liberty claimed 
« by the mayor and the corporation, there it muſt be brought againſt the body po- 
« litic z in which caſe there may be a ſeizure of the liberties, which will not war- 
« rant either the ſeizure or diſſolution of the corporation itſelf; that is, when it is 
againſt the body politic. He goes farther, and ſtates there, “that it will not war- 
1 rant the ſeizure of the /iberties of the corporation ;” © therefore,” (concludes the 
court) © the corporation being not diſſolved, Sir James Smith was {till an alderman, 
and ought to have taken the oaths before the firſt day of Auguſt, and therefore 
« the mandamus ought not to go.” ; | 

And this is indeed a very ſtrong caſe, when it comes to be attentively conſidered ; 
becauſe it not only proves, that the corporate capacity of the city of London was 
not diſſolved by the legal effect of the judgment in quo warranto before the act of 
parliament of reſtitution, but it goes much farther ; it proves that the corporate ca- 
pacity was not held even to be ſeized, or ſeizable, into the hands of the crown; 
and ſo far from it, that, even during the ſuſpenſion of certain franchiſes of the cor- 
| poration of London, and even at the time when that judgment was in full force, 
and it had all the effect which by law it could have, not only the corporate capa- 
city, but the corporate officers, exiſted, —the ſame aldermen continued, and Sir James 
Smith, who was an alderman at the time of the judgment, was held to be an alder- 
man at the time of the acceſſion of King William, before the charter for the reſtora- 
tion of the corporation had paſled. 

The ſame caſe is reported in Sin. 310. It is alſo reported in Show, 274, I 
mention particularly the report of Skinner, for a very ſtrong circumſtance which is 
to be met with in it, and which I have traced, and have fully aſcertained the 
meaning and import of. | | 

In mentioning the caſe of Sir, James Smith, I have conceded, that though upon 
the broad propoſition, that a corporation can in no caſe be diſſolved or forfeited, 
the opinion of Lord Holt is againſt me, yet I have availed myſelf of his opinion, 
in the moſt decided manner, upon every point that can bear upon this record. 
And your lordſhips know, that how .great and reſpectable ſoever the name of an y 
Angle Judge may be, that which is always to be conſidered as authority in the courts 
of law, fitting in judgment upon a queſtion, is the opinion of the majority, and 
not the name or conſequence of a particular judge. The other three judges, your 
lordſhips will find, in all the reports of this caſe, concurred in opinion entirely with 
Lord Holt—that judgment of ſeizure or of ouſter of a corporation could not be 
given upon an information againſt the corporation itſelf. They difiered upon the 

ueſtion, whether a corporation could be forfeited or not? So that the opinion of 

e other three judges is the authority, and not the opinion, of Lord Holt, how 
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great 12 5 his name be. But it was not the opinion of the three judges only that 
was againſt Lord Holt, upon the abſtract general queſtion; for I find the general 
opinion of the judges of that time went the full length of the 3 for 
which I contend, and that appears clearly by the report in Skir. for after he has 
gone on to ſtate the caſe, as I have quoted it from 4 Mod. after having ſtated Lord 

olt's opinion, that in ſome caſes, perhaps, and by ſome kinds of e e 
clearly not by this kind of judgment a corporation might be diſſolved, forfeited, 
or ſeized into the king's hands, He adds, that “ ten judges were of a contrary 
« opinion !” This I have endeavoured to trace, and find it alludes to the opinion 
of the judges, which was taken by the houſe of lords on the 22d of January, 
1689, upon the bill which was brought into parliament by the whigs of thoſe 
days, for reſtoring the corporations of the kingdom to their former rights. That 
bill contained a declaratory clauſe, that the judgments declaring the corporations 
to be forfeited, were contrary to lav; and upon that general queſtion the houſe of 
lords aſked the opinion of the judges, and upon that occaſion. there were ten wo 
declared their opinions contrary to Lord Holt's. In ſtating this, and referring my 
learned friends to the date in the general, I apprize them and your lordfhips too, 
that the opinion of the judges does not appear upon the journals; it never does: 
all that appears upon the journals, is, that upon that day the opinion of the judges 
was taken upon that queſtion; and thereſore I reſt upon the authority of Skinner, to 
ſhew, that upon the giving of that opinion, ten judges differed from Lord Holt. 
That is a fair ſtate of the authority as it really is. | 9 885 

I therefore am in poſſeſſion of the unanimous 6 Iirflon of all the judges, includ- 
ing Lord Holt, at the time of the Revolution, that upon an information in quo 
warranto, againſt a corporation, by its corporate deſcription, no judgment of oulter 
can be given; and that no judgment even of ſeizure of the*franchiſe of 1 9 — 
corporation, can by law be given upon ſuch an information as is ſtated upon 
preſent record. 3 | SE | e 

I am farther in poſſeſſion of the opinion of ten judges againſt two, (for I Will 
preſume, though it is not ſtated, that the other judge, if all the twelve judges 
were preſent, agreed with Lord Holt) that upon the general propoſition, the fran- 
chiſe of being a corporation is not forteitable at all. Gs SA al hogs a 

Thus, therefore, it ſtands, in point of authority, upon that great queſtion which 
ſeems to me to be the ground and foundation in the conſideration of this caſe ; for 
it is certainly neceſſary to aſcertain what the legal effect of the different kinds of 
judgments in quo warranto is, before the'court can accurately decide upon this re- 
on, what is or is not the ſubſiſting conſtitution 'of the corporation of Cheſter at - 

IS day. f Fa | REM 

I therefore contend that I have eſtabliſhed, from the cleareſt authorities, running 
in a ſeries from the earlieſt times down to the preſent, (and without one ſingle ju- 
dicial authority to the contrary) that at the time the judgment guou/que, ſtated upon 
this record, was given, there was an exiſting corporation in the city of Cheſter, 
and exiſting, as appears by the record, under a charter of Henry VII. confirmed 
by Elizabeth; and I flatter myſelf I have alſo proved, that it continued to exiſt 
after the judgment, by ſuch unanſwerable authorities, that no lawyer can heſitate 
upon the queſtion a ſingle moment. | | 

Then if the corporation of Cheſter, (by which I mean the old corporation) under 
the charters of Henry VII. and of Elizabeth, exiſted the day after the judgment 
gwuſqgue, which is ſtated upon this record, I ſhould wiſh my learned friends to 
tell me when it ceaſed to exiit—to tell me what has been done in this caſe to put 
an end to its exiſtence to tell me what appears upon this record from whence a 
lingle argument or inference can be drawn to prove that it does not exiſt at this 
inſtant. 3 | 

The next tranſaction, in point of. time, ſtated upon this record, is the charter of 
37 Charles II. directed to the citizens and inhabitants of Cheſter, except certain 
perſons Pecifically named in that charter, (to the number, I think, of ſeven; the 
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number, however, is totally immaterial.) It is granted to the citizens and inhabi- 

.tants of Cheſter ; not by any corporate name or deſcription, but, as it might be, to 
the citizens and inhabitants of any other town, where no corporation exiſted, with 

the exception of certain perſons by name. : _ 

Now let us conſider a moment what the /zgal effet of ſuch a charter is, for be- 
yond that the fact of acceptance found by the jury can never go. The parties to 
whom it was addreſſed, were found by this jury to have accepted it. I will not 
ſay a word to your lordſhips about the propriety of that finding, becauſe it is not 
now before the court : I ſhould have much to ſay upon it if it was. 

Noa, what would be the legal effect and operation of a charter granted to a 
place fituated as Cheſter was at that moment? In Cheſter there was a ſubſiſting 
corporation, to wit, the mayor and citizens of Cheſter, under the charters of Henry 
VII. and of Elizabeth; for neither thoſe charters, nor the exiſtence of that corpo- 

ration, yo" at all affected, as I truſt I have proved, by the judgment guou/que, in 35 
Charles II. | | 

The firſt authority I ſhall have recourſe to, is one that has already been men- 
tioned to your lordſhips, and that is the caſe of Hayward v. Fulcher ; for in that 

caſe, it is not only held that the corporation could not ſurrender itſelf, but that if a 

charter be granted to a ſet of perſons, in a place where an old charter of incorpo- 
ration is ſubſiſting, and to the ſame purpoſes as that old charter, granted as a new 
charter, and not as a confirmation, explanation, or alteration of the old one, ſuch a 

| ſubſequent charter is void. | ; 

Apply this to the caſe of Cheſter : Here is a corporation ſubſiſting; not a guild 

or fraternity for a particular purpoſe, or for carrying on this or that particular 
trade, but a general corporation for the government of the place—grantees, proprie- 
tors and governors of the eity itſelf: ſuch a corporation, exiſting at the time of 
granting the charter of Charles II. the king is deceived in his grant. Fancying that 
there is no corporation in Cheſter—-fancying that ſomething, which had been done, 
had an effect which I have proved by law it could not have—fancying that if there 
ever had been a corporation in Cheſter, it was diſſolved—and that theref6re he had 

a right to incorporate the inhabitants of that town, like any other town in Eng- 
land, by a new charter of incorporation, and to model them according to his plea- 
ſure ;—underall this error and miſtake, the king grants a charter to the citizens and 
Inhabitants of Cheſter, where there was a corporation then exiſting. Then that 
charter is a mere nullity ; and no acceptance of any perſons can make it good, un- 
leſs it had been addreſſed to the d corporation, and been accepted by them: and 
that leads me ſtrongly to think, that the opinion ſuggeſted by the learned judge 
who firſt tried the cauſe, was the true, accurate and legal way of conſidering the 

. _ queſtion ; and that the true queſtion upon this record, which ought to have gone to 
the jury, and which did go to the jury, as the queſtion was put by him, was, whe- 
ther the antient corporation did accept that charter? becauſe no other could accept it. 
The point of view in which that firſt ſtruck the learned judge, when it is fifted 
and canvaſſed, and when the books are looked into, ſeems to be more correct, in 
point of law, than perhaps even that learned judge, at that time, thought it to be. 
It is found upon this record, that there was an exiſting corporation: Your lord. 
ſhips cannot ſay there was not ; and therefore it is true that the legal import of that 
iſſue was, whether that charter was accepted by the only perſons who could accept 
it? for there were no other perſons in Cheſter, who could have a right to accept it. 
Where a new charter is granted, under this ſort of miſtaken idea, that a new char- 
ter is required, and that the old one does not exiſt, that the perſons under that new 
charter cannot act legally, appears by the authority of a caſe that I ſhall ſtate to 
your lordſhips of Butler v. Palmer, in Salk. 191. It was an action for a falſe 
return to a mandamus : It appears that King Edward III. granted to the burgeſſes 
of Dartmouth, a charter to elect a mayor, de ſeipfis, annually ; and, by conſtitutions 
made in the reign of Queen Elizabeth and King James I. and long uſage in pur- 


ſuance thereof, the method was, for the common-council to propoſe two perſons at 
i | | : | | Once, 
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* not claim to be a member of your corporation under the charter of Henry 
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once, for the freemen to chuſe out one of them: that this did continue till 1631, 
and then a bye-law was made, for repealing all former bye- laws, and ordaining, 
that for the future, elections ſnould be made by the freemen at large; and accord- 
ingly the two ſucceeding elections were made. In the year 1684, the old charter 
was ſurrendered, (but that ſurrender was never enrolled) and a new charter granted, 
under which the town made a bye-law, repealing the bye-law made in 1631. 
The court reſolved, “ As to the new charter, and bye-laws made under it, if. 
* thoſe that were members under the old charter happened to be the only perſons 
ce that acted, they ſhould be deemed to act by virtue of their eld charter; but if 
“ commixed with others that were only members under the new charter, though 
« the old members were the majority, yet they muſt be taken to act by virtue of 


the new charter, and then awhat they did was vid. [¶ Vide caſe of the corpor. of 
 Bewaley, 1 P. Ws. 207.] | 7 


Can any thing ſhew more ſtrongly, that where a grant of a new charter is 
made by the crown, founded upon a ſuppoſitioa (which turns out either m point 
of fact or of law to be miſtaken) that there is no corporation then exiſting, no 
charter in force, that ſubſequent charter is void? No acceptance, no acting 
under it, can make it good; nay, ſo void is it, that if the perſons who derive their 
authority from it only intermiæ with thoſe who act under the old charter, the whole 
proceedings ſhall be void and a mere nullity. . 

I therefore conceive, that, in order to make any thing of this point at all, m 
learned friends muſt be driven to a very ſtrange and monſtrous propoſition indeed. 
and which ſeems to have floated in the mind of my learned friend, (Mr. Boaber) 
when he made this motion; an idea which nothing but extreme diſtreſs could have 


ever introduced into ſuch an underſtanding as Bis: becauſe it does not appear to 


me, that imagination ever ſuggeſted a more monſtrous propoſition ; and that is, the 
ſuppoſition that there may be wo corporations in Cheſter, and that Mr. Amery 
may be a good alderman of one of thoſe corporations !—Says my friend, “ he _ 7 
the 
„Seventh.“ It was thrown out merely by way of conjecture, and hypothetically ; ' 
for my friend could not bring himſelf up all at once, to aſſert that ſuch a thing 
could exiſt in law and fact. But ſuppoſing there could be two corporations, it is 
aſked why might not Mr. Amery be a member of one, if he does not claim to be 
a member of the other? Mr. Amery, if there could be two corporations, might 
enjoy his freedom of the one, if he pleaſed ; but I venture to foretel (it is ſo ab- 
ſurd) that my learned friend will not revert to it when he ſpeaks, 
Need I ſtate what the nature of ſuch a corporation is? or how it is diſtinguiſhed ' 


from that ſort of corporation which muſt have ſuggefled the idea to my learned 


friend? The idea muſt have been ſuggeſted from a guild or fraternity, a corpora- 
tion eſtabliſhed for the purpoſes of a particular trade, the government of an hoſpi- 
tal, or ſomething of that nature. In the caſe of Cuddon v. Eaftwick, in Salk. 193, 

which aroſe upon a queſtion, whether a corporation could make Es no with- 

out the authority of the crown? It was held they could make a guild or fraternity, 

but not a corporation. And then the idea of a corporation, fo diſtinguiſhed, is 

ſtated thus: A corporation is, properly, an inveſting the people of the place with 
«the local government thereof, and therefore their laws fhall bind ſtrangers.“ 
Now, taking this to be a corporation, and that this is the corporation of Cheſter, 
your lordſhips need only read this record, to ſee that heir charter ſtates zheir cor- 
poration to be ſuch an one—oxr charter ſtates eur corporation to be ſuch an one. 
Each charter grants to the people to whom it is addreſſed, that the city of Cheſter 
ſhall be a county of itſelf. They grant that city in fee-farm to the corporation— 
they grant to the corporation the government of that city, the power of making - 
bye-laws, the power of electing magiſtrates to govern the city ;—all theſe powers 
are granted by each of the charters, to the perſons whom they mean to incorpo- 


rate. Then will my learned friend get up and tell the conrt that there are two 
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cities of Cheſter, that are counties in themſelves ? or that the ſame city of Cheſter 
at this moment belongs to two corporate and diſtin bodies of men? TY 
Mr. Juſtice Buller. You need not combat that. 5 
- Mr. Juſtice Gre. Mr. Bower, when he moved for the rule, ſaid fo, as I under-. 
and. | : Ky 3 | 
Ed Baxwver, Certainly not that there could be two corporations in the ſame 
place. 
n Mr. Serjeant Adair, Then I am perfectly founded in ſaying, that I need not 
expect from my learned friend, or any body, ever to hear of ſuch an idea again. 
Then, if there are not two corporations, how will my friend get over the authori- 
ties which ſhew that the old corporation exiſted, and that the crown could not 
grant a new charter of incorporation? 8 4 5 
Ido not mean to contend that the crown could not grant a charter, new-modify- 
ing that old corporation — that ſuch charter, new-modifying the old corporation, 
if accepted by that corporation, would not bind them: But the propoſition 1 con- 
tend for is this, that there being an old corporation in eſe, poſſeſſed of the charters 
that were in force, the crown could not grant a new charter of incorporation; and 
under the authorities I have cited, it is clear that ſuch charter of incorporation 
was if/o facto void, and a mere nullity, | Eh Eb 
Beſides that propoſition, I ſay that the old corporation exiſting at the time of the 
iſſuing of the ſuppoſed charter of Charles II. the crown does another thing which 
it has. not power to do, and which I have already cited authorities to prove it has 
not: The crown has not power to diſſolve à corporation itſelf, nor power to take 
away any of its rights and franchiſes ; yet the crown, by its own authority, 
without any judgment of a court of law, does, by the charter of Charles II. dif- 
franchiſe thoſe perſons excepted in that charter. | 1 
Will your lordſhips ever decide upon any argument, that the crown has ſuch a 
prerogative ?—that, without any information filed againſt A, B, C, D, E, F, and G 
— without any, proceſs of law againſt them without any judgment againſt them 
perſonally—the crown, by the great ſcal, under the name of a new charter, can 
disfranchiſe theſe ſeven people ? If they can disfranchile ſeven, they might dis- 
franchiſe ſeven hundred ! | ; SN ; 
Then I contend that Roger Whitley, and the fix other perſons, being then mem- 
bers of a ſubſiſting corporation, under charters which I have proved not to have 
been forfeited, nor even ſuſpended, but then in force; the crown could not disfran- 
chiſe them; the crown could not grant a new charter, even if it had been to all the 
reſt of the old corporation, with an exception of them, becauſe that is in effect, 
though not in terms, a disfranchiſement. And | beg leave to contend, notwith- 
ſtanding the finding of the jury, that this charter (ſuch as it is) of Charles II. was 
in fact accepted by the citizens and inhabitants, — that it could not be accepted by 
them, becauſe there were ſeven perſons who had a corporate right veſted in them, 
who could not accept, becauſe the charter has excepted them. £5, 
It cannot be ſaid that, under the general finding, Whitley and theſe others are 
included, and that they had accepted. It would be a monſtrous abſurdity indeed, 
when the king ſays, expreſsly, I wont grant you any privileges,” to ſay that you 
Mall have a right to accept theſe privileges: the thing is impoſſtble and abſurd, and 
therefore I contend that, by law, here cauld not be an acceptance of the charter by any 
perſons ; not by the citizens and inhabitants at large, becauſe there is a corporation 
ſubliſting in Cheiter ; and therefore the citizens and inhabitants at large, who were 
not members of that old corporation, I conceive it is already conceded to me, could 
not accept it; for it is conceded that there could not be two corporations: if per- 
ſons diſtin from the old corporation could accept, there would be two corporations. 
Other perſons, they ſay, might accept the charter, Then there muſt be either 
one or two corporations; therefore I conceive it is proved, in this caſe, that either 
nobody could accept the new charter but the old corporation, or that it muſt be 
accepted by no perions in Cheſter ; I leave my friends to take the one or the other. 
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If citizens and inhabitants ſhould be conſtrued by the court now to mean what 
the learned judge who firſt tried the cauſe thought it did mean —if it ſhould be 
open to that conſtruction upon the record—and if your lordſhips ſhould, upon more 
mature conſideration, think that, under all the circumſtances of the caſe, the true 
conſtruction of citizens and inhabitants mult. be ſuch citizens and inhabitants as 
could by law accept—ſuch perſons who, being already incorporated, could accept 
the grant: Then, I ſay, they could not accept it to the excluſion of thoſe ſeven 
perſons excepted, becauſe that would amount to a disfranchiſement without a fault 
alledged, without a proceſs and judgment againſt them, or any one thing which 
could give right and power for an amotion. _ | | 

I therefore contend, that in every point of view in which this caſe. can be con- 
ſidered, whether of .reaſon, law, or authority, the charter of Charles II. is a mere 
nullity. The finding of the iſſue of acceptance is, then, a mere immaterial find- 
ing; it is finding an acceptance of that which could have no legal operation, be- 
cauſe there were no perſons exiſting who could ſo accept. | | | 

If T am right in this part of the argument, it goes the whole length of making 
an end of the caſe; for. if it be true that the corporation of Cheſter. {till ſubſiſted 
under the charters of Henry VII. and of Elizabeth, and if it be true that the char- 
ter of Charles II. under all the circumſtances, and conſidered as a new charter of 
incorporation, could not have any legal effect or operation to deſtroy. that old cor-. 
Part Ps nor could in point of law even be accepted by, that corporation,—it fol- 
ows that the charters of Henry VII. and Elizabeth are ſtill the ſubſiſting charters, 
of Cheſter, and that Mr. Amery, having been elected contrary to the proviſions of 
thoſe charters, is not duly elected an alderman, and that there ſhould be judgment 
for the crown. This would be the law, in my apprehenſion, upon this record, if 
the jury had found 4/ the iſſues againſt us. | | 

If the jury had not only found that this ſuppoſed charter of Charles II. was duly, 
| accepted---but that no order of amotion was made by. James II. that no charter of 
James II. was accepted, no charter of reſtitution ever granted---I ſay ſtill, upon this 
record, Mr. Amery would have ſet forth a defective title; becauſe he would have 
claimed under a charter granted under circumſtances in which, in point of law, it 
could not have operated; and the jury would have found an acceptance which could 
not, in point of law, operate, becauſe there were no perſons to accept. 3 
Wa. I do not mean to negle& wholly the finding of the jury upon the other two 
iſſues. | 

I believe. it will not be denied to me (but if it is, I will ſtate one caſe to prove it, 
the King v. Leigh, 4, Burr. 2146) that in aquo warranto, if any one material iſſue 
is found for the crown, the crown. muſt hape judgment. 1 . 

It will require all the abilities of, my learned friends, and they will undertake a 
conſiderable weight of argument, if they attempt to ſhew that neither of the iſſues. 
found for the crown are at all material upon this record. To ſay it is not at all ma- 
terial that it is found that the amotion of the perſons named in the order of King 
James was duly ſignified to thole perſons: to ſay it is not at all material that it was 
found that there was no final judgment of ouſter---will be a difficult propoſition to, 
maintain; for if my friends were to depend ſo much upon the effect of a judg- 
ment of ouſter, if it had been found for them, is it pothble to ſay that an iſſue 
ſhall be material if found one way, and not ſo if found the other ? Is it quite im- 
material, upon this record, whether any judgment of ouſter was given or not? 
I truſt the authorities I have cited ſhe that it is extremely matexial. Thoſe au- 
thorities ſhew that there is a marked diſtinction between a judgment of ſeizure and 
Judgment of outer ; a diſtinction which makes all the difference in this cauſe ; for, 
they ſhew that if even a judgment of ouſter would not have done, what they con- 
tend ſor, a fortiori, a judgment of ſeizure would not do it. 5 

But be it as it may with reſpect to a judgmeng ef ouſter, if that judgment, had 
been regularly given---give. them all the advanfage of the dium of Lord Holt--- 
sive them the effect of all the. di found in the books with reſpect to the es of. 

F | . ä a judg- 
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a judgment of ouſter---does not that make it ſtill more material whether ſuch an 
iſſue is found or not? Will they, when they argue what would have been the effect 
of a judgment of ouſter if ſo given, in the next breath argue that it is immaterial 
whether 1t was given or not? Will they argue that a judgment of ſeizure and a 
judgment guouſgue too are exactly the fame thing as a judgment of ouſter ? But 
all ht they muſt prove, or elſe that iſſue is clearly a material iſſue upon this record. 
The undeniable principles which courts of law have ever proceeded upon in 
judgments of quo warranto, where there is one material iſſue at leaſt found for the 
crown, is, that the crown is entitled to judgment. 55 | 

But I muſt ſay a word or two upon the other iſſue, which I confeſs, notwithſtand- 
ing what has been thrown out, I ſtill conceive to be a material ifſue upon this re 
cord ; and if it is, I not only avail myſelf of it upon the general principle, that 
upon finding a material iſſue the judgment mult be for the crown; but if it is a 
material iſſue in point of law, in point of fact it is completely deciſive of this queſ- 
tion; I mean the ſignification of the order of amotion to the perſons who are named 
mm it. 

It has been contended, upon former occaſions---I believe, indeed, (which enti- 
tles it to ſtill more reſpect) it has dropped from the court, upon a former occafion, 
that this clauſe in the charter of Charles II. does not give the king a power of de- 
ſtroying the corporation. Fg 5 

J muſt beg leave to conſider that doctrine a little, and to ſee whether any con- 
ſtruction can be put upon the clauſe that may not in its effect amount to that. Iam 
ready to admit, that in terms it does not reſerve to the king a power of annihilating 
the corporation that he ſappeſe he had created, (for I think I have proved that it 
was only a ſuppoſition) but when your lordſhips come to try and weigh the caſe, 
you will find it was ſufficient to effect that ſecret purpoſe, which it was not quite 
convenient for the crown at that moment to avow. | EET CDT 

The purpoſe of the crown was certainly to garble and new-model all the corpora- 
tions in the kingdom for very pernicious purpoſes, which it is needleſs to ſtate to 
your Lordſhips. The crown, to a certain extent, in terms, reſerves, at its own 
will and pleaſure, without any reaſon aſſigned, generally to turn out any perſons in 
the corporation. Thar, it is clear upon the face of it, is the manifeſt and avowed 
purpoſe : but, if the corporation is ſo incorrigible as that it cannot be ſufficiently 
weeded and garbled ; if there is no way to get rid of a troubleſome corporation 
but by annihilating it; I contend that this clauſe has reſerved that power. It is 
fingular that the clauſe has taken care diſtinctly to enumerate every officer of every 

» rind and deſcription that exiſts in that corporation, from the mayor down to the 
Jeave-lookers, murengers, and other leſs ſignificant officers. 

Then what is the power to amove ? | It is to amove any one or more of them, 
without reaſon aſſigned, at the king's pleaſure, and that they ſhall, without any 
other proceſs, be ip/o facto removed by the ſignificatiog of that order. But it is ſaid, 
« this cannot mean to remove all, becauſe the others are to elect in the place of 
te thoſe that are ſo removed.” Now let us try that a moment by the teſt of inveſti- 
gation. Will it be denied that the king can remove the mayor under this power? 
J truſt it will not. That he can remove one ſheriff? No. That he can remove 
both ſheriffs ? T think that will hardly be denied; and ſo on, without troubling 
your I ordſhips with the recapitulation of the ſeveral officers. Will it be denied 
that he can remove one alderman? No. It is expreſsly granted. Will it be 
denied that he can remove two or three? No, becauſe the clauſe expreſsly fays, 
* any one or more.” Then where are we to ſtop? 

beg that my learned friends will, for the information of the court, and for the 
ſatisſaction of the parties, point out, in the conſtruction of this clauſe, where we 
ean ſtop the power of the crown, if once it is ſet to work, Suppoſe the crown had 
iſſued, on the ſame day, as many different orders of council as there are different 
officers in this corporation; one order for removing the mayor; another ſpecific 
order for removing each aidermyn ; another for removing eth common , 
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the ſheriffs, and ſo on, to the amount of all. Can my learned friends ſtate any 


ground or reaſon to ſhew why theſe orders would be void ? Suppoſe a ſeparate order 
was made to the amount de facto of all the aldermen, the ſame of all the common 
councilmen, the ſame of all the officers of the corporation, I ſhould like my friends 
to ſtate how thoſe gentlemey would retain their titles after ſuch an order. It is 
plain the ſame power that gives the right of amoving one, gives the right of 
amoving three ; the ſame that gives the right of amoving three, gives the right of 
amoving en; that which gives the right of amoving ten, gives the right of amoving 
twenty. Then where are you to _ It is impoſlible to draw the line, or to ſay 
that any one of thoſe orders would be void. Yet the moment thole orders are 


ſignified, there would be no mayor to hold a court, no aldermen to elect, no com- 


mon councilmen. If that would be the caſe with thoſe ſeparate orders, will my 
learned friends contend that an order of council cannot include more than one in 
it? That would again be contrary to the expreſs words of the power; for it is, 
that he, by order of council, may remove one or more; ſo that ſuppoſe, inſtead of 
ſixty different orders, he made ten orders, each containing fix ; which of thoſe ten 


would hold their place? What court of law would determine that any one of thoſe 


orders of council were void? Then why not include a// the names in one order? 
The crown has not made uſe of the word a//, but it has done that which is clearly 
within the words of the power. It has removed A, B, C, D, E, and ſo on, who 


were aldermen. It has removed certain other perſons who were common council- 
men. It has removed the gentleman by name who was mayor, though it does not 
call him ſo. It has removed the two ſheriffs, the town-clerk, and all the corporate 


officers. 


Mr. Juſtice Buller. I wiſh you would ſtate what you think would be the effect 


of the clauſe, ſuppoſing it went the length of reſerving the power to the crown of 
removing all the corporators. | | 

Mr. Serjeant Adair. Having already contended that this power is in effect the 
ſame, and that the exerciſe of it can by no operation that I can conceive of the 
human mind be ſo-reſtrained as not, in fact, to extend to all; and the record having 


expreſsly ſtated that in fact it did extend to all: I ſhall then conſider what it would 


have been, if in terms it had been the ſame as in effect it is; if it had expreſsly 
reſerved a right in plain terms of diſſolving the corporation. 


think it is not very material to me which ſide of that propoſition I ſhall chuſe 


to contend for; for if ſuch a reſervation of the crown is good in point of law, I 
avail myſelf of it by ſaying it has been exerciſed, and there is an end of the corpo- 
ration. If ſuch a reſervation is bad, then I contend it avoids the charter, becauſe 
where the crown grants, (and I need not, I truſt, cite authorities to your lordſhips 
upon that point) upon a condition, and the crown is deceived in its grant, and 
that condition be void, or impoſſible, the effect is to do away the grant. The 
diſtinction which the law makes between tlie grant of the crown, and the grant of 
a common perſon, is this :—if. in the grant of a common perſon the condition is 
void or impoſſible, the grant is abſolute. In the caſe of the crown the direct con- 
trary is true, for the grant is void. The king is deceived in his grant. He has 
fancied he could annex a condition to privileges; on conſtat that he would have 


granted thoſe privileges at all without the condition; I verily believe Charles II. 
would not have granted them without the condition; but however cn conſtat that 


the crown would have granted that without the condition annexed. So I care not 
whether it is good or bad; if the condition is void, they never exiſted as a corpo- 
ration; if the condition is good, that exiſtence has been legally deſtroyed. 4 

On that point I have found no authorities. I verily think none are to be found, 
whether ſuch a reſervation in the crown is good or not; but I leave the dilemma 
to my learned friends, and let them make the moſt of it. | 

This uſe alſo I can make of this part of the argument, that if it appears at all 
doubtful whether this reſervation was good or not, then can it be contended that it 


is an immaterial iſſue whether it was exerciſed or not? If it is douvtful whether 
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the crown could | reſerye' ſuch a power if it is doubtful how far it might or not 
Affect the franchiſe of Mr. Amery, is it poſſible to contend that it is an immaterial 
Hue ? Therefore, I think every way of putting this queſtion tends to ſhew that 
two material iffues have been found for the crown in this cafe ; and therefore the 
Erown 1s intitled to judgment. | 

There is but one thing more that is neceſſary for me to trouble the court with, 
(the importance of the cauſe in point of precedent muſt be my only apology: for 
dwelling ſo long upon it) that is, upon a fact which is not found by the jury, but 
is ſtated and admitted upon this record. I mean the acceptance of the charter of 
feſtitution of James II. And if the other grounds in the cauſe could admit of a 
doubt---if it were poſſible for any two lawyers in the court, after weighing the au- 
thorities, to think two different ways upon any of the other parts of the caſe, 
(which, I proteſt, it ſeems to me not to be) that charter would, in my opinion, put 
an end to that doubt, and reconcile both their opinions ; for whether the charter of 


Charles II. was an operative charter or not, whether it could or could not be le- 


gally accepted by the perfons who did accept it, or by any others ; yet, if the old 
corporation was not totally annihilated, if it was not as if it had never been, if 
the very name and exiſtence of the mayor and citizens of Cheſter, under the char- 
ter of Henry VII. was not by ſomething or other completely done away ; if they 


remained at all in Cheſter, —the charter of James II. puts an end to this cauſe; be- 


cauſe it is expreſsly averred upon this record, and not denied, they have not ven- 
tured to take an iſſue upon it, that that charter was accepted by the old corpetation 


of Cheſter. Then, if that old corporation exiſted, if that old corporation was ca- 


pable of taking a grant, what becomes of the charter of Charles II. ſuppoſing it 
for the intermediate time to have been in ever fo full force and vigour ? Suppoſing 
it to have been accepted with joy and thankfulnefs by all thofe people who pro- 
reſted againſt it; ſuppoling it to have been accepted and received with triumph by 
every inhabitant of Cheſter ; yet, if there exiſted a corporation in Cheſter, capable 
of taking a grant, and if that corporation took the charter of James II. will my 
friends cite any authority to prove that the acceptance of a ſubſequent charter does 
not do away the inconſiſtent proviſions of a former one? The conclufion then is 
inevitable, and that charter is now the ſubfiſting charter of Cheſter. Then is Mr. 
Amery elected under that charter? has he pleaded that he was? But I will be con- 
tent, for once, to wave the ſtrict rule of law, which ſays that the defendant ſhall 
be bound by his plea, and by the title he has ſet up: he has ſet up a title, under the 
charter of Charles II. if he will ſhew that ſuch title is conſiſtent with the charter 
of James II. I will give up the cauſe, | 

Either, therefore, the charter of James II. conſidered as a charter of reſtitution 
and confirmation, is, together with the charters ſo reſtored and confirmed, the fub- 
ſiſting conſtitution of the corporation of Cheſter ; and the intermediate charter of 
Charles II. though accepted, though ated under in all the proviſions incompatible 
with the charter of reſtitution and confirmation, is completely done away by the 
ſubſequent acceptance of that charter :---either all thoſe propoſitions are true ; or we 
are driven back to the old abſurdity, that there are two ſubſiſting corporations in 
Cheſter, one under the charter of James II. another under the charter of Charles 
II. Which fide of the argument my friends chuſe, I muſt leave to them. 

It is high time I ſhould conclude, and leave the court to hear more material ob- 
ſervations probably, from other quarters; perfectly aflured, that, when they come to 
conſider the authorities of law with that attention which the importance of the 
caſe deleryes, there cannot be a ſhadow of doubt upon the occaſion, 


Adjourned, 


Jane 


Bench. ] <0}, 
| June 19, 1787. 
Mr. E R 8 K 1 N E. 


FTER the very comprehenſive, able, and learned argument which the court 
heard yeſterday, from Mr. Serjeant Adair, it is not my purpoſe to detain 
your lordſhips for any great length of time. 15 ; = 
No part of the argument which your lordſhips heard yeſterday appears to me to 
be either irrelevant or unimportant, becauſe as we are not yet in poſſeſſion of your 
lordſhips' opinion upon the effect of the guoufgze judgment ſtated on this record, 
it certainly was both relevant and important to contend, as Mr. Serjeant Adair con- 
tended, that no final judgment, even if its exiſtence had been found by the jury, 
could have availed the defendant in this caſe. But while I therefore allow all due 
weight to that part of the argument, the more I look at this record, the more I am 
inclined to think that it is not ſtrictly a neceſſary argument, | 
With reſpect to the caſe before your lordthips, 1 apprehend, when I have ſtated 
the different circumſtances which are here recorded, that it never can be material 
at all for your lordſhips to determine that other queſtion, I likewiſe further think, 
that the ſecond replication forms the great ſtrength of the crown in this caſe 3 not 
that I do by anv means wiſh to weaken the argument upon the firlt replication, 
which I think ſufficiently ſound and capable of carrying the effect of this ouſter, 
yet I think it is not in the power of ingenuity (and I am ſure we have much to 
contend with) to ſhake us for a ſingle moment in your lordſhips' judgment, upon 
the ground of the ſecond replication. Before 1 ſay any thing upon that, I will ad- 
vert to what is ſaid upon the firſt. | | 7 
This is an information in the nature of a quo warranto, againſt Mr. Amery and 
Mr. Monk, for claiming, one to be an alderman, the other a common-council-man, 
of the city of Cheſter, and conſequently their pleas and defence, mutatis mutardis, 
are the ſame. | | 
Both the defendants plead an election under a charter of Charles II. This charter, 
which was granted in the thirty- ſeventh year of the reign of that prince, excepts, 
by name, Roger Whitley, elq. Thomas Whitley, John Mainwaring, William 
Williams, George Booth, William Street, George Mainwaring, and Michael John- 
ſon. This will be very material to obſerve, becauſe when the reftoring charter 
comes to be ſtated, it will be ſeen that it has the effect of giving new validity to 
the antient charter; and that the charter of Charles II. is granted to anzther body, 
and not to thoſe who either actually were the corporation before, or who claimed 


to be ſo afterwards. I of 
The firſt replication ſtates, that Charles II. reſerved to himſelf, in the conſtitu- 
tion of this new body politic, the power of amoving one or more of every deſcrip- 
tion of officers, of which this corporation conſiſted; and it is ſtated, that they ſhall 
be amoved to all intents and purpoſes, whenever that amotion is ſignified, by the 
order of the king, in council, without any further proceſs. It then goes on to 
ſtate the number of corporate oflicers then in being, and that there was an order of 
king James, in council, for the amoval of all thoſe officers; the fignification of that 
amoval, and an averment, that the power of electing aldermen conſequently ceaſed. 
When I confider what learned perſons were engaged in the conducting this cauſe, 
and in putting theſe different matters upon record, and how able they were to judge 
of their legal effect, I cannot help thinking that my learned friends, on the other 
fide, finding themſelves beaten upon the facts, upon which alone they intended to 
go to the jury, come at laſt, by a motion, to the court (as on a forlorn hope) to 
deliver the po/ea to the defendant, when upon each of the gounds upon which that 
motion is made, there might have been a demurrer upon the record. | 
If Mr. Bower's ground of applying upon the defect of the firſt replication is a 
juſt one, there never was a clearer caſe of demurrer than to that replication, 
Mr. Bower moves upon this ground that this act of amotion was not juſtified by 
| Nn the 
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the charter, and therefore that the corporation was not diſſolved by that amotion; 
from whence I apprehend he means to ſay, that although it is an amotion az facto, 
it is not an amotion 4 jure; that the corporation {till exiſted ; and exiſting, that 
there could be no charter reſtoring the antient one; that is to ſay, that the reſtoring 
and pardoning charter coming ſubſequent to the time of the grant of Charles II. 
an amotion de fadto was not an ame tion de jure; that the new corporation ſtill 
exiſted, notwithitanding that pardoning charter, and exiſts at this Gay. 

It will be neceflary firſt to confider what the king intended by this power of 
amotion, and then we ſhall fee what will be the effect of this grant, provided it 
appears clearly that the crown did mean to reſerve this power. | | 

The intention of the king can be got at only-in two ways : Firſt, by the words 
of the charter; and ſecondly, from what the king has in fact done in conſequence 


of that power reſerved to himſelf and in corroboration of that grant; always taking 


it to be the grant of, and conſtruing it moſt ſtrongly for, the crown, as differing 
from the grant of the ſubject. _ 

With reſpe& to the words of the charter, it can never be ſaid that it does not 
extend this length. The king reſerves to himſelf the power of amoving one or more . 
of each deſcription of officers, conſtituting this corporation; and the only argument 
which can pollibly ariſe upon the werding of this charter, whatever may be the 
conſtruction of it, is how the places of thoſe perſons put out ſhall be ſupplied. 

The charter points out, that others ſhall be elected, which ſeems to imply (as my 
friends will no doubt argue) that the king never meant to extend this power ſo far 
as to take away the poſſibility of a renovation and a re- election. When I am ſtat- 
ing that conſtruction, I am ſtating, as powerfully as I can, the argument of my ad- 
verſaries. | , 

In anſwer to that, I ſay, that though the king reſerved to himſelf the power of 
amoving all, yet as there might be caſes in which his majeſty might not think it 
neceflary to extend that power to the utmoſt, it became neceflary for the king in 
wording the charter, in caſes which admitted of a new election, to ſtate how that 
election was to be made, for it did not follow that becauſe the king reſerved a 
power of amoving all, he, in his own mind, intended to amove all. Many caſes 
might ariſe in which he might only wiſh to amove one on two; or to amove 
ſuch a number ſhort of the whole as would admit of a re- election, conſiſtent with 
the charter. Then the king means only to ſay this, When I amove one or more 
4% do not reſerve to myſelf the power of nomination ; and I do not mean to con- 
« tend, that by the ſame power, which enabled me to remove thoſe perſons, be- 
* cauſe they diſpleaſe me, I can nominate, by my royal authority, others becauſe 
% they do pleaſe me.” The power is not reſerved to that extent, but a power is 
reſerved to the king of removing one or more, who may meet his royal diipleaſure, 
without ſtating any cauſe of amoval ; in which caſe it was abſolutely neceſſary, when- 
ever the king exerciſed his power, ſhort of its greateſt extent, that he ſhould point 
out, by the words of the charter, how that re-election ſhould take place; conſe- 
quently, your lordſhips ſee that the wording of the charter, ſtating, that when one 


or more are amoved, it may be lawful for the reſt to elect others in their room, is 


not inconſiſtent with the conſtruction I am contending for; for I admit, that if 
power is granted by the king, for the corporation he had erected, to appoint and 
ele& others in the room of thoſe he amoved ; and if it be found repugnant to, and 
inconſiſtent with, the reſervation, it might affect the whole grant, becauſe the king 
would have been deceived, at leaſt it would be ſtrong againſt my argument; but 1 
conceive it to be perfectly conſiſtent with the reſervation, in the extent in which I 
ſtate it, becauſe, though the king reſerved a power to that extent, he did not mean 


_ always to exerciſe it to that extent. 


The next point then is (ſtill carrying in your lordſhips' mind, that this, as the 
grant of the crown, is to be taken moſt ſtrongly for the crown) what is it that the 
king reſerves? He reſerves to himſelf the power of removing one or more. Now 


he certainly can remove the mayor; he certainly can remove an alderman ; he cer- 
| | | tainly 
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tainly can remove one, two, three, or four, aldermen. Where is to be the limita- 

tion? I know very well where the limitation is to be inſiſted upon on the other 
fide ; that the me p/us ultra is an exerciſe of that power conſiſtent with the re- election 
of the corporation; Hat, I take it for granted, is my adverſary's argument, though 
I have not yet heard it; but as there is no inconſiltency (for the reaſons I have juſt 
now given) in allowing the right of re- election, notwithitanding the power be 
reſerved to the utmoſt extent; then it is faſtening a limitation upon the crown, by 
implication and conſtruction, narrowing the words of the king's royal grant, and 
taking them molt ſtrongly againſt himſelf, as if it were the grant of a ſubject. For 
the king does not ſay, he reſerves to nimſelf the power of removing one or more, 
fo as the number amoved ſpall not tend to diſſolve or extinguiſs the corporation; therefore 
I contend that when the king reſerves to himſelf the power of doing an act which, 
if done to the extent, within the reſervation, tends in its conſequeaces to an anni- 
hilation of the corporation; he tacitly does reſerve to himſelf the power of ex- 
tinguiſhing that corporation ; for I take for granted that nothing can be more clear 
in law, not only as applicable to corporations, but to every other ſubject, that if I 
reſerve to myſelf the power of doing a thing, which it is legal for me to do, with- 
out ſtating what the conſequences are to be when the thing is done; whatever be 
the conſequences which follow in law, I have a right to do it. Therefore you are 
about to faſten this conſtraint upon the king's grant (without precedent) namely, 
« That he ſhall amove one or more, ſo as the number amoved ſhall not tend to 
« the extinction of the corporation,” by an extremely forced conſtruction, unleſs 
the king actually did limit himſelf never to exerciſe that reſerved power to ſuch an 
extent as to render that re- election impoſſible. By ſuch a conſtructon you not only 
take the king's words moſt ſtrongly againſt himſelf, but deprive him of the benefit 
of the letter of the grant, and do that againſt the king which you would not be 
warranted to do with reſpect to the ſubject. For if I, à private man, grant any 
man a franchiſe, a privilege, or property, reſerving to myſelt a power of doing an 
act, which, if I do it in the extent in which it is reſerved, defeats many valuable 
privileges, he muſt take all the conſequences together, provided my reſervation is a 
legal one; if ſo, and if the conſtruction l put upon the clauſe be a juſt one, there 
is then an end of the queſtion ; for the king has reſerved what was lawful for him 
to reſerve, and he has executed the power reſerved in ſuch an extent, as by law 
puts an end to the corporation. Then the concluſion drawn upon this replication 
is a ſelf evident propoſition, namely, that the power of electing aldermen ceaſed. 

If on the other hand it be argued, that it is an ze power (taking it that I am 
right in the conſtruction I put upon the power itſelf) then .it comes to the ſame 
point, the king is deceived in his grant, and he whole is void. I never met with, in 
the courſe of my ſtudies, ſo complete and logical a dilemma as exiſts in the argu- 
ment upon both theſe replications : either this is a /egal,or an illegal grant; if it be 
a legal one, as the record expreſsly avers, the Kea. of this power, by the crown, 
to the complete extent of what was reſerved, undoubtedly puts an end to it that 
way; if on the other hand it be an illegal grant, then upon the authorities I am 
about to ſtate, the king being deceived in his grant, the whole 1s void. 

It would be waſting your lordſhip's time, I apprehend, if 1 were to go into the 
detail of a great number of caſes, to ſhew that wherever the king grants an im- 
poſſible eſtate ; that is to ſay, when he annexes a condition in fact to any grant, 
which condition is an impoſſible condition in law; it is not taken moſt ſtrongly 
againſt the king, as it is in the caſe of the ſubject, but becauſe the king is deceived 
in his grant it is void. | - 

If a man grants lands and tenements to another, and his heirs male, he takes a 
fee; for it is not limited out of what body they ſhall come : and although there is 
nothing faid of females, but that it is heirs male, and that the intention of the party 
was moſt evident to grant an eſtate tail ; yet in a deed where all precaution 1s to 
be taken as oppoſed to a will, as he does not ſtate the body out of which this is 

to proceed, he takes in fee. But, ſays lord Coke, „ Such a grant from the king is 
| Nn 2 Void; 
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void; for if there be no ſuch eſtate as the king intends to grant, the ſubject takes 
nothing, for the king is deceived, and he ſhall not be intended to part with the fee.” 

What is the principle upon which this proceeds? Tris this: that the king has 
nothing to grant of his own. All his prerogatives are truſts for the public benefit; 
and the public are intereſted in preventing the king from veſting thoſe things which 
are not his own to give away. The king's prerogatives muſt not be taken away by 
implication; and in every caſe that can be ſtated, wherever the king annexes a 
condition in fact, which he cannot have in law, it ſhall not be ſaid, «« You 
ought to have foreſeen you was granting ſomething to which you have an- 
nexed a condition; which condition the Jaws, as adminiſtered by your judges, 
will not give effect to.” No;—the law 1s for the protection of the ſubject, be- 
cauſe the king has nothing to grant of his own, but for the benefit of the ſubject 
as truſtee of the nation: his grants are abſolutely void if he does not foreſce all the 
the legal conſequences of them: This power exprefled in the letter of the charter, 
is to amove one or more, without /imitation (for my learned friends are to raiſe up 
a limitation out of the other words) and your lordſhips are not to reſtrain the king's. 
grant, unleſs it appears you are bound to do it by the letter. 

Then we have but one queſtion more: the intention of the grantor ; that is 
ſhewn by the exerciſe of the reſerved right. The king does amove all, he amoves 
every one of the corporation; and he mutt be ſuppoſed to do it under the power 
reſerved ; for it is done by the very inſtruments and in the very manner expreſſed 
in the reſervation—by the king in council. The intention is ſhewn by the act; it 
is ſhewn farther by the ſubmiſſion of thoſe on whom it is exerciſed ; they ſubmit 
there is an amotion de fadto— and for the reaſons I have given, it is an amotion de. 
ure. It is ſtated upon the record, they never aſſumed any thing under the charter 
of Charles II. after they were amoved ; the power is exerciſed in its full extent, 
and ſubmitted to; why then, as far as,this replication goes, it certainly (it I am 
right) makes an end of this queſtion, becauſe the defendants, Amery and Monk, 
Fate themſelves nv to be elected, one an alderman, the other a coinmon-council- 
man, under a charter of Charles II. which was extinguiſhed and diſſolved at the 
time of their election. 2 . be gi 

Repetition is at all times nauſeous, therefore I ſhall ſay no more now upon the 
ſubject of this replication ; but I may have occaſion to mention it by calling it in 
aid to the ſecond replication, not that I think the ſecond replication will at all 
want it but it is to be feen, whether, upon the whole of this record, the defendant 
has made out his claim againſt the crown; for your lordſhips obſerve, this does not 
come before vou regularly upon a demurrer to the firſt and the fecond replication ; 
but Mr. Bower, with this record in his hand, afks your lordſhips, notwithſtanding 
the iflues found as they are upon this record, not to give the crown the legal effect 
(as J contend it is) of the finding, but to deliver the peſea to the defendant. 
Whatever, therefore, I can find upon the face of this record, which diſtinctly cuts 
down the title upon which the defendant ftands, to protect himſelf againk the 
oalter ſought by the information, I am undoubtedly entitled to avail iyſelt of; but 
tie ſecond replication, I think, ſtands in need of no ſuch adventitious aid. 

1 faid in the beginning, that Mr. Serjeant Adair's argument, which was cer- 
tainly very able and comprehenſive, went to no point that was irrelevant, but to 
matter that I contend was unnecetiary ; but though I might think it unneceſſary, 
ſeeing in ſo forcible a light as I do, the ſtrong ground we have upon this record, 
yet certainly it would be Hes in me if I was not to enter my proteſt, as I do moſt 
tolemnly, againſt any forleiture being poſlible by the law of this country, in an 
information in the nature of a quo warranto, againſt a body corporate, gzefi a body 
corporate, and not againſt the perſens compeſeng that corporation; I mean, ſuch an 
information as it appears upon this record, fir Robert Sawyer filed. 

Secondly, I ſay, it that queſtion were to be decided againk me (and I think I 
Mall ſhew your lordſhips ſome reaſons why it ought not) that at all events, there 
can be no fine! judgment in an information in the nature of a quo warranto againſt a 
| | corporation, 


Bench. ] AR GQ UM E Sx. 279 


corporation, whether proceeding againſt the perſons by name, or proceeding againſt 
them as a corporate body, until the appearance of that corporation, becauſe it is a 
perſonal action. There can be no judgment but upon appearance, and there can 
be no proceſs to compel an appearance, but by diſtreſs and outlawry, which canno 
take effect in the caſe of a corporation. | 
Thirdly, I ſay, that if unfortunately your lordſhips ſhould be againſt me upon 
both theſe points, it appears upon the face of this record, that fir Robert Sawyer's 
information was totally falſe and unfounded, and that a judgment guou/gue not fol- 
lowed up by a ſeizure, dies net even ſuſpend the functions of a corporation, and that 
the corporation cannot be called upon, even to replevin thoſe functions, but that 
there muſt be a ſeizure in conſequence of a judgment; for the very term replevy 
lainly means, that it is to reſtore ſomething again which has been ſeized. | 

All theſe propoſitions, I conceive, I ſhall be able to eſtabliſh by the cleareſt 
authorities, and all the analogies of law and juſtice. 

With reſpect to the firſt J hope I do not go too far when I ſay, that the judg- 
ments and opinions of the judges in the reign of Charles II. and James II. upon 
the ſubject of quo warranto, unleſs as thoſe judgments and thoſe opinions are iup- 
ported by other precedents of law in former times, and ſince the revolution, do not 
weigh a feather in the ſcale of any argument that can be offered to a court of juſtice 
at this day. For though ſome of thoſe men had great learning, and where the 
crown was not concerned, their judgments may deſerve as much weight as others, 
yet by their wicked doctrine and conduct in caſes of quo warranto, they became 
the diſgrace of the adminiſtration of this country, and, I may ſay, of the country 
itſelf. | 
It will never be ſaid, that an acquaintance with the hiſtory of our country does 
not illuminate the mind of a lawyer and a judge. It can never be ſaid, that upon 
great and important conſtitutional queſtions, a man can deſerve the title of a lawyer 
who does not add to the critical knowledge of his profeſſion, the hiſtory of thoſe 
great cauſes which have produced its laws. 

Who does not know that the judgment of the court of King's-bench, in the quo 
warranto againſt the city of London, was brought about by the perſonal interpoſition 
of the king himſelf, with the judges who compoſed that court? I do not ſpeak 
from the lying pamphlets of the times, or from thoſe reports which may be brought 
forward by faction againſt the reputations of individuals, but I ſpeak from the moſt 
authentic documents this country knows—the records of parliament. Who does 
not know that thoſe judges were ſent for to the houſe of commons after the glorious 
revolution, to account for their removals, that it might be ſeen whether there was a 
| foundation for the impeachment of thoſe wicked miniſters who had dared, without 
cauſe, to remove the ableſt ſervants of the crown ?—to remove thole learned judges! 
I have the debates of the parliament of thoſe times, where it will be found, that 
Atkins, Mr. J. Dolben, Mr. B. Neville, Mr. J. Powell, and Mr. J. Gregory, were 
ſummoned by the houſe of commons, to ſhew the reaſon of their amoval from their 
reſpective offices (and it is a libel almoſt upon the government of the country to 
read this) one of thoſe learned and excellent judges ſays, He was ſent for by the 
king, who put a paper into his hands, and wanted him to hnd law for char.” Mr. 
Juſtice Dolben ſays, That the king ſent Secretary Jenkinſon to him, and told 
* him, if he did not do as the king defired him, be muſt remove him from the 
“ King's-bench.”* The next day his docquet was ſtruck lit is in Grey's debates, 
and in the journals of the houſe of commons.) | | 

Being ſummoned to ſhew the reaſon of their amoval, with one voice they de- 
clared the perſonal interpoſition of the ſovereign in every one of thoſe caſes of quo 
warranto which diſgraced that reign ; and we all know, that Chief Juftice Saunders 
Vas placed in that high ſtation, to pronounce this notable judgment againſt the city 
of London; but his faculties, which I apprehend every man is bound by the great 
charter of nature not to miſuſe, were ſeized and taken away by a ſuperior power 


In 


tor ynſaſer; and he was not permitted to pronounce that judgment! 
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In the great argument in the caſe of the city of London, it is aſſerted by fir 
George Treby, who was then at the bar, that diſſolving a corporation by a judg- 
ment cf Jaw, was a thing that never came within the compals of any man's imagi- 
nation till then; and he flares what appears to be true by Finch's argument, that 
fir Robert Sawyer and he had not been able to produce any one caſe in which there 
had been a proceeding againſt a corporation gzaf a corporation to do that which 
was the object of fir Robert Sawyer's information. 

I mult now turn to the record ta fee what this information is. J apprehend there 
can be but two forts of proceedings againſt a corporations. 

The firſt is, when a body of men aſſume to themſelves to be a corporation by any 
given name, where they are not charged in the information with the abuſe of any 
privileges, franchiſes, or liberties, which the Attorney General takes for granted, did 
proceed from the crown ; but where the charge contained in the information is the 
w/urpation of a franchiſe, that is to ſay, uſurping zo be a corporation without any grand 
Ji om the crown. Now I ſay, not only upon every authority in law, but from the 
very realon of the thing, at ſpecies of information cannot be brought againſt a 
corporation by its corporate name, but that it muſt be brought againſt them in their 
natural perſons. | | 

Before I trouble your lordſhips with any authorities, let us ſee what the reaſon 
of the thing is: why it is in diſaffirmance of the corporation—it is to deny that thoſe 
men do form a corporation, and therefore the uſurpation is not of any particular 
Itberties which are ſuppotcd to be granted to them, and which they have abuſed ; 
but that by a particular name mentioned in the information, they aſſume to them- 
ſelves the power of being a corporation without any royal grant. 

It would be a ſtrange thing to ſay that a corporation is to be forfeited which never 
exiited I that an information ſhould be brought for the purpoſe of forfeiting, of 
diſſolving, of extinguiſhing it Why the complaint is, that it newer had an exiſtence: 
and that which never exiſted, can hardly be extinguiſned I- that which never had 
a being, cannot be diſſolved - that which never was granted, cannot be the ſub- 
ject of forteiture! It is therefore brought againſt theſe men in their natural per- 
tons, calling upon them to ſhew a royal, grant; and it is complete anſwer to ſuch 
an information, to ſhew that there zs a royal grant. 

This being the reaſon of the thing, obſerve what is ſaid by ſir Robert Sawyer 
himſelf in his argument: he ſays, „ Where it clearly appears to the court, that 
„ when a liberty is uſurped by wrong, and upon no title, either by the king's grant 
« or otherwiſe, there judgment only of ouſter ſhall be entered; but where it ap- 
« pears, that the king or his anceſtors have once granted a liberty, and the liberty 
„ be miſuicd, judgment of ſeizure into the king's hands ſhall be given. Theſe 
4 rules carry their own light with them; that which came out of the king's hands, 
« as Bratton uſeth the word, is properly returned there again by ſeizure, or as our 
“ antient books phraſe it, by re-ſeizure. But that which never came thence, but 
« is merely uſurped upon him, ſhall be vacated, and by judgment of law de- 
« clarcd null and void.” | | 

So that your lordſhips obſerve, there can be no judgment of ſeizure againſt a 
corporation, upon an information which only charges that it has no royal grant for 
its foundation, becauſe the foundation of tne infbrmation is,“ That it never came 
« from thence.” In the language of fir Robert Sawyer, that the king never granted 
at all, and conſequently it would be abſurd to ſay, that that ſhall be ſeized which 
never exiſted: he ſays, © "There is another; that is, where it is doubtful to the 
« court, whether the liberty commenced by grant, or by wrong, that for the un- 
« certainty, the heſt and ſafeſt courſe is to give judgment of ſeizure.” | 

Now in the caſe in Pollexfen's argument, where he appeals to lord chief juſtice 
Hale's common-place book, where id is expreſsly laid down, pape 68: —“ I do 
&« agree,” ſays Pollexfen (for he was preſſed by Sawyer, with ſeveral cafes having 
been brought in the nature of quo warrantos againſt corporations, guafi corporations, 
although it charged them with ulurping upon the crown without royal grant; to 
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which he ſays) © I do agree, that there are precedents in the crown office of quo war- 
rantos brought againit corporations in ſuch manner as this is brought, for uſurp- 
« ing to be a corporation, and to claim divers other liberties ; but they are for me, 
and not againſt me: firſt, for that they all being for claiming other liberties, as 
& well as to be a corporation; and being good and ſufficient as to the other liber- 
« ties and privileges, that the corporation claims, though inſufficient for this 
claiming to be a corporation, they muſt be proceeded upon, if the attorney 
. pleaſeth. But is any to be found where only the claiming to be a body politic, 
« and nothing elie ; or if other things queſtioned, yet only proceeded in as to this 
« particular of claiming to be a body politic, as in this caſe, that will be like?“ 

Now I challenge my friends to produce one caſe in the whole law where there 
is an information in the nature of a quo warranto againlt a corporation guaſi a cor- 
poration, which does not charge the miſuſe or abuſe of liberties which are taken 
tor granted to exilt ; but when the charge is ingly that of fir Robert Sawyer's, 
namely, that it uſurped to be a corporation without any royal grant, that there it 
muſt be in the language of chief juſtice Hale's common-place-book. It being 
brought in dis- affirmance of the being of the corporation, therefore there muſt be 
ſet up ſomebody capable of being a defendant in ſuch a ſuit, that is particular per- 
' ſons who ought to have been named, as was in the caſe of Ca/ſack. 

Theſe are the molt ſolemn determinations of law, and in this caſe it is aſſerted 
both by fir George Treby and Pollexfen, that there never was ſuch an inſtance. 
They are ſo far from being contradifted by the attorney and ſolicitorencral, that 
they agree that there muſt be judgment of cler in all thoſe caſes as oppoſed to 
422 which is, where there has been a right granted, but that right has been 
abuſed. ; 

It would be to pronounce a libel upon the court (which God forbid 1 ſhould be 
daring enough to imagine, much leſs to expreſs, if I were to imagine) that your 
lordſhips do not lean with all the weight of your minds againſt giving effect to this 
charter; for this information filed by fir Robert Sawyer, is falſe upon the face of 
the record. But let me obſerve, that there is a previous averment upon the re- 
cord, that Henry VII. granted letters patent to this corporation by the name of the 
mayor and citizens of Cheſter, that that charter was confirmed by queen Elizabeth, 
and that theſe charters were in force at the time fir Robert Sawyer filed his in- 
formation. The replication goes on to aver, that at the time fir Robert Sawyer 
filed this information againſt the city of Cheſter, they were a corporation, not 
#/urping to be a corporation by the name he charges them to have uſurped, becauſe 
it appears they exiſted as a corporation under the grant of thoſe former kings. 

Then he does not charge the city of Cheſter with having abuſed any of thoſe 
liberties which would make the judgment of ſeizure a proper judgment, if he had 
filed his information in the nature of a quo warranto againſt the mayor and citizens 
of Cheſter, ſetting forth the cauſes of forfeiture upon the face of the record, and if 
without charging them barely with an uſurpation upon the crown, he had taken it 
for granted that they were a body corporate by the name in which he addreffes them 
in his information, and had accuſed them of ſpecific abuſes of thoſe liberties 
granted them. Then we ſhall fee what would have been the conſequence of their 
not appearing, and if there had been a final judgment, what would have been the 
conſequence of that final judgment. : \ 

But before e come that length, it will be ſeen upon the authority cf Hale, and the 
admiſſion of Sawyer, upon the quo warranto againſt the city of London, that there 
could be no judgment of ſeizure upon this information, whether they appeared or not. 
There might have been a judgment of ouſter, but there could be no jud gment of ſeizure, _ 
for the foundation of the abuſe is a uſurping upon the crown without a royal grant. 

I will now ftate the hiſtory of this proceeding. It is very well known. that 
Charles II. before fir Robert Sawyer filed this information, had aſked the city of 
Cheſter (and that will give your lordſhips the hiſtory of this ſuppoſed nonappear- 
_ ance) to ſurrender their charters of Henry VII. and Elizabeth. They ſtood _ 
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and refuſed to furrender them. The king having no charge to make againſt the 
corporation of Cheſter, ſo as to ſtate ſpecific abuſes of liberties then exiſting and 
notoriouſly known to be exiiting upon the record, was obliged to make this ſham 
ſort of proeceding by fir Robert Sawyer. The governing part of the corporation 
being in the king's intereſt at that time, they of courſe, in order to ſerve the king, 
did not chuſe to enter an appearance, whereas other perſons (and among them the 
feven woͤrthy men excepted in Charles's charter) ſtood out and refuſed to ſurrender, 
And this is perfectly clear Colonel Whitley ſaid, in his place in parliament upon 
the 22d of February, 1689, after the revolution, © I know not what reward 
% others have had, but I | 


Mr. Juſtice GY Can we hear that in argument? 
Mr. Eine. I only mean to ſay.this, that it ſo far throws light upon the ſub- 


ject, that he then ſtated himſelf to be an alderman, and © he would not ſurrender 
the charter of Chelter.” If the court do not chuſe to have light thrown upon it 
from thoſe ſources, that record furniſhes ſufficient. 

If there could be found to be a charge of uſurpation of any one liberty not be- 
fore granted, then it would be one of thoſe mixed caſes mentioned by Pollexfen, 
where there is not only a charge of uſurping upon the crown without any grant, 
but for taking more than the grant gave you, or abuſing what was granted ; there 
may be a judgment of ſeizure becauſe you are taking ſomething which the crown 
has granted in a manner not granted. “ You are a corporation, you exift as ſuch, 
* you have ſpecific liberties granted by the charter, but you either uſurp upon the 
* crown by taking more libertics than you are entitled to, or elſe you abuſe 
* thole to which you are entitled ;” in either of theſe caſes the judgment is ſeizure 
of the corporate franchiſe, but where the awhole is ſtated to be an uturpation, there 
the information muſt be (upon every authority in the law) againſt the 7udiwidual 
per/ons, but not againſt the corporation, for it is to diſafirm that there is any cor- 
poration exiſting. | | | | 

I defire that this record may be inſpected. That the name by which this cor- 
poration was created by the charters of Henry VII. and Elizabeth may be looked 
at, that what was granted by one and the other of thoſe charters may be alto 
noticed, and then it will be ſeen that the only charge made by the attorney-general 
againlt the corporation of Cheſter was, that the perſons compoling it claimed to be 
a corporation under the name by which they were incorporated, and that they 
uſurped upon the king without royal licence and authority, in uſing the liber- 
ties granted to them by thoſe antecedent charters, Then it is to dr/afirm that it 16 
a cerporation ; it is not to admit that they were ſuch, not charging them with the 
abuſe of any thing granted them or claiming powers beyond what was granted 
them, but the very giſt of the proceeding is an ſurpation upon the crown. The 
judgment can only be ov//er upon that information as it ſtands upon the face of the 
recard, even upon the authority of the caſe of the city of London, it it had been 
followed up by a fal judgment after an appearance. It is 0 judgment, and would 
be reverſed upon error; and it was reverſed for ſuch an error in the Malmſbury 
cale. I defy any man to ſhew what other error did appear, even where there was 
a final judgment, than this which is ſtated by Hale, by Pollexfen, by Treby, and 
by the attorney and folicitor.-general, | | 

In the Malmſbury caſe in the ſame year, (and this is taken from the record of 
that caſe) there was an information againſt the corporation, by their corporate 
name, for claiming to be a corporation. Now that we may aflimilate the two 
caſes as we go along, is not this information of fir Robert Sawyer ſuch an infor- 
mation ? Is it not calling upon the city of Cheſter to anſwer for an uſurpation upon 
the crown without a royal grant by the name of the mayor and citizens of Cheſter ? 
for uſurping upon the crow thoſe liberties and privileges which the record ſtates 
to be granted by former charters ? 

There was a judgment guou/pue for want of appearance, Afterwards, upon Monday 


next after the Purification, in 1ſt James II. (which ſhews how the crown ought to 
| | ; give 
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give ultimate effect to its guoy/gue judgment) Sir Robert Sawyer, the attorney- 
general, informs the court that the defendant had not appeared to replevy, and 
therefore he comes to give effect to his guzuſgue judgment. Firſt of all, there was 
a ſeizure, Which is the execution upon that judgment. | 
Mr. Juſtice Gr. Was there a writ ? 1 
Mr. Erfeine. A vrit of ſeizure, moſt unqueſtionably. 
Mr. Juſtice Gro/e. Where do you find that? 
Mr. &#r/$ine. Not upon the face of the record; but there muſt be an execution of 
the judgment. I do not chuſe to break in upon that part of the argument at preſent. 
Sir Robert Sawyer, having prayed judgment that the liberties may be ſeized as 
forfeited, final judgment was given * that the liberties be ſeized, and that the 
“ defendants do not intermeddle therewith, but be wholly excluded therefrom.” 
But upon the ſecond of January, 1 W. and M. there was a writ of error in par- 
liament brought by this very mayor, aldermen, and burgeſſes of Malmſbury, who 
were not really excluded by this final judgment from their liberties. 
Mr. Juitice Baller. Where do you take that from:; | 
Mr. Erſeine. We have the record of that caſe in court. There were general 
errors aſſigned; aſſigned by whom? by this very corporation, in its corporate name and 
in its corporate capacity, notwithitanding this final judgment of excluſion from inter- 
meddling with their liberties! And upon that writ of error the judgment of the 
King's-bench was reverſed. | = 
The record was in court —no evidence could poſſibly be adduced upon a writ of 
error. And I will aſk your lordſhips this queſtion, Whether it be poſſible to diſcover 
any one error upon the proceedings in this record, but the error which I venture to 
align ? namely, that there could be no judgment of ſeizure againſt a corporation, 
proceeded againſt in its corgorate capacity, and not againſt the perſons compoling that 
corporation, for a uſurpation upon the king, without a royal grant ; for that the judg- 
ment ſhould have been outer and not ſcizure. There every thing was regular—as 
in this cate every thing is defective, informal, and irregular. —Firſt, there was a 
judgment gzo/que ; then (whether it is to be taken that there was a writ of ſeizure 
or no) Sir Robert Sawyer, to give effect to the judgment guou/gue, prays final 
judgment of exc/ufi5n, which marks that they were not excluded from their liberties 
by the former judgment guou/que. 1 | 
There is no doubt that a corporation may be forfeited as againſt natural perſons. 
If natural perſons will abuſe liberties granted under a charter, it never was denied 
bur that thoſe perſons may be deprived of their franchiſes in that corporation; and 
in conſequence the corporation will become extinct; and therefore, though a cor- 
poration cannot be directly, it may be indirectly, forfeited ; for though you can- 
not attack a corporation, gaaſi corporation; yet, if there is an abuſe of Jiberties 
granted by the crown, the natural perſons may be diveſted of the exerciſe of that 
ulurpation ; becauſe, though it is abſurd to ſay tnat there ſhall be a judgment to ſeize 
that which the crown never gave—to take away that which had no exiſtence; yet, 
if the king grants any thing that is abuſed by natural perſons, he may take it back 
again, and then the judgment is of ſeizure as forfeited, Upon the whole, that 
which muſt make your lordſhips lean very ſtrongly (though LI cannot aſk any lean- 
ing that is not conſiſtent with the ſtrict rules of law) againſt this charter of Charles 
II. is, that, without troubling your lordſhips with any part of the hiſtory of thoſe 
worſt of times, you have the attorney-general himſelf filing an information, bad 
in form, but even if it were good in form, falſified in ſubſtance upon the face of 
this record, for the purpoſe of extinguiſhing a corporation which then had an exiſt- 
ence, by getting the governing part of the corporation, who had the care of the 
common ſeal, not to enter an appearance. | | 4 
The firſt propoſition then is, that no judgment can exiſt at all as a forfeiture 
againſt a corporation. | | 


Secondly, that a judgment of ſcizure cannot exiſt in this caſe. 
| Oo | | Thirdly, 
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Thirdly, that there can be no judgment in an information in the nature of a quo 
warranto, againſt a corporation 94 a corporation (though there might againſt 
natural perſons) without any appearance entered into by that corporation.—And, 

Fourthly, that ſuppoſing the judgment to be valid, it could not ſyſpend with- 
out an actual ſeizure in conſequence of it. And then, 

Laſtly, ſuppoſing it to be a ſuſpenſion of the functions of the corporation, it was 
not a diſſolution of it; not ſuch an extinction of it as enabled the crown to make 
a new grant, in derogation of what it had before granted, by inveſtirg with ſimilar 
liberties, other perſons beſide thoſe contained in the firſt. And it is admitted (and 
ſo I may ſave myſelf the trouble of arguing upon that point) that two corporations 
cannot exiſt at one and the ſame time, in the ſame place. 

As to the ſecond propoſition, your lordſhips will find, in page 16 of fir R. Sawyer's 
argument; and throughout the whole of it, indeed, he always ſpeaks of a ſeizure, 
and not of a judgment lo ſcixe; he ſays, ** Where ſeizure is by award of a court, for 
« a contempt in court, the court may admit the parties to aiiix and order reſtitu- 
© tion.” Now there is not a word ſaid, in the whole of the argument, of a reſti- 
tution after a judgment, that the thing ay be ſeized (I mean to contend that there 
can be no ſuch thing) but after the ut ſeizure. * So, where by award of the 
% court, in default of appearance at the king's ſuit, a ſeizure is made, which is in 
«« the nature of a diſtreſs, to bring in the party by putting him out of the poſſeſſion 
« of the liberty till he appear and replevy, the court will deliver poſieihon upon 
ic replevin”—but not upon a judgment by v-hich a thing ay be ſeized, not carried 
into execution. | 

I am quite indifferent, whether upon the judgment of ſeizure there 1s to be a 
writ of ſeizure, if there be not an actual ſcizure in conſequence of the judgment. 
If there be no ſeizure in conſequence of that judgment, there can be no replevin ; for the 
 replevin, in every caſe, is [tated to be where a ſeizure is made in the nature of a diſtreſs, 
Now, a judgment which intitles any oflicer of juſtice to enter and ſeize my goods, 
unleſs he does actually enter and ſeize my goods, can never give riſe to a replevin. 
A replevin is to give ſecurity that you will proſecute vour claim upen getting back 
again that which has been ſeized ; and upon appcarance, after ſeizure made, if you 
demand to replevin, the judges thall deliver back the poſſeſſion of the liberties, &c. 
So that in every one of thote caſcs put by fir Robert Sawyer (and I ſhall confirm 
them by other authorities) there is a ſeizure ſuppoſed to be made: but in no one in- 
lance can a replewm take place without ſomething being done in conſequence of the judge 
ment queaſgue. But I am now upon this part of the caſe in which I mean to ſay, 
that there can be na ſuch thing againſt a corporation, unleſs they do appear. 

Your lordſhips will find, in 1 /ord Raymond 17, that © A judgment ought to be 
« complete and formal; and therefore, if a quo warranto be brought for uſurping 
« royal franchiſes, and the court give their opinion that the defendant has no title 
te to them, unleſs they proceed to lay ut abinde excludatur, it avails nothing.” Now 
this is exactly ſuch an information as is ſtated in Raymond, for it is for uſurping real 
franchiſes without any title from the crown; and here is no judgment ut abind? 
excludantur. | | 

Your lordſhips will find, in Jenkins's reports, 141, the ſtrongeſt caſe which I 
think can poſlibiy be cited :—* A quo warranto is brought in the king's-bench; the 
„ defendant being ſummoned, makes default, and another default at the return 
te of the wentre facias, judgment ſhall be that the franchiſe ſhall be ſeized into the 
* king's hands, and not that it thall be forfeited ; for it does not yet appear whether 
* there is a cauſe of forfeiture ; and no man ſhall finally loſe his land or his fran- 
„ chiſe upon any default, if he has never appeared.”-—* By the judges of both 
« benches.” And my lord Holt is made to ſay, that there is no way of compelling 
a corporation to appear, but by ſeizing its goods in the nature of a diſtreſs, until it 
does appear. Againſt natural pertons you mult proceed by outlawry, but a corpo- 
ration cannot be outlawed, and therefore you muſt proceed by ſeizing that which 
the corporation has. ö | 

In 


In the 21 Ed. 4, plac. 70, it is ſaid a corporation can only be made by the crown. 
lord Holt ſays in 2 Shower, 276, “ I do not think a judgment of ſeizure, where it 
« js a final judgment, to be ineffectual, and the judgment of ſeizure gucuſque for 
« for non- appearance proves it.“ But lord Holt no where ſays that a judgment 
quouſyue, where there has been no ſeizure in conſequence, does put the corporation 
out of the poſſeſſion of its liberties ; nay, it will appear to be admitted upon the 
very face of this rejoinder, that it does not, for the contention 1s merely that that 
is effected by the final judgment. Your lordſhips will find that this is the re- 
joinder ; “ And that the ſaid mayor and citizens (Rating the final judgment) be 
« excluded and-removed therefrom ; the record of which laſt mentioned judgment 
« is loſt or deſtroyed. And the ſaid Thomas Amery ſays, that by reaſon thereof 
« (that is, by reaſon of the final judgment which they aver, and the non-exiftence 
* of which is found by the jury) the ſaid community, or body corporate, became 
« and was totally diſſolved and deſtroyed.” | | | 

Now if they had Jo% their liberties before, it would not have been neceſſary to 
aver that this happened in conſequence of a final judgment; but it ſays, by reaſan 
of this nal judgment, this corporation became diſſolved : whereas, if it had be- 
come diflolved by the operation of the other judgment, it could not be diſſolved b 
the operation of the final judgment; for a thing cannot be zawzice diſſolved. | 

But I mean to contend that there is no pretence for ſaying that there was any 
ſuſpenſion of the functions of this corporation at all: there was a judgment for non- 
appearance, that the liberties ſnall be ſeized into the king's hands until the court 
ſhall further order. Now I wiſh to aſk my learned friends on the other fide, 
whether it appears upon the face of this record, that that judgment was carried into 
execution ? or whether it does not appear upon the face of the record, that they - 
continued in poſſeſſion of their liberties, notwithſtanding the judgment, that they 
ſhould be ſeized till further order? | | 

The final judgment, if it had exiſted, would have been, that they ſhould not in- 
termeddle with their liberties, but ſhould be from henceforth excluded therefrom. So it is 
in the other caſes. In the Malmſbury caſe, the attorney-genera] prays final judg- 
ment, and that they ſhall be utterly excluded from their liberties, becauſe they had 
not come in and replevied : there muſt be a ſeizure before there can be a replewin. 

I hope a judgment and an execution will not be confounded together as the ſame 
thing. A judgment that the thing ſhall be ſeized till the court gives further orders, 
that, pro tempore, if carried into execution, puts me out of my liberties, Why 
then there is a ſuſpenſion of my functions until I come and give ſecurity or enter 
an appearance; and then, ſays fir Robert Sawyer, I am entitled to replevy the 
the liberties: but can a thing be replevied that has never been ſeized ? I apprehend 
the very term rep/evy carries with it, not merely a judgment that the thing may be 
ſeized, but an actual execution by which it is aſſerted it has been ſeized ; for there 
were no /aches in-this corporation at all, unleſs there was a ſeizure following this 
judgment ; they have no notice of the judgment, and ſo there 1s no appearance. 

Now, for argument ſake, ſuppoſe it was a good information, zen conflat, that they 
had any notice of what paſſed in court—then they enter no appearance—he prays 
a judgment guouſque. What is that? Why, that the liberties of this body ſhall be 
ſeized into the king's hands, for their contempt in not appearing. Why, then be- 
fore they have any fignification of the contempt they have incurred, before your lord- 
ſhips can ſuppoſe them ouſted from their Hiberties and franchiſes, you muſt ſee 
ſome effect of that judgment. | | f 4 

The attorney-general, by having obtained the judgment guouſgue, was put in a 
condition to ſeize them, and in the Malmſbury caſe he did ſeize them; and when 
they were not replevied upon the ſeizure, he prayed for final judgment; and fo in 
all thoſe caſes put by fir Robert Sawyer, in the 16th page of his argument, he pro- 
ceeds upon an agua ſeizure. Will it be ſaid, that in looking into a law book, 
when we ſee where ſeizure is made, your lordſhips will confound that with a judg- 


ment by which a ſeizure might be made? or whether, when the book ſays, where a 
| | "Oo 2 ſeizure 
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ſeizure is made, the party ſhall come in and replevin ; the meaning of the term re- 
plevin mult not be, that there muſt have been a ſeizure ? | 

Nou as tnere was no ſeizure under the judgment guou/gue averred upon the face 
of this record, your lordſhips cannot poſſibly fay that there ever was any ſuſpenſion 
at all of the functions of this corporation. It is admitted they were not forfeited, 
becauſe final judgment alone can forfeit 3 a judgment qucuſque can never be a for- 
feiture, for it is only a difiringas for non-appearance—it is nothing more but in the 
nature of a diſtreſs, and ſo it is put by fir Robert Sawyer; from hence the word re- 
p/evin z and that is the reaſon why liberties may be replevied ; they are not tangible 
ſubſtance ; but yet the word rep, which is to take back again, is made uſe of in 
the terms of law, becauſe a ſeizure is in the nature of a diſtreſs ; therefore, as there 
is no averment upon the face of this record, that there was a ſeizure of the liberties | 
of the city of Cheſter, in conſequence of this guouſgue judgment, there was no 
laches in them for not replevying, they had no notice of the judgment, there was 
nothing done in conſequence of it. The /aches were on the part of the crown, 
and not of the city of Cheſter. | 

If in conſequence of the contempt of the city of Cheſter (ſuppoſing the reſt of 
my argument 1!]-founded) the crown had a right to follow up the guouſgue with a 
final judgment, and does zet follow it up with a final judgment, in conſequence of 
contempt for a non-appearance, they mult at leaſt carry that judgment into effect, 
there muſt be a ſeizure of the corporation's liberties, that is, a ſuſpenſion ; for a 
ſeizure quouſque is not a forfeiture, becauſe it may be redeemed and replevied. 

If it had been averred on this record, that a final judgment had iſſued, that there 
had been a ſuſpenſion, then my friends might have argued what would have been 
the effect of that; but I will not take for granted that there is a ſuſpenſion of the 
functions, till I ſee ſome act averred upon the face of the record to be done by the 
crown, which did ſuſpend the functions. 1 admit the crown has a power to do it 
by a legal judgment, which legal judement, in the Malmſbury caſe, was carried into 
farther effect by a ſeizure mott undoubtedly, and by the attorney-general, having 
got poſſeſſion of the liberties into the king's hands, in conſequence of the ſeizure 
upon the judgment guov/gue ; and upon ſtating to the court that there had been no 
replevin of thoſe liberties, he prayed a final judgment that they might never take 
them back again. Therefore, what I mean to fay, is this; that unleſs it appeared 
upon the face of this record, that the crown carried into execution the judgment it had 
obtained againſi Cheſter, for non-appearance (taking for granted, that an information 
of this nature will lie againſt a corporation by its corporate name, and that an 
action may proceed to an utter excluſion from their liberties before appearance — 
which 1 object to) it muit ſtill appear that the crown has gone on with its ſuit. 
Now may the crown abandon its ſuit? —That is admitted upon this record; for it 
has not gone up to final judgment, it never went beyond the judgment guor/yue, the 
crown never took final execution upon that judgment.—It never did ſeize the 
liberties, NR | 

Mr. Juſtice Gro/e. Have you looked whether there ever was a writ ifſied upon 
that interlocutory judgment? or do you know, in point of fact, of any writ having 
iflued ? or do you mean to ſay, that without any writ of execution, the king might 
in fact ſeize the liberties ? becauſe I am puzzled about that. 

Mr. Erfetine. By what form of writ the king does ſeize thoſe liberties I am not 
able to acquaint your lordſhip. I do not find any particular form of writ by which 
the king carries into execution the judgment quouſque; but this I find ſtated as a 
act upon the face of the record, that the king had ſeized. Now the queſtion will 
be for your lordſhips, whether or no a mere-judgment, which authorizes the ſeizure, 
can be called a ſeizure ? or whether or no the mere Judgment of ſeizure, upon the 
records of the court, can oblige the party to come in and replevy, betore the king 
has done any thing in conſequence of that judgment? 

I apprehend the very term ſeizure is different from the judgment by which the 
thing may be ſeized, and that the word replevy, ex wi termini, does imply, that 

3 | | ſome 
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ſome actual execution of the judgment has been taken, inaſmuch as I cannot re- 
plevy till ſomething is taken out of my poſſeſſion which I had before. Now the 
judgment of the court is, that they Hall be ſeized, not that they are ſeized. | 

Mr. Juſtice 4/hurft. But by what means can you ſeize a non-entity ? you ſay 
this is a non-entity, there being a corporation. | 

Mr. Erſkine. The courſe of my argument, if I make myſelf underſtood, is this, 
I fay it is a non entity, and that is the foundation of my firſt objection; but ſup- 
poſing your lordſhips ſhould be of opinion that that is not an objection, as theſe 
people had a royal grant, and that this information is a good one; but that it is a 
- contempt of the king's authority not to enter an appearance to the king's information, 
even though there was no foundation for the information—ſuppoling a corporation: 
in this form, to be amenable to juſtice, as a corporation, and though they may have 
the moſt perfect caſe to lay before the court, in anſwer to the information, yet that 
if they do not come in to plead, the crown is intitled to a judgment of ſeizure, 
that is, to ſeize the liberties and franchiſes which this corporation enjoys; and they 
muſt come in and reptevy : {till I contend they are not called upon to come in and 
replevy, till the crown has done ſomething in purſuance of this. 

Mr. Juſtice Gro. Theſe franchiſes are undoubtedly incorporeal hereditaments; 
they cannot be taken as any thing corporeal can ; there is a judgment of ſeizure of 
thoſe franchiſes. From the moment of time that judgment paſſes, without any 
actual writ of execution, do not thoſe franchiſes immediately veſt, and are they not 
conſidered to be ſeized by the crown? becauſe, were an execution to iſſue, you could 
not, in point of fact, ſeize them; and if you cannot find that any executions upon 
this occaſion have iſſued, does it not follow that thoſe liberties are conſidered as 
ſeized, and veſted in the crown ? 

M. Erſeine. Suppoſe it was ſaid in any law book, that my property might be 
ſeized by the judgment of the court of King's bench: ſuppoſe it was a queſtion, 
whether I lived within the juriſdiction of any particular court, and it were to be 
ſaid, that my property (ſtating the locality of it) might be ſeized by the judgment 
of ſuch a court, it would not follow. from thence that it could be ſeized by the 
judgment, without the execution of that judgment; therefore I do not conceive it 
evident that it may be ſeized without any proceſs. 5 | 

The laſt, however, and the moſt material point is this, whether, ſuppoſing that 
no writ of ſeizure is neceſſary, but that as your lordſhip is now putting it for argu- 
ment ſake (for I am not to preſume that what your lordſhip has thrown out for 
further argument is at all in the nature of a judgment) that the judgment guocu/que 
of ſeizure of the liberties of Cheſter, till the court ſhould further order, is in igſelf 
a ſeizure ; that it is not neceſſary (the hereditaments being incorporeal) that any 
actual ſeizure ſhould be made by the officers of the crown, but that the very award 
of the judgment of ſeizure gives the whole effect of the judgment, and is in the 
nature of an execution as well as a judgment, io as to render it neceſlary for the 
party to come in and to replevy thoſe liberties, to protect himſelf from a final judg- 
ment. 

Then the next and moſt material queſtion for your lordſhip's conſideration, will 
be this; whether, when the crown does not take advantage of the ſituation in which 
the corporation has put itſelf by its laches, by not replevying theſe liberties actually 
put in the king's hands, by that neglect, if the ſeizure be not followed up by final 
judgment, the corporation does not remain undiſſolved (though ſuſpended in its 
functions for want of replevying) ſo as to prevent the poſſibility of re- granting to 
another body the power which had exiſted in that body previous to that ſuſpenſion ? 

I will not repeat again what was yeſterday argued by Mr. Serjeant Adair, that 
the king cannot grant any thing in derogation from his former grant ; and though 
the king had got hold of the liberties, till ſomething ſhould be done by replevy, 
yet in that ſtate the king cannot grant the ſame power to a new corporation, with- 
out derogating from his former grant; becauſe—as the corporation {till exiſts—as it 
is not diflolved—as the king has not availed himſelf of a final judgment—(ſup. 
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ſing ſuch a final judgment to be legal) then the corporation remains in exiſtence. 
This ſeems a ſtrong way of conſidering it; for if it be true that a judgment guor/pue 
without any replevy is equiv-lent to a final judgment; that is to ſay, if the king, 
when he thinks the party has been guilty of /aches, and has not replevied time 
enough, ſhall grant to another corporation the power exiſting in the old, it newer 
can be neceſſary to have a final judgment; for then a judgment guoufgue is in fact a final 
judgment; for the replevy comes too late after the crown has granted the ſame 
power to another corporation. ; 
I will put this caſe.— Suppoſe there be a judgment quou/que, and a ſeizure, either 
by implication of law or an actual ſeizure. Jn the wery ſame term the king chuſes to 
create a new corporation, granting all the powers, while the old corporation is in 
that ſtate, with its liberties ſeized into the hands of the crown; then if they come 
and enter their appearance the day after the king has granted a new charter, the 
court cannot receive it, the corporation is diſſolved. The new charter has operated 
as a final judgment; for, if there cannot be two corporations in one place, then, in 
order to deprive the old corporation of the power of replevying, the attorney- 
general has nothing elſe ro do than to ſnap a judgment upon that old corporation, 
for not replevying without giving it time to replevy. 
Then is the erection of a new corporation, the diſſolution of the former? or can 
the king diſſolve a corporation by his own act in derogation of his former grant? 
*There muſt be ſome limitation. When is the time within which their liberties are 
to be replevyed? Suppoſe the king granted a new corporation within the time 
wherein a replevy might be made by the old corporation, would that corporation 
be void ab initio, or would it only be a good corporation while the old one con- 
tinued ſuſpended; but to die a natural death the moment the other renovated its 
powers by doing that, the not doing of which cauſed the ſuſpenſion ? Then we 
Mall have this ſtrange way of procecding ; the king would file an information 
againſt a corporation ; for default of appearance and pot replevying, there would 
be a ſeizure while the corporation continued to exiſt ; for it is not contended that a 
| ſeizure pro tempore is an excluſion from their privileges. It is only a diſtreſs; for 
the language of the nal judgment is, that they ſhall. not intermeddle with their liber- 
ties; but that is not the language of the judgment guou/gue : then this abſurdity 
follows; if this new charter operates in its own nature, as-a diſſolution of the 
former corporation, then, in no one inſtance is it neceſſary to have a final judg- 
ment; and the king can, by his own act, whenever he is diſpoſed to do ſo, dero- 
gate from his former grant, while the former body is ſtill in exiſtence! That is re- 
ugnant to common ſenſe; either this body muſt be dead or alive; it would be 
exactly like ſuffering the remainder-man to come in poſſeſſion becauſe the tenant 
for life was in priſon, or under any temporal diſability, which he might remove; 
as if he did not enter an appearance to a civil action, and was out-lawed for want 
of appearance, which out-lawry he might reverſe by entering an appearance. If 
the old corporation ſtill exiſts, the new charter is in derogation of the former. If 
it does not exiſt, the only way by which its exiſtence is deſtroyed is by the new 
grant itſelf, and then it is making that grant operate as a diſſolution of a corporation 
ereated by the king, without any office found ; without any repeal of his former 
charter, by ſcire faczas, or without any final judgment of law, that the perſons to 
whom thoſe liberties were granted ſhould be utterly excluded from enjoying thoſe 
franchiſes given them! I confeſs it appears to me to be an extraordinary argument! 
I will now put it another way: Suppoſe then that Charles II. grants this new 
charter, becauſe there is at that time a ſuſpenſion. It ſeems to me to follow moſt 
clearly, that if this be only a grant, on account of a ſuſpenſion of the power of 
the former, the grant can laſt no longer than during the continuance of the ſuſpen- 
fion ; for if the new grant can operate longer than the continuance of the ſuſpen- 
fion, it is making ſuſpenſion and forfeiture ſynonymous. It is impoſſible then to 
fay that this charter of Charles II. could be any more than a grant awhile thoſe liber- 
ies remained fuſpended, Then the king can dcliyer back again that which has only 
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been ſuſpended by his own act; if the corporation was diſſolved by a legal, final judg- 
ment betore the granting of the charter of Charles II. then ſuppoſing I am wrong in 
the firſt part of my argument; namely, if it be true that a corporation can be diſ- 
ſolved upon ſuch an information as fir Robert Sawyer exhibited, then if there had 
been final judgment upon that, Charles IId's charter would have been good, and 
he could not have ſet up the old corporation again, even though he had extinguiſhed 
the ſecond charter granted by himſelf ; he could not by any renovating charter have 
{er up that old one; but if it is only ſuſpended, then this pardoning charter ope+ 
rates as a writ of reſtitution ; and you wont ſet up the ſtatute of limitation againſt 
the king himſelf, when he is the perſon that reſtores ; will you ſay to the king, at 
this diſtance of time, © you ſhall not pardon a corporation] you ſhall not reftore 
it!” the king may ſay to the corporation, you, after ſuch a length of time, ſhall 
not replevy ; your ſuſpenſion ſhall operate as a natural death if you do not come in 
withia the time; but where the king has never diſſolved the corporation by the 
operation of a final judgment, but its liberties remain ſeized guouſgue, then when- 
ever the king chuſes to remove that ſuſpenſion, the body renovates, and becomes as 
it was before. : ; a 

If your lordſhips decide, that ia a year there cannot be a replevin, you create a 
ſtatute of limitation, which is to operate to deſtroy that firſt corporation, and to 
ouſt it of all the liberties granted to it, and which were taken away by the informa- 
tion of fir Robert Sawyer, upon facts found to be falſe upon the face of the record; 
namely, for a ſuppoſed uſurpation of charters which are found to have exiſted, and 
found to have exiſted at the very moment fir Robert Sawyer, by his information, 
was denving their exiſtence. es TS : 

Laſtly, but certainly not leaſtly, though there has been no diſſolution, and though 
james II. has, by a power reſerved in himſelf, diſſolved that very corporation which 
he had erected upon the ruins of the former (whether legally or illegally, it marke 
his intention) ard when he then renovates and reſtores that original corporation 
which had been beat down by the information of fir Robert Sawyer; it will not 
be contended, that there can be no writ of reſtitution, and that the king cannot 
reſtore at any length of time. Though the corporation (e converſo} could not ſeek: 
to be reſtored, the king may pardon at any diſtance of time; though a man cannot 
claim an indemnity at any diſtance of time (a perſon can only redeem himſelf by 
coming within certain conditions of poſitive law, or that the reaſon and analogy of 
law has eſtabliſhed ;) yet I'never heard that the king's pardon had a limitation upon 
it, that his benevolence is ſtopped, if the object of it be {till in exiſtence. 

The rejoinder moſt unqueſtionably ſhews the ſenſe of thoſe able lawyers who are. 
to contend this matter upon the other ſide ; if they had conſidered this ſuſpending 
judgment, for that length of time, to have ſhut out the poſhbility of renovation, 

"Why did they. not demur upon the ſecond replication, as I contend they ſhould have 

demurred upon the firlt? why do they with ſo much anxiety go before a jury to 
prove the exiſtence of this ridiculous piece of parchment, called a final judgment, 
which is nothing more than killing a dead man, if for want of replevin upon the 
gucnſque judgment, the corporation was dead before? 7 | 

Yet with all their anxiety, diligence, and ability, upon the trial, they did not 
firſt demur, but took iflue upon the exiſtence of a final judgment. They do not 
contend, that it was diſſolved before by the guouſgue judgment, or that the pardoning 
charter could not ſet it up again; but they ſay, By the final judgment there was 
an end to the exiſtence of this corporation.” And when the jury find that fact 
againſt them, they then ſay, We muſt even do without it; we conceived it the 
ſine qua non in the buſineſs ; but now we cannot get it, we mult apply to the court, 
that the peſlea may be delivered to the defendant, notwithſtanding the finding of. 
both ifſues againſt us, and mult ſay, the pardoning and reſtoring charter of James 
II. can have no operation.” 5 8 

It is impoſſible to argue this point without ſaying, in ſo many plain words, that 
ſaſpenſion and difolution are the ſame; that the exiſtence and non- exiſtence of a body 
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are the ſame ; that while a body remains not- abſolutely excluded from its liberties, 
but having a power to redeem them, there is a new ſtatute of limitation impoſed 
upon the crown, that it ſhall not even grant redemption. 1 apprehend a more 
ſolemn, a more important queſtion, never came before this or any other court ; 
I only ſay it is leſs important, becauſe in the happy days in which we live we have 
leſs occaſion to believe that the crown will abute any of its authorities; but they 
are dangerous powers. The king grants them as the truſtee for the public, and for 
the public benefit; when they are granted he is to ſee by the interpoſition of his 
judges that they are duly executed, but he cannot grant them away again becauſe 
they are not executed perhaps according to his pleaſure, although they are executed 
for the ſubje&'s benefit. : | 
| There is upon this record not only no finding of an execution upon the judg- 
ment guouſgue, but even if it were to be taken to be in itſelf ſuch without any 
particular execution, there is no award of a 4 fal judgment to give it complete 
operation. | | 

With reſpect to all the firſt part of my argument, which denies the poſſibility of 
a forfeiture in this mode before appearance, I admit upen all theſe ſubjects your 
lordſhips will hear a good deal of argument on the other fide; they are large and 
deep queſtions, and I do not mean to aſſume to myelf any particular illumination 
about them, ſo as to ſuppoſe I have made any great way with the court. 

But where I put my hand upon this record is, the want of that final judgment 
from which ſo much was argued, and which from the iſſue joined upon it, was 
undoubtedly the ſole dependance upon which that cauſe was tried. . 

1 have had very little time, and but for the aſſiſtance of my learned friend Mr. 
Topping, who fits behind me, and who was ſo good. as to inftruft me how to pro- 
ceed in this buſineſs, I ſhould not have been able to have troubled your lordſhips 
at all with an argument upon the ſubject. 

Mr. Juſtice Buller. Have you looked whether ſuth a reſervation as this can be 
ſupported in point of law ? | | 

Mr. Erſkine. It is a reſervation that never exiſted before in the hiſtory of the 
country. | 

Mr. Juſtice Buller. There is nothing ſaid about it in any book, I ſuppoſe ? 

Mr. Erftine. Not that I find. | 

Mr. Juſtice Buller. Suppoſe the king granted an eſtate to a man and his heirs, 
in fee imple, with a contradictory proviſion ? 

Mr. Eine. Suppoſe the king granted to me and my heirs, with a proviſo that 
if I ſhall offend him he takes the eftate back; then J ſay the grant is void. 

Mr. Juſtice Buller. I want to ſce if there is any authority to ſay whether ſuch 

a reſervation be legal; if it be, then the grant is good for the whole. 
1 ſhould be glad if the gentlemen who follow you will conſider on both ſides 
the pleadings. They are (as you ſtate) very different from what they were upon the 
laſt occaſion, and I entertain ſome doubts whether the counſel have not taken greater 
| liberties with the facts than they are warranted to do, becauſe they have ſtated the 
charter very differently from what it is; and I dont think it right to garble a 
charter, and ſtate it contrary upon the record to what it is. They have ſtated, in 
ſetting out this power of amotion, that other perſons were to be choſen in ſuch 
manner as by the ſaid letters patent were before directed. I wiſh to have it con- 
ſidered whether that replication can be ſupported at all, for they have not ſtated in 
what manner other perſons are to be elected. It goes on to ſay, “That in conſe- 
« quence of the order of amoval, the power in the letters patent mentioned as to the 
* election of aldermen cealcd ;” that is the concluſion of it. Now I want to know 
how that can be, when there is an expreſs proviſion that others ſhall be elected? 

It ſays, the charter provides that others ſhall be elected in the manner therein 
mentioned, but they have not ſtated heww ; if the court ſee that the charter has pro- 
_ vided that others ſhall be elected, how, upon this replication, can they ſay that the 


corporation ceaſed ? or that the power of clecting aldermen ceaſed? at the time = 
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order of amoval was made, unleſs the court ſee upon that record what are the 
powers of election, and that ſuch power is gone? I do not know how we can pro- 
nounce that. | | | | | 

Now there is a caſe which would certainly be conſiſtent with all that is ſtated 
upon this replication. Suppoſe it happened that by this charter (about which we 
are left in the dark) the king had ſaid upon removing any of the aldermen and 
common- council, that others ſhall be elected by the mayor and freemen, and that the 
aldermen ſo elected ſhall have the ſame rights and privileges as the aldermen ap- 
pointed under this charter. Now all hat is confiſtent with what is ſtated upon 
the firſt replication, and if that be true, ſo far from the power of electing aldermen 
under it ceaſing, it would continue to this day, and muſt be exerciſed according to 
the clauſe contained in the plea. You rely upon the ſecond replication, and per- 
haps you ſhew your judgment in doing that. | 

I throw out theſe obervations that the gentlemen in particular who draw plead- 
ings, may attend to them on both ſides. : | | 


The firſt replication does not ſtate what the power of the crown was, it only 


ſtates that James IT. according to the power in him reſerved in the late charter, 


removed the mayor, aldermen, ſheriffs, common-council-men, and other officers. 
Now what that power was, or by what charter it was given, is not ſtated at all in 
that replication ; and it it was a power reſerved in a former charter, I ſhould be 
glad to have it conſidered, whether ſuch a power could give the crown a right to 
remove any of the corporators who are created under a ſubſequent charter without 
ſuch power of revocation, for if it could not, the court is left much in the dark 
by this replication, what power was reſerved in the king, and by what charter, 
I ſhould be glad to hear it argued by the gentlemen upon theſe two rules. 

Firſt, each muſt be conſtrued by itſelf ; and that you cannot crave in aid, matter 
contained in either of them to make the other good or bad. | 

Secondly, whether, if the replication is in any reſpe& ſubſtantially bad, the 
whole muſt not be rejected, and the court be bound to give judgment as if ſuch 
replication never exiſted. a 1 81882 | 
Mr. Erſtine. I rely upon the firſt replication being a perfectly good replication, 
it is conſiſtent with the facts as found by the jury, and therefore the defendant can 


haue no title againſt the crown under the charter of Charles II. becauſe I rely 
upon this, that whether Charles II. ever did reſerve any power at all of amotion in 


granting the ſecond corporation, or whether he ever did in fact remove them, they 
80 up to the ſame ſource, and ſay, that the charter of Charles II. never had a legal 
exiſtence, inaſmuch as at the time the king made that charter the old corporation 
was not diffolved : therefore your lordſhip obſerves upon the iſſue of aon concefit, 
that it ſhould have been found for us. Ne 
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Your lordſbips will pleaſe to favenr me on the ſame fe. 
8 8 — matter of . Sib and 1 fore by the two learned 
gentlemen who have gone before me, that very little is left for me to ſay upon 
the ſubject. | . N { 3 
Your lordſhip has thrown out ſomething with reſpect to the pleadings which 1 
was not perfectly aware of before. 2 
Mr. Juſtice Buller. I fancy this replication coſt you a great deal of time; there 
has been a great deal of pains taken with it. 
Mr. Wood. My learned friend Mr. Topping aſſiſted me in it; he locked into all 


the charters, and is much more converſant in the caſe than I am. | 


I cannot help ſaying, that I think that this attempt to revive this dormant charter 


of 37 Charles II. is extremely alarming, not merely to the corporation of Cheſter, 


but to a great many other corporations in this kingdom, 
| p | It 
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It is an attempt to revive a charter which was certainly granted in the worfl and 
and moſt arbitrary times, and for the purpoſe of ſubverting the antient conſtitution 
of Cheſter, which had been enjoyed from the reign of Henry VII. till the year 
1684 ; and as it was reſtored to them four years afterwards, in the reign of James 
II. and under which reitoration they hold their liberty. The rights of many other 


corporations in the kingdom ſtand precitely upon the ſame foundation, I ſee one cor- 


poration has taken the alarm, and that is the city of York, who ſtand upon the 
lame footing as the city of Cheſter ;- for in that caſe there was a judgment in quo 
warranto ; there was one of theſe interloping charters of Charles II. and after that 
a reſtoring charter of James II. under which reſtoring charter, they have to this 
day held their liberties. But if it can be contended, that the charter which was 
granted in 37 Charles II. is ſtill in force, it will totally ſubvert the conſtitution of 
that city, and there are many others that ſtand preciſely in the ſame ſituation. 

I think your lordſhips, even upon that ſtate of the caſe, would require exceeding 
ſtrong reaſous before you would adopt the conſtruction which has been attempted 
to be ſet up by the gentlemen on the other fide; for your lordſhips will ſee that it 
muſt be attended with very alarming conſequences. 

Mr. Juſtice Gee. It is not a fair thing to tell the ſecret about the city of Vork. 

Mr. Pood. I mention that becauſe it ſtands upon the ſame footing. There were 
judgments of quo warranto againſt many other corporations at that time; againſt 
Vork, Thackſted, St. Ives, Poole, Calne, Launceſton, another againſt Malmſbury, 
and, I fancy, many more. | 

The firſt thing 1 ſhall ſubmit to your lordſhips, is upon that replication which 
ſtates the power of amotion in the crown, and alſo an order tor the removal of the 
aldermen who were elected under that charter. , 

That replication ſtates the clauſe in the charter upon which the defendant Amery 
reits his title, and which clauſe is to this effect; “that the king ſhall have full 
« power and authority, at the free will and pleaſure of the king, his heirs and ſuc- 
« ceflors, the mayor, recorder, common-clerk, or any one or more of the alder- 
«© men, common-council-men, ſheriffs, coroners, juſtices of the peace, of the ſaid 
« city, for the time being, by an order of the ſaid king, or his ſucceſſors, in privy- 
« council made, and under the ſeal of the ſaid privy-council to them declared, to 
« amove any one or more of them; and that then they ſhall be amoved from their 
« reſpective offices.” | 

It has been thrown out, that it ſhould have ſtated in what manner the mayor, 
recorder, and all the officers, ought to have been elected. Now I apprehend that 


does appear by cheir plea, for they have there ſtated this charter of the 37th of 


Charles II. and how all the corporate officers are to be elected. They have ſtated 
in what way the mayor is to be elected, the recorder, the common- council, and, in 


ort, all the officers of the corporation are mentioned, and the mode of election 


is mentioned in the plea; therefore it would have been an idle and unneceſſary re- 
petition ia the replication to have ſtated that over again. 
We were aware that it would be neceflary either that it ſhould be ſtated par- 
ticularly in the replication, or at leaſt that it ſhould appear upon the whole af the 
record, and for that reaſon it was that we wiſhed originally to have had oyer of the 
charter, and to have ſet it out exactly; however there we failed; but we were 
ſatisfied that upon the plea the election of all theſe different officers appeared; that 
the clauſe upon which this replication is founded, has reference to the mayor, re- 
corder, &c. and that therefore it was not neceſſary to make any farther allegation, 
becauſe the court ſee in what manner theſe officers are appointed by that charter. 
Atter they g re ſo ſtated to be appointed by the charter, then is introduced this 
clauſe, which Mews in what way they are to be amoved, and therefore I apprehend 
that is a ſufficient anſwer to what has been thrown out, namely, that it does not 


appear upon the record in what manner thoſe officers were to be appointed, becauſe 
b PP , 


this replication refers to the plea, which ſtates the mode in which they are to be 
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It is contended, that this clauſe never meant to give the king a power to remove 
all the officers of the corporation. | 
I apprehend it was inſerted intirely for the purpoſe of giving the king a power 
of putting an end to that corporation, which at that time he was arbitrarily uſurp- 
ing to make, The king, when he had an intention to ſeize the liberties of different 
corporations in the kingdom, becauſe they were not favourable to his wiſhes, had a 
plan of getcing the governing parts of the corporations into his own hands, and 
the mode of doing it was to obtain ſurrenders where he poſhbly could, and where 
he was not able to obtain ſurrenders, then to file informations in the name of the 
attorney-general.. He thought it would not do without ſome local government in 
the places, and therefore he meant to inſtitute, as a temporary expedient, a local 
government of perſons favourable to his wiſhes and his views, but he never meant 
that thoſe ſhould be perpetually rivetted upon the corporations; he meant, if things 
ſhould take a more favourable turn, to reſtore them to their antient rights and liber- 
ties, and for that purpoſe this clauſe is inſerted, that the king might have a power, 
when times were better, and when tumults ſubſided, which were then growing 
faſt, by this reſervation to put an end to the muſhroom charters he was then making, 
and to reſtore the corporations to their former ſtate. I apprehend, that if we are 
to give it a contrary conſtruction, we are acting directly contrary to the rules which 
have ever been laid down with reſpect to the conſtruction of the king's grants; for 
it is laid down in 5 Rep. 56; in Knight's caſe, the grants of the king are favourably 
interpreted, ſo as no prejudice ſhall ariſe to the king by conſtruction or implica- 
tion of his grant, any more than he truly intended by it. 

This, certainly, was the conſtruction put upon it in the ſubſequent reign ; be- 
cauſe your lordſhips find, that previous to granting the reſtoring charters, James 
II. by the advice of his privy-council, in purſuance of the powers reſerved in the 
late patents and charters, removes all the mayors, ſheriffs, and other officers ; and 
thus this reſerved power was made ule of for a beneficial purpoſe, namely, for re- 
{toring the antient liberties of the corporations, which had been arbitrarily uſurped 
and taken from them in the late reign ; and I would give em credit for under- 
ſtanding the true ſenſe of the charter; they were better acquainted with the policy 
of the times than we are at this day. | | 

I hardly think, at this day, your lordſhips would wiſh to adopt a contrary con- 
ſtruction, and to ſay, that James the IId. and his council, when they reſtored the 
rights of the antient corporations, did not know what they were about, that they 
did not underſtand the clauſe in the charter granted but four years before. I hardly 
think your lordſhips would adopt that kind of conſtruction, which would unhinge 
all the reſtoring charters; and it is fair, when we are talking upon the ſerie of in- 
ſtruments, to argue from what people have done upon them about the time when 
thoſe inſtruments were made; we muſt ſuppoſe they underſtood them full as well 
as we do; they underſtood them, as being mere temporary expedients, and there- 
fore they exerciſed the power reſerved under them, and removed all the newly 
created officers. King James's privy-council, I ſuppoſe, was not compoſed of 
ignorant men, they were men of abilities no doubt, well yy change with the times, 
and well acquainted with the language they uſed in the different charters. 

Now let us conſider a little the words of this charter: the reſervation is, that 
the king ſhall have it in his power to remove the mayor, the recorder, the common- 
elerk, or any one or more of the aldermen. Now what limitation is there to the 
word more? how many does it mean? It is ſaid to mean ſomething ſhort of all; 
<p; bad he any power to remove all but one alderman ? I think? according to 

ny ſenſe That can be put upon it, if he had not a power to remove all, he had at 
leaſt a power to remove all except one. If he removed all but one alderman, and 
all but one common-council-man, the power of electing aldermen at that time 
muſt ceaſe of courſe, becauſe the aldermen are to be elected out of the common- 
council, by the majority of the aldermen, and the majority of the common- council; 


in that caſe, they could not continue themſelves ; and it would be jult the ſame as 
| | FP 2 where 
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where a corporation is diſſolved by the death of all the natural members. If all 
the perſons who compoſe the corporation die, there is an end of the corporation; 
ſo here, where they are all removed except one alderman, and one common- 
council- man, there can be no farther election: now it the power of election ceaſed, 
how is it poſſible that the election of Mr. Amery can ſtand good? It was not 
neceſſary that there ſhould be any actual proceſs to amove them, that was expreſsly 
provided for. If there be a judgment of ouſter againſt a man, there muſt be a writ 
perhaps to carry that judgment into execution; but this not being by judicial pro- 
ceeding, but in conſequence of that reſervation, the inſtant the order of council is 
made, and fignified to the perſons removed, there is an end of their corporate 
character; for the reſervation is, that they ſhall “ In deed and in fact, and with. 
% out any farther proceſs, actually, and to all intents and purpoſes whatever, be 
removed from their offices ;” to there was nothing further requiſite to complete 
the removal of theſe officers, than the order in council made, and the ſignification 
of it to them, which has been found upon this record. 5 
If J am right in that conſtruction, that would make an end to Mr. Amery's title 
upon this record. If all the aldermen were removed, the mayor and the freemen 
could not elect. It ſeemed to me, from an obſervation made by one of your lord- 
ſhips, as if you thought the mayor and freemen might elect, although the alder- 
men were removed that is not the power - for the election under this charter is, 
that if it ſhould happen that any of the aldermen died, or ſhould be removed from 
that office, then the mayor, aldermen, and common-council, or the greater part 
of them, ſhall aſſemble together in the common-hall, and ſhall elect one or more 
of the common-council of the city aforeſaid, &c.— The mayor and freemen have 
not the right of ele&tion veſted in them by virtue of this charter, but it is veſted 
in the mayor, aldermen, and common-council. 
Another ground which has been ſtarted, is, that this is a reſervation which is 
void in itfeit, that the reſt of the grant is to remain, and that this is to be con- 
ſidered as a void clauſe in it. I muſt own J have not been able to meet with any 
caſe upon the ſubject, and it does not ſtrike me as if it was void upon any principles 
of the conſtitution. i | 
I have not found it any where laid down, that the king could not grant a cor- 
poration to exiſt during his pleaſure. Suppoſing the king had granted a corporation, 
and had given it exiſtence only during his pleaſure, 1 do not know that it would 
have been a bad grant, at leaſt, I am fure, if your lordſhips conſider it as a void 
grant, it would equally anſwer my purpoſe. N 4 
Vour Jordſhips will ſcarcely give it a conſtruction or operation, as if the charter 
was to exiſt in perpetuity, and the refervation to be void. Suppoſing the king has 
reſerved to himſelf this power of removing at his pleaſure ; it does not appear to me 
as if that power was void—the king having placed the loeal government of the city 
in the hands of particular perſons. What is there contrary to law in his reſerving to 
| Himſelf the power of removing thoſe particular perſons ? Let us argue, by analogy, 
to other caſes :—-the king has a right by his prerogative, to remove at his pleaſure, 
the higheſt judicial officer in the country, to the lord high chancellor ; he might, 
till the revolution, remove the judges at his pleaſure; and he may now remove the 
Juſtices of peace at his pleaſure. What is there then ſo ſacred in the character of 
an alderman, that he cannot be removed at the pleaſure of the crown? Why 
might he not reſerve to himſelf a power of diſplacing thoſe perſons he was veſting. 
with the government of the place? I believe there is no authority in law to be 
found which ſays he has not that power; but I apprehend, that if that clauſe was 
void, the whole of the charter would be void alto, becauſe the king would cer- 
tainly be deceived in his grant; and I believe no principle is more clear, than that 
where the king is deceived in his grant, the whole of that grant is abſolutely void. 
It is laid down as a general poſition, 2 Rol. abr. 164, 2 inft. 533, and 1ſt rcp. 
43 6. 5 rep. 55 b. and though where to a grant by one ſubject to another, a con- 
dition is annexed, which is either impoſſible or illegal, the condition only is void; 
| | yet, 
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yet, in caſe of ſuch a grant by the king, the whole grant is void, 2 Aud. 156, and 
2 Freem. 17. | | | 

If that be the caſe, that would likewiſe make an end of the title of Mr. Amery, 
becauſe, by the inſerting of this illegal condition, or illegal reſervation (if it is an 
illegal reſervation) the whole of the grant is void: it is impoſſible to ſever the grant, 
and to ſay one part ſhall operate and another not; that would be directly contrary 
to the intention of all the partics, both of the grantor and grantees. 

I will now proceed to trouble your lordſhips with a very few obſervations upon 
the other replication ; and the queſtion will be, whether the acceptance of the 
charter of Charles IL. was a valid acceptance, there being another legal exiſting 
corporation; and I will ſuppoſe, that it might be ſuſpended by the judgment guouſgue. 

It has been very properly argued by the two learned gentlemen who have gong 
before me, that as it does not appear that the judgment has been carried into. exe+ 
cution by any actual ſeizure, it does not follow that their functions were even ſuſ- 
pended ; but J will conſider it as if their functions were ſuſpended, for the ſake of 
argument; and even in that caſe, I ſubmit, that the charter of 37th Charles II. is 
is abſolutely void, or at leaſt it became ſo when the reſtoring charter of James II. 
was granted. . 1 | | 

Now it ſeems, I think, to be pretty clear, that the king, after he had once 
granted the local government of the place to a corporation,. could not afterwards, 
whilſt that corporation ſubſiſted, make a new grant. It is too ridiculous a thing 
almoſt to be ſtated, becauſe it would be attended with a manifeſt abſurdity ; for if 
he could make one new grant, he could make twenty; ſo the local government of 
of the place might be in the hands of twenty mayors, ſheriffs, or different officers. 
It is too abſurd to contend, that while there is a legal exiſting corporation, he could 
grant the ſame power to another corporation : the king cannot grant that over again 
which is veſted in another. I think there is no neceſſity to quote any caſe upon, 
that ſubject; the principle is ſo plain, that it cannot be diſputed. | 

Then will it be contended, that the old corporation was diſſolved by the judg- 
ment guouſque ? Why the very nature of the judgment ſhews it cannot, becauſe, 
if it had the effect of diſſolving the corporation, how could the corporation ever 
apppear to replevy their liberty? It would be nonſenſe to ſay the corporation was 
diſſolved - and diflolved for what? for the purpoſe of compelling a non-entity to 
appear; and therefore, from the very nature of the judgment, it requires no ar- 
gument to convince the court, that the corporation was not diſſolved by the judg- 
ment guoufſgue, for if they were, they could not come in to replevy their liberties. 

Suppoſing the corporation was not diſſolved, but ſuſpended ; what power had 
the crown then during this ſuſpenſion ? had it a power, whilſt the gold corpora- 
tion was exiſting, and whilſt there was a poſhbility of the old corporation coming 
in and replevying their liberties, to grant a new corporation in perpetuity ? could 
it make a new corporation, and grant to them in fee or in perpetuity all the liber- 
ties of the old corporation ? ' At moſt, all the power that the crown could get by 
that judgment guouſgue, would be a power qguouſque ; the power could not go beyond 
the judgment, he could only have a power during that ſuſpenſion, to appoint or 
ſubſtitute another local government. It could only be during that ſuſpenſion ; 
then, if the king has granted in fee, he has done what by law he could not do; 
and therefore, in that caſe, the grant is abſolutely void, becauſe the king, having 
merely a power to ſubſtitute a government during the ſuſpenſion of the old eor- 
poration, when he took upon himſelf to grant that in perpetuity, did a thing that 
he had no right to do, a thing contrary to law ; he was deceived, and therefore that 
grant was abſolutely void. Therefore the king very properly made this reſervation 3 
„Knowing that I have no power to appoint another corporation, hut only during 
the ſuſpenſion of the old one, I will grant it only during my pleaſure.” There is 
no way of making that grant good, but by conſidering it merely as a grant during 
pleaſure ; for if it is to be conſidered as a grant abſolutely in fee, when the king had only 
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But in another point of view, the reſtoring charter, I apprehend, muſt neceſſarily 
put an end to it, becauſe I conſider the reſtoring charter as equivalent to a judg- 
ment of reſtitution. Suppoſing, during the ſuſpenſion under the judgment guou/pue, 
the king had granted a charter, and afterwards there had been a judgment of 
reſtitution of thoſe liberties ; would it have been contended then, that the old 
corporation was not reſtored to its liberties ? would it have been contended, that the 
king, by having granted that intermediate charter, had prevented the judgment of 
- reſtitution, and that the judgment of reſtitution could have no effect? I think not. 
I apprehend, that immediately upon the judgment of reſtitution they would have 
been in of their antient rights, and of courle any intermediate charter would have 
been abſolutely done away: the charter of king James is juſt the ſame thing, the 
king having a power by law, to grant until they ſhall be reſtored, and having in 
fact exerciſed that power, grants a charter, by which he abſolutely refores the 
antient body to all their rights; and by way of making it as full as poſſibly he can, 
he not only reſtores, but re-zncorporates them; and therefore in any ſenſe the charter 
of Charles II. muſt be done away. If the acceptance of the charter of Charles 
deſtroyed the antient corporation exiſting before that charter, by what magic is it 
that the reſtoring charter of James II. to the ſame body, does not afterwards 
deftroy the charter of Charles ? 5 | 

One objection is, chat the ſecond replication does not ſtate what the power was 
that had been reſerved to him. Whether any power was reſerved or not under the 
charter of Charles II. I apprehend it would be totally immaterial with reſpect to 
this replication, becauſe I will ſuppole for a moment, that the charter of Charles 
had been abſolutely granted in perpetuity, and that there had been no power re- 
ſerved in the crown to amove the officers, but it had been in as full terms as the 
antecedent charter of Henry VII. then, I ſay, ſtill this reſtoring charter of James 
muſt neceſſarily have done away the charter of Charles, becauſe it is granted to 
the ſame body; therefore, whether it was granted in virtue of any power that had 
been antiently reſerved, or not, being a grant to the ſane body, and being accepted 
by the ſame body, that charter of Charles muſt be totally done away, becauſe it is 
inconſiſtent with the charter of Charles with reſpect to the mode of election. 
Therefore having accepted a charter which reſtores them to their antient rights, 
and grants them all their antient rights, it is juſt the ſame as if the charter of 
Henry VII. had been inſerted in the charter of James, which being accepted, the 
charter of Charles muſt be deſtroyed. | 

Therefore I apprehend that would be an anſwer with reſpect to the replication, 

without ſtating what power James had. Whether a power or not, is immaterial ; he 
= granted a charter, they have accepted it, and therefore that annuls the charter of 
harles, | 
I believe that in this caſe it will not be very material, whether we are to con- 
fider the replications as diſtinct, or as taking the whole together; becauſe I ap- 
prehend that we have no occaſion, in ſupport of one replication, to borrow any aid 
from the others; but if that were neceſſary, your lordſhips cannot ſhut your eyes to 
any part of this record which is found by the jury; for the crown has a right to 
ſtate upon this record as many matters as it pleaſes, and if any of thoſe matters 
ſeparately, or altogether, make a caſe upon which the court can pronounce a judg- 
ment of ouſter, I apprehend they are bound to do it. Perhaps it might be different 
with reſpect to pleas pleaded by permiſhon of the court, but I apprehend here they 
muſt be all taken together. | ES 
Theſe two replications are perfe&ly conſiſtent, and may be taken together; for it 
1s found, that the king reſerved this power, and that he amoved the officers by vir- 
tue of that power reſerved in the charter of Charles; that conſtitutes the firſt 
replication : then it goes on farther to itate, that he reſtored the corporation to 
their antient rights. It is all one eontinued, connected tranſaction; after having 
deſtroyed by the exerciſe of that reſervation the corporation created by the charter 
of Charles, then he feſtores the old corporation by the charter of James: but I 
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apprehend it is not neceſſary to call in any aid from one replication to ſupport the 
other. If I am right, in the firſt place, that the king had a power to make this 
reſervation, (which I apprehend he had) then it is clear that he has exerciſed it ; 
and that conſtitutes one diſtinct replication. | | | 

But even ſuppoſing he has not exerciſed it properly, if it is a void reſervation, 
the whole of the grant would be void; that ſtill comes in upon the ſecond repli- 
cation. | | 

The next replication is upon this ground; even ſuppoſing the power of reſerva- 
tion to have been abſolutely void, and ſuppoſing the charter of Charles to have 
erected a corporation in perpetuity, yet the grant and acceptance of a new charter 
ſubſequent to it, did virtually, did neceſſarily, deſtroy the charter of Charles, and 
therefore, upon either of theſe grounds, or I truſt altogether, your lordſhips will be 
of opinion, that the crown is intitled to your judgment. Ss 

Mr. Erſtine. I underſtand we have got three inſtances of writs of ſeizure, they 
are Langhour, Thackſted, and St, Ives. 

Mr. Juſtice Gre. Have you copies of the writs ? 

Mr. Szow. Yes; but not in court. | 

Mr. Mood. The power of amotion in the charter of Vork, is in the ſame words 
as it is in Cheſter, | . F 
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Riſe with ſome pain, after the very elaborate diſcuſſion which has been given to 
this caſe by the learned ſerjeant, Mr. Erſkine, and Mr. Wood, and the time 
the court has employed in hearing the arguments upon it, to ſtate what has occurred 
to me upon the queſtion ; and I feel it my duty, in a queſtion of ſuch importance, 
to ſubmit to the court ſuch ideas as have ſuggeſted themſelves, though I cannot 
fatter myſelf they will have much weight. | i | 
I ſhalt avoid, as much as I can, repeating either the propoſitions, or the autho- 
rities that have occurred to my learned friends. I feel a difficulty upon one ground, 
which is, to give an anſwer to the ſuggeſtions juſt now made by a learned judge, 
from the bench ; they are of a nature with which I am not, nor can I be ſuppoſed 
to be, thoroughly converſant, not having been a ſpecial pleader. I do not preſume 
to ſay what weight the anſwers that occur to me now, to the objections, ſhould 
have, but they appear to me in ſubſtance to be deciſive. 
The firſt objection the learned judge ſtated is, whether the manner in. which other 
perſons ſhould be elected into the places of thoſe amoved, ſufficiently appears upon 
the record, ſo as to ſupport the concluſion we wiſh to draw ; namely, that the 
power of electing aldermen ceaſed. : Bf 
It ſeems to me, that the plaintiff having ſtated not only the manner of eleQion, 
under the original charter of incorporation, but in every caſe of death and removal 
(though not ſtating by what means that removal ſhall happen) it is ſufficient for us 
to lay, © admitting your right of election and exiſtence, as aldermen, there was a 
e power do amove; by which power you awere amoved ; and being amoved, ceaſed 
& to have the pc tber to . 
It was not for us to ſtate what proviſion there was in the charter that ſhould eure 
| this power of amotion ; it was for them in their rejoinder to ſtate that, as their 
ground of defence, and to have ftated, that although ſuch a power did exiſt, and 
that under that power, properly ſignified, they were amoved, yet that it was 
coupled with ſomething ; which ſomething gave them an exiſtence, and gave them a 
right to re. elect, under which re- election this defendant is entitled to claim. That 
15 (I ſubmit with great deference) an anſwer to the objection. If ſo, the queſtions 
upon this replication will be, 1 | | 
F irſt, What the conſtruction of the power of amotion is in terms, independent of 
the intention of the king ; for I think we are intitled to argue from the terms uſed 
by a charter, and the court is called upon, if there is not any particular or expreſs 
- | intention 
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Intention to the contrary, to be collected from the deed itſelf, to conſider thoſe terms 
as binding upon every body. I conceive the terms in which the power of amotion 

is given to the king are unlimited, except as the king ſhall chuſe, or in his diſcretion 
ſhall think fit; he may remove individually—he may remove al/. There does not 
appear any body to direct the exerciſe of that power, except the king who reſerves 

it; and when your lordſhips conſider what the conſequences are if he exerciſes the 

power in its full extent, there can be no abſurdity in conſtruing it to give the king 

the power of amovat of all the aldermen and common- council; for the unavoidable 

legal conſequences muſt be to veſt in the king the power of ſuſpending or reviving 

the capacity and function of the corporation. It does not appear that the king re- 
ſtored any of the aldermen fo amoved, or that any power, after this amotion, was 
given to any body now in exiſtence, by which the defendant could be elected. 

I will conſider the words of this clauſe, firſt, as giving a power of amotion in- 
dependent of any other part of the charter. The power of amotion is in theſe 
words, „ that the king ſhall have full power and authority, at the free will and 
« pleafure of the king, his heirs and ſucceſſors, the mayor, recorder, common-clerk, 
© or any one or more of the aldermen, common-council-men, ſheriffs, coroners, and 
“ juſtices of the peace, of the ſaid city, for the time being, by any order of the ſaid 
« king, his heirs or ſucceſſors, in privy-council made, and under the ſeal of the ſaid 
« privy-council, to them reſpectively ſignified, to amove; and declare them, or any 
« of them, to be amoved accordingly.” It begins with thoſe offices that are ſingle 
in their nature, that are exerciſed by individuals; mayor, recorder, common-clerk ; 
then comes the coupling word to thoſe offices which are exercited by more than 
one ; the aldermen, common-council-men, ſheriffs, coroners, and juſtices of the 
Now, in the grammatical conſtruction of that ſentence, is it poſſible to raiſe any 
diſtinction between any one of thoſe perſons, aldermen, common-coun-il-men, 
 ſheriffs, coroners, and juſtices of the peace, ſo as to diſtinguiſh the word more, and 
apply it in one caſe, in one ſenſe, and in the other caſe, in another ſenſe? It is 

rfectly immaterial how many aldermen there are, if there are more than one: it 
it has not been contended that the king has not the power of amoving the two ſheriffs. 
If he has a power, in the grammatical conſtruction, to remove the two ſheriffs, and 
the two coroners, the more or leſs does not make any difference; in the grammatical! 
conſtruction of this power, he may remove all of them, becauſe he may remove any 
one or more. When any particular number is ſpecified in extent, that ſpecification 
will confine the number; as when a ꝓerſon ſays to © one or two,” two is a ſpeciſied 
number, by which the perſon is bound, he cannot remove beyond that number ; 
but the word „ more,” is of an indefinite extent, and can be limited only by the 
quantity and extent of the ſubje to which it is applied. That I conceive to be 
the fair grammatical conſtruction of theſe words, where the intention does not 
appear to the contrary. | 

After having recited the power of amoving the mayor, recorder, common-clerk, 
or any one or more, &c. then it is ſtated, that he may amove and declare them, or 
any of them, to be amoved acoordingly : them means, if he chuſes, all ; any of 
them, means any of that quantity which he has reſerved a power to amove. 'There 
ſeems to me to be a complete power given to the king, according to the fair con- 
ſtruction of thoſe words, to remove them or any of them. 

Some hints ſeemed to be given, when the learned ſerjeant ſpoke, of the manner 
m which this amotion was to be made, He ſtated, and I think truly, that it ap- 
peared to him the ſame thing, whether amoved by'a general or ſpecial order; that 
under one general order the crown had a right to amove. The only word of limi- 
tation is re/peciively fignified. The word applies only to the fgnificavit of the order; 
and it was to be reſpectively ſignified to thoſe perſons, that is, notice muſt be given 
them that the king has ſo amoved. That fag is found upon this record; that this 
order, containing the names of all thoſe perſons ſo amoyed, was reſpectively ſigni- 


aed to each of them; therefore no objection ſecms to me to ariſe from the mode 
ot 


F 
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of exerciſing the power reſerved by the king. If the words do, in fair grammatical 
conſtruction, give ſuch a power, it muſt be contended, on the other fide, that it 
was not king Charles's intention, after he had conducted himfelf in the manner he 
did, in this country, and at that period of time, to reſerve a power to cut down 
corporations at his will, or to new model them in what way he pleaſed. As if 
hiſtory had not ſatisfied ns that king Charles, and his fucceflor, confidered this as 
their principal object, and their beſt ſecurity, being conſcious that the government 
they wiſhed to eftabliſh could only be upheld by keeping the corporations within 
the royal beck, adminiſtered by their own inſtruments, with power, in cafe of 
wilful and poſitive diſobedience, to amove the legal corporators inſtantiy from the 
offices which they held. | 3 | | 
Therefore, there is no reaſon to ſuppoſe he did not intend to reſerve a power to 
2move the whole of them, if he pleaſed : but the gentlemen contend, under this 
proviſion, which ſtates, « that in caſe of amoval they ſhall be re- elected according 
« to the directions of the charter,” that it could not be his intention to amove them 


all. I do not ſcruple to admit, that the king might intend to exercife the power, 


by removing one, two, three, or more, as circumſtances might happen; and he 
might mean to leave the power of ſubſtituting others in their place in the hands of 
thoſe who had the power undet the charter: but even in this view of the provifion, 
when he has a power to remove any one ad libitum, an election by the corporation 
is a farce ; for upon the moment they had made an election, the king could amove 
that perſon ſo elected. How ridiculous, then, to fay, that this is not exerciſing a 
complete power over that corporation, and rendering every benefit precarious which 


| he ne could derive under its eſtabliſhment !* 


he had an intention of removing individuals, it was neceſſary he ſhould make 
fome provifion for their re- election: that provifion he leaves, in ſuch caſes, under 
the direction of the mayor and aldermen; and becauſe he does fo, the gentlemen 
argue, that the King has not a power to amove all, becauſe there would be no per- 
fons to exerciſe the elective power, in caſe of the amotion of all. I admit, that 
this provifion only extends to the caſe where ſome of the corporation remained for 
an election: But the power reſerved gives more; it gives to the king that which he 
chuſes to have the power of removing all: And as to this objection, What is 
< the conſequence if all are removed ?” The king knew he could reſtore them, and 

he alone, by his prerogative ; he knew he could grant a new charter. . 
Was it neceſſary for him to ſtate in this charter, that“ Whereas if I femove all 

« under this power, there will be no perſon who can exerciſe the right of electing, 
« and of courſe the corporation muſt be at an end; therefore, I declare, in ſuck 


4 cafe I will do ſo and ſo ?? No; he was not called upon to do that; he knew he 


might amove all: and it ſeems to me no anſwer at all to ſay, that becauſe this pro- 
viſion was limited to particular caſes, and did not extend to that to which the king 
intended it ſhould have no application, and to which, in the nature of the caſe, it 
could not apply ; therefore, that there ſhould not exiſt a power to produce an event, 
which could not be influenced by this provifion, or within its direction. | | 

There is no relation in the charter between the power of the king to remove, and 


the proviſion to reſtore, except as applicable to thoſe caſes, which it fully anſwers : 


therefore, in a caſe to which it has no application or relation, it would be abſurd to 
limit the king's power in his grant by ſuch a proviſion. Another fact is, that he 
has exerciſed this power; and ſurely the exerciſe is to be conſidered as à proof and 
explanation of the king's intention. When the king has within a very few (three 
or four) years after the grant of this charter actually exerciſed the power; when he 
has in fact removed all the perſons by the erereils of ſuch power reſerved to him 
in the charter, with the chancellor and other great and learned lawyers about him, 
who were able to adviſe him, that the extent to which he carried the exerciſe of 
this power was not juſtifiable by the terms of it: it is not be conceived that either 
the king or his adviſers thought differently of the terms or extent of the power. 
And it js a ſtrong argument that the king having reſerved a diſcretionary power, 
WO : Qq exerciſed 
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exerciſed that power by removing all: If he had intended not to extend the power 
to this caſe, how eaſy would it have been to explain and limit the power, either by a 
general proviſo; by ſaying, * So that the above power ſhall not affect the uſual 
„ mode of eleCtion ;” or, © ſo that there be always left a ſufficient number of 
1% electors according to the proviſion herein after made to ſupply vacancies ” or, 
in the caſe of aldermen and common-council-men, © but not ſo as to remove a// 
the aldermen and common-council-men at one and the ſame time ;” or, „ fo 

« that there ſhall be always exiſting a ſufficient number of aldermen and common- 
&« council-men to make an election.“ 5 | : 

If the intention of the king had been ſo qualified that the power ſhould not be 
extended to the length we contend for, his majeſty's then attorney-general would 
have been prudent and wiſe enough (he was learned enough certainly) to have in- 
ſerted ſuch qualification in the clauſe. We are now therefore arguing upon a clauſe 
before us, and a fact before us compared with that clauſe ; the words of that clauſe 
give the king that power, and the only argument againſt ſuch conſtruction is, by 
applying this proviſion to a caſe to which it has no reference. The argument goes 
no further than to raiſe a doubt by confounding the power with the proviſion, which 
are to this purpoſe, wholly without dependence or relation to each other: or it muſt 
proceed upon this objection; that as the proviſion extends to filling up vacancies 
ſhort of all, when he made proviſion for Ming up thoſe vacancies, he did not 
ſay in whom the power of reſtoring was veſted in caſe of a removal of all, or what 
would be the conſequence of ſuch a removal! I cannot conceive a reaſon wh 
the king ſhould ſtate ſuch conſequences, becauſe it is ſo obvious and well eſtabliſhed, 
that the power of reſtoring, in Took circumſtances, could only be in him as king. 
Whether the charter of Charles II. exiſts or not, is not material upon this replica- 
tion. The concluſion drawn by us upon this replication is this:“ That the ſaid 
% power in the ſaid laſt mentioned letters patent, as to the election of aldermen, 
% ceaſed and determined.” For if from the obſervations that have been made upon 
this power, the court ſhall be of opinion that the power could legally be exerciſed 
by the king to the extent it appears it has been exerciſed, it is clear that the power 
of electing aldermen under that charter ceaſed, according to the averment in our 
pleadings ; for the power of electing is as much affected and deſtroyed by the 
deſtruction of the power itſelf, and by the ſuſpenſion of it under certain circum- 
ſtances, as by the incapacitating thoſe perſons who alone could exerciſe the power. 
Then if all the aldermen and common-council- men were removed, as it is ſtated 
In this record, it muſt follow of courſe, that the corporation was without integral 
parts, without activity; and whether by deſtruction or ſuſpenſion of the power or 
of the perſons who were to exereiſe it, the power of electing aldermen did ceaſe, 
and was at an end. It was incumbent upon the defendant, if it has been reſtored 
or put into any other ſhape by the king, to have ſtated that upon the recoid: no 
fuch fact is ſtated, therefore we are to preſume that the power of election was 
totally annihilated and gone. 

Another obſervation occurs, ſuppoſing the conſtruction of this power to be, that 
he might amove the whole corporation ; whether the charter is void or no ? or what 
effect it would have upon the charter of Charles II? But it is the ſame thing whe- 
ther that charter of Charles II. is conſidered as void ad initio, or void by a fact 
which has happened. If it was void ab initio, Mr. Amery cannot ſupport his elec- 
tion ; for upon the court deciding that the letters patent were void, no legal or valid 
election could be had under them. It does appear to me to be eftabliſhed law, and 
J have not, I confeſs, been able to find a caſe to the contrary, that where the king 
is deceived in his grant, where he grants upon a conſideration contrary to law, that 
grant mult be illegal in toto, and void. It is clear, in addition to the authorities 
Mr. Wood mentioned, that if the king attempts to grant a new-faſhioned eſtate, his 
grant is void; and this is an anſwer to a caſe put by the learned judge, whether if 
the king had granted to a man and his heirs, and then had contradifted that grant 
totally, ſo as to make it null; or if he alters the tenure in a way the law does not 

| 7 | | recognize 
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recognize as being a new-faſhioned eſtate, the king cannot grant git. The word 
e/tate is not confined to land, it may and does apply cloſely to the idea of corpora- 
tions; and, as ſuch, is of the utmoſt importance in conſideration of the king's power 
over them. Corporations are a primary object in this conſtitution. The whole 
executive power of the country is veſted in corporations; and where the word late 
is there uſed and applied to the king, it does not mean that he cannot ,ary the law 
as to the land only; but he cannot alter that which the common law has eſtabliſhed _ 

as the right of the people. Therefore I ſay, and ſubmit with earneſtneſs to the court, 
that if the king attempts, in caſes of corporations, to create a new-faſhioned eſtate, 
which the law has never heard of ; that attempt, being illegal, cannot ſucceed ; but 
the whole grant is void. There is alſo another principle and reaſon for avoiding 
this charter—that as we are not to go out of this record for the king's motive or. 
obje&, and it is not to be preſumed that the king had any other intent than what is 
expreſſed in it; if a condition appears in that record which might operate upon the 
mind of the king, or induce him to create this corporation, or a conſideration for 
the charter ſtated in it, which muſt be taken to have an effect upon his intention; 
ſuch condition or conſideration being illegal and void, the whole grant is void. — 
Therefore I ſhall contend, that not only in the extended, but in the limited, con- 
ſtruction of this power reſerved by the king in this charter, there is an end of the 
charter : becauſe the king cannot reſerve a power in a charter, which the law does 
not give him ; he cannot delegate to the corporation a power of removing any indi- 
vidual without cauſe : if he cannot delegate it to a corporation, he cannot delegate 
it to his privy- council; for I conceive this act, by order of privy-council, is not, 
and cannot be reputed, an act of his prerogative. | | 

It is perfectly clear, fince Magna Charta, that it is impoſſible for the king to exer- 
cife any power in his own perſon, by his own letter, or to remove from any fran- 
chiſe in any other way than by the voice of his judges, and by due proceſs of law 
by which every ſubje& of this country is ſecured in his franchiſe, and in his rights, 
againſt any wild and novel power in the crown. 

Lord Coke, in his reading upon the ſtatute of Glouceſter [2 fl. 282. Magn. 
Chart. c. 29. 25 E. z. f. 5. c. 4. 28 E. 3. c. 3. 42 E. z. c. 3.] ſays, © Here is 
« an antient maxim in the law implied, that no man ought to anſwer for his free- 
hold, or franchiſe, or other thing, without original writ. Therefore, very early 
it was taken, that the king cannot, without writ, proceed againſt any franchiſe. 
« And it appears [ E. 1. coram Rege Rot. 17. Suſſex) that William de Pembrugge, 
« „ for ſerving a proceſs without writ, was committed to gaol; and 
to ſpeak in the general, it is clear that the king cannot, by his prerogative, remove 
or affect the franchiſe of any man or corporation in this country. The king mutt 
« exerciſe his prerogative according to law, as laid down in Norris and Stap's caſe, 
« in Hob. 211. If the king, in his letters patent of incorporation, does make ordi-. 
<« nances himſelf, they alſo muſt be ſubject io the ſame rule of law. [49 E. 3. 4. 
*« 49.] The king cannot alter, by his prerogative, the courſe of deſcent of lands.” 
In Oaven, go, It is faid, that he cannot alter eſtates in general; and lord Coke, in 
2 Inft. 282, ſays, A deſcent of franchiſes puts the king to his writ of quo war- 
“ ranto: and note, the king's quo warranto is in the nature of the king's writ of 
« right for liberties and franchifes.” Then let us fee whether any other argument 
can be adduced, except that he has reſerved this by his charter ; and perhaps it is 
to be argued, that the grantees have conſented, and that the grantees muſt therefore 
be bound by ſuch conſent, and muſt ſubmit. - Mr. Wood has ſuppoſed the king 
could grant a corporation at will; perhaps he might, but in the terms of it, it mutt 
be a corporation at will. In all the caſes where the liberties were ſeized, there 
were perſons appointed to manage the liberties and franchiſes of corporations, but 
expreſsly during the pleaſure and will of the king; as caffoges, or guardians of the 
liberties : but the king cannot grant a corporation in perpetual ſucceſſion, and re- 
ſerve a power of removing, at his will, individuals of that corporation, who, by 
the conſtruction of the common law, and the caſes that had been applied to that 

| queſtion, 
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queſtion, [Fenkins 270, 1 Inst. 250} have franchiſes, and a legal, exiſting, perma- 


nent title in the corporation. It is the cleareſt principle in law, that a charter can- 
not alter the common law; and why ? what is the charter ? It is only the medium 
by which the king exerciſes his prerogative : it is the medium through which he 
declares his intention, by which he communicates that power to a ſubject; the 
charter does not create the right in him; it is only a declaration and communication 
of the right he had before veſted in himſelf by the common law : therefore, if he 
has this prerogative at common law, of amoving at his pleaſure, he cannot relerve 
that power to himſelf in any other form, than in the way the law gives it him. 

In Bro. tit. patent 100 [G. H. 7. 4.] the king cannot make a felony by ſtatute, 
inquirable at the leet, by his grant, nor grant a leet to be of other nature than at 
common law. The king cannot alter the law by his grant, and yet he may grant 
a cognizance of pleas, but not to alter the nature of the pleas, nor the nature of 
the court: though he can grant corporations; though he can delegate his power to 
particular people to exerciſe this government, he cannot delegate it in any other 
way than the common law enables him to do ; he cannot alter the faſhion or the 
nature of the rights of perſons veſted in them, as corporations. 5 

That there is a right veſted appears clearly from the nature of ſuch incorporations 
as theſe ; they are diſtinguiſhed by fir Robert Sawyer, in his argument, and in a 
variety of caſes, as created either for general or for ſpecial purpoſes. This is one for 
general purpoſe ; for government of the city; for the adminiſtration of juſtice in it ; and 
it does give the fulleſt power that the king, by a charter, can give to a corporation. 
From the mere creation of this it appears, that rights are not only veſted in the cor- 
Porations as incident to it; but the rights are veſted immediately in individuals, 
as intereſted in it; and they are franchiſes veſted in them originally upon incorpo- 
ration—franchiles in the abſtract ; franchiſes which they have a right to preſerve 
in the form given to them, and with which the king cannot interfere but by a pro- 
ceſs in his courts, 

In Fezk. 270, it is ſaid, a ſucceſſion attaches upon the very being of a corporation, 
when the charter of the king has declared a corporation to exiſt for a general pur- 
Poſe, as the common law attaches this and other material franchiſe incident upon it. 

In Bagg's caſe, lord Coke faid [11 Co. 95 b.] a corporation is ſuch a right, that 
every member ſeparately conſidered, hath a frechold therein; and all, jointly con- 
ſidered, have an inheritance, which they hold in ſucceſſion : here every individual 
is concerned; then the queſtion would be, whether the king can make a corpora- 
tion, and by his prerogative deprive that perſon who is ſeized or inveſted by law, 
with that freehold ? | 5 | 

In Cro. James 540 [Warren's caſe] it is admitted, that aidermen and freemen 
have a freehold in their franchiſes. Even in the argument of fir Robert Sawyer 
{quo warrants, p. 5 5.] when he ſpeaks of the bad conſequences, if the city of 
London are not anſwerable for their miſconduR, he ſays, The city will no longer 
hold all their liberties from the crown, quam diu ſe bene gefjerint, which was the 

.< antient tenure reſerved by the crown, and the laau of the land, upon their firſt 
erection; but they will gain ab/alutum dominium.” | h 

Amongſt theſe liberties, the franchiſe incident to a man, as a part of the eorpo- 
ration, is one. Sir Robert Sawyer ſays, quam diu ſe bene geſfſerint, is the tenure 
preſcribed by the common law; then can the king, by his prerogative, alter that eſtate 
without cauſe, and vithout reaſon for doing it? Can there be a doubt, upon theſe 
authorities, but that theſe franchiſes are conſidered in the law as veſted rights? and 
whether the conſent of the grantees to ſuch a power as this can bind or no, will 
appear beit upon conſidering what the extent of this power reſerved is, and what 
its effect upon the exiſtence of the corporation, It is not confined to thoſe perſons. 
to whom the charter was directed, but that every perſon who ſhall. be elected here- 
alter, ſhall be amoveable at any time, at the will and pleaſure of the king, without 
any cauſe, but merely becauſe he chuſes to do ſo. That is a power which no man 
Can give to the king, to poſleſs and exerciſe over the franchiſe of another. It is a 

| | _ _ conſpiracy 
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conſpiracy againſt the oath of a freeman, who is bound by that oath to preſerve 
the privileges and liberties of the corporation, which are lodged in him. No cor- 
ration can continue its exiſtence, if the freemen ſacrifice the truſt lodged in them 
tor public purpoſes z therefore your lordſhips will not argue from that which is a 
matter of complaint and crime in the freemen, as if it was a ground for ſupporting 
and giving efficacy to the grant of a king, and to a power, which, by law, he was 
not able to reſerve, nor the corporation, by conſent, to transfer to him. There can 
be no doubt in moſt caſes of grants, but that grantees would rather take ſome 
benefit than none, and that is another reaſon why it has been held more prudent to 
conſider the grant-as void in to, and not binding as to the legal proviſion and bad 
as to the reſt ; and not to permit a grantee to take it otherwiſe than as the law gives 
it. [Earl of Kent's caſe: —if the king being guardian, grants the land in fee, the 
grant is void, Hob. 155.] A contrary principle and rule would induce and en- 
courage attempts to vary and defeat the law ; if, upon the failure of ſuch attempts, 
the grantee was {till to have a portion or ſome benefit from ſuch a grant. It is im- 
poſſible, conſiſtent with the true principles of our law, that the king, or any other 
perſons, ſhould alter the law of the land by conſent, or affect the nature of eſtates, - 
or the tenure, which the common law is directed to preſerve. a 
In Bagg's caſe, it is held clearly, that a corporator cannot be removed from a fran- 
chiſe without reaſonable cauſe; and the reaſon given is, that it would be a wrong to an 
individual to remove him from that franchiſe - which the corporation ſhall not do. 
They cannot preſcribe to do it: there cannot be a cuſtom in a corporation to re- 
move without a reaſonable cauſe ; then ſhall the king do wrong to the ſubjet? Shall 
he be permitted to do that, when it is expreſsly a principle of the conſtitution that he 
can do no wrong ? [ Plowwden 233, Eadem pr & ſumitur mens regis, quæ eit juris 
& que efje debet.) The king's grant ſhall not work a diſcontinuance, auſe 
it would be doing a wrong, if it is a wrong to a ſubject, to remove him without 
cauſe, [Hob. 154, 155.) The removal, without cauſe, is the wrong; and it is as 
much a wrong to the ſubject, if amoved by the king, as if amoved by the corpo- 
ration without cauſe; therefore, as far as that argument goes, it is clear that the 
king can no more remove without cauſe, than a ſubject, becauſe he cannot 
do wrong; and it is as much a wrong if done by the king, as a ſubject. The 
creation of corporations is a matter of high truſt and prerogative ; [Jenkins 270— 
1 Salk. 193] —and the king cannot transfer that power to another, unleſs he 
transfer with it all the jara regalia, which, in the caſe of a county palatine, 
he does; and then the creating a corporation is one of the incidents to the jura 
regalia. | | 5 | | 2 
The king, though he may grant for the promotion and aſſiſtance of trade [2 inf. 
47. City of London's caſe. 8 Co. 125. ] cannot make a grant to the prejudice or 
diminution of it: he cannot delegate to a corporation a power to defeat the object 
of its creation, but he may to preſerve it; and the law muſt decide whether ſuch | 
grants or powers do operate to the change of eſtates, the diſinheriſon of franchiſes, 
and to the deſtruction of the principal end and object in the creation of corpora- 
tions for public government. It is faid, a corporation cannot preſcribe to remove 
without reaſonable cauſe ; and if they cannot do that by preſcription, it ſhould 
ſeem they could not do it by act of parliament ; for preſcription may be either by 
charter or act of parliament. It ſeems alſo clear, that if the king cannot delegate 
it to a corporation, he never poſſeſſed that power himſelf ; for he may, by his 
charter, modify and direct how elections ſhall be made, by what part of the cor- 
poration, and under what forms; but he cannot impower the corporation, or any 
part of it, to deprive a corporator of a franchiſe without a cauſe, becauſe the law 
does not allow him to poſſeſs ſuch power; and he cannot delegate what he does 
not poſſeſs. Then, what reaſon can. there be for his pretending to delegate it to 
the privy-council? They have no relation to the corparation—they cannot be fit 
Judges who ſhall, or ſhall: not, remain of that corporation. The privy-council is 
not the place in which the king can exerciſe his acts of prerogative ; he cannot de- 
| e pute 
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pute this power to the privy-council; but if it is an act of prerogative, and ſolely 
of prerogative, he ſhould exerciſe it by the great ſeal, in the way in which he 
grants his charters, and exerciſes other acts of prerogative. From very remote times, 

the interference of the privy-counci] has been offenſive to the country, and reſtrained 
by ſeveral poſitive ſtatutes : -- [In 2 Roll. ab. p. 212. pl. 5, and 6, Rot. parl. 25 E. 1ſt pe. 
n. 16.]—The commons pray that no man ſhall be put to anſwer of his freehold, nor 
of any thing that touches life or limb, fines and redemption, by being ſummoned 
before the council of the king, nor before any of his miniſters whatſoever, except 
by proceſs of law of antient uſe. The king anſwers, * It pleaſes him that the law 
1 ſhall be obſerved, and that no one ſhall be held to anſwer for his freehold, ex- 
« cept by proceſs of law.“ Again, in | Ro#. parl. 42. E. 3. n. 12.} “ Whereas 
« divers are accuſed before the king's council, &c. the commons pray that no man 
« be put to anſwer without preſentment before the juſtices, or matter of record, or 
% upon due proceſs and writ original, according to the antient law of the land; 
and if any thing is done to the contrary, that it all be void in law, and held for 
« error. Anſwer—Becauſe this article is an article of the great charter, the king 
« wills it.” A repetition of theſe complaints probably produced the Sz. 11. R. 2. 
c. 10. „It is ordained and eſtabliſhed, that neither the letters of the ſignet, 
« nor of the king's privy-ſeal, ſhall be from hencetorth ſent, in damage or pre- 
« judice of the realm, nor in diſturbance of the law. And what can be more 
in diſturbance of the law, than to exerciſe this extraordinary power, not grantable 
to the governing part of a corporation, not capable of being claimed by preſcription ; 
by which all the quo warrantos, which were the king's. writ of right for the fran- 
chiſes, and were for the protection alſo of the ſubject; and all proceſs, upon which 
the king can proceed for forfeiture and ſeizure, are rendered nugatory, and wholly 
uſeleſs; and this in cafes of impeachment and deſtruction of the moſt valuable 
franchiſe and frechold! Is it too much to contend, that ſuch a power cannot be 
delegated or exerciſed by the king in council? - Whether the king can, by the 
authority of council, revoke a grant under the great ſeal, might alſo be a ſerious 
queſtion, I ſhall ſubmit to your lordſhips—he cannot delegate that power to a cor- 
poration— that he cannot delegate it to the privy-council, or exerciſe it by an order- 
there made that the power is illegal and unconſlitutional-- that the mode in which 
he has exerciſed it, is a mode, in which by law, he cannot exerciſe it that the 
conſequences would be monſtrous if he could do it. It would be new faſhioning 
the eſtates of corporations, which was indeed the obje& of that monarch ; but for- 
tunately for this country, not ſuffercd to prevail. It has been declared illegal and 
arbitrary; and therefore, I truſt your lordſhips will not allow a grant to be eſta- 
bliſhed in the court of king's-bench, which contained a clauſe ſo hoſtile to the con- 

ſtitution. =, | 
For theſe reafons, I ſubmit that this clauſe, if it even were conſtrued, to extend 
only to the removal of individuals poſſeſſed of franchiſes in the corporation, and ſhould 
not operate immediately to the annihilating the corporation itfelf, being void, the 
whole grant muſt fall to the ground for the reaſons above given; and becauſe it 
was clearly the intention of the king, to create that corporation, reſerving to him- 
ſelf this power, which, as being void in law, he cannot exerciſe ; and being ſo far 
deceived in the confideration of this grant, the whole grant falls to the ground. 
{Grant of an office, with a new fee, payable by the ſubject, is void ia #019—3 inft. 
533. 1 rep. 43. 5 rep. 55. 2 Anderfon, 150.—Needles, v. Bp. of Winton.) In 
Hobart, 223, it is expreſsly adjudged by the court, that if it appears in the body of 
2 gy Vamp the king errs in his judgment to his prejudice, that will make the 

rant void. | | | | 

And the cafe of lord Mulgrave, v. fir John Monſon, 2 Freem. 17. which was 
quoted by Mr. Wood, is applicable, and in point to this queſtion. It was the leaſe 
of a manor and mines, and the leſſee had a power granted to him of the /e vend- 
ing of allum, reſerving out of the premiſes 10,0001. a year to himſelf, and 1640). 
to lord Mulgrave. The queſtion before the chancellor was, whether this po 
7 being 
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being void in part, for vending allum, is void in the whole? It was held, that if 
it was in the caſe of a ſubject, it might be a good grant; but here the king was 
deceived, for he intended to grant the ſole vending of allum, which he could not 
do, and the court held the whole grant was void. Upon theſe grounds then, upon 
the firſt replication, I ſubmit to your lordſhips, 1, That the power of amotion was 
extenſive enough to juſtify the king in the removal of all the aldermen and common 
council; that by the removal of all, the power to elect aldermen ceaſed ; and that 
Mr. Amery cannot ſupport his election under that charter. 2. That if it is an 
illegal power, either on account of the effect it has ultimately upon the corporation, 
or from the attempt to remove an individual from a franchiſe veſted in him, by 
law, or as creating a new-faſhioned eſtate in a corporation; therefore the whole 
grant mult be void; and then it is impoſſible tor Mr. Amery to ſupport his election. 
Mr. Bower, in opening his objection to the ſecond replication, ſaid, that at the 
time of granting the charter of Charles II. there was a judgment ſuſpending the 
functions of the corporation; that during that time the crown might either make a 
new grant, or make letters patent of reſtitution, on which the court would award a 
writ of reſtitution. | | 3 
Now the firſt object will be to ſettle, whether the grant of Charles II. was made 
to the /ame corporation that exiſted under the charter of Henry VII. or to another 
corporation. The learned ſerjeant has ſupported, with very ſtrong arguments, the 
former of theſe propoſitions, that it was granted to the ſame body, That the court 
ſhould conclude from this record, that the charter of Charles II. was granted to the 
ſame corporation which exiſted under the charter of Henry VII. That the charter 
of James II. was, of courſe, granted to the ſame corporation; and therefore by 
the acceptance of theſe ſucceſſive, inconſiſtent charters, the charter of James II. 
muſt be the ruling charter of the place, and the charter of Charles II. muſt 
give way; for the ſame reaſon that Mr. Bower, upon an aſſumption that they 
were different bodies, argued, that the charter of James II. could not be accepted 
| becauſe it was repugnant to the charter of Charles II. under which a complete cor- 
poration exiſted. I am ſorry to differ from my friend Mr. Erſkine, who ſeemed, 
in his argument, to ſuppoſe that they were not the ſame corporation. I confeſs I 
conceive, from reaſons and authority, that the body accepting the charter of Charles 
II. ſhould be conſidered to be the ſame body which exifted as a corporation, under 
the charter of Henry VII. and Elizabeth. It is clear that at the time of iſſuing the 
quo warranto, there was a perfect and complete corporation exiſting at Cheſter, 
which governed the city, and were inveſted with every power neceſlary for ſuch a 
corporation ; which had been continually exerciſed long antecedent to the writ of 
quo warranto being iſſued out againſt them by Charles II. Therefore, if Mr. 
Bower means, that the king had a right, upon a judgment guouſque, to grant a new 
charter to the o corporation; and that the o corporation accepted it I ſhall not 
diſpute with him the king's power in that particular, and that the corporation, 
whatever might be the effect of the judgment guou/gue, even in the wildeſt way of 
viewing ſuch a judgment, had a capacity of acceptin ſuch a charter. If they did 
accept that charter, the conſequence muſt unavoidably be, that wherever the charter of 
Charles IL was inconſiſtent with the charter of Henry VII. and the charter of Eliza- 
beth, the charter of Charles II. muſt obtain and govern. They could not take the 
election of one officer from the charter of Charles II. [ Pollexſen, arg. p. 105, 113. 
1 inſt. 102. per Holt, C. J. 2 lord Ray. 1239.] and another from the charter of 
Henry VII, if they were inconſiſtent ; but in all conſiſtent points where the king 
does not appear to mean ta derogate from the exiſting charter of the place, the new 
charter will not affect the antient uſage [Luttrel's caſe, 4 Co. 86. Haddect's caſe, 
Roy. 4.39. Burr. 1870.) There is no change of name, or of the integral parts of 
this corporation, which could induce the court to believe that it meant to vary the 
eſſential conſiſtent parts of the corporation. Then all the rights, under the charter 
of Henry VII. and Elizabeth, which were continued under the charter of Charles 
II. were ſecured and valid under that charter. Wherever it was inconſiſtent _ 
OE ine 


305 Mr. M I FT, © 8 8 [King's 


the charter of Henry VII. and Elizabeth, ſuch alteration was adopted, and muſt have 
continued in force till the charter of James II. Whether that charter be conſidered - 
as a reſtoring, or as a new grant, it was granted to the ſame body; it was granted 
by the ſame name to the ſame integral parts; therefore the charter of James II. 
could not affect any of the integral parts, but it would affect the right of election, 
ſtated upon the plea of the defendant, under the charter of Charles IE. becauſe the 
charter of James preſcribes a different mode of election from the charter of Charles; 
and as it was accepted by the corporation, the corporation was bound by it, and 
Mr. Amery, who claims to be elected under the proviſion of the charter of Charles, 
which as to this was repealed by the charter of James, is not rightly eleted. 
There is a caſe in Skinner, 574, and another in Andrews, 295, which ſeem to me 
material to ſhew the effect of ſucceſſive charters, granted to the fame body and cor- 
poration, and accepted by them. The firſt was an information againſt Larwood, 
for refuſing to ſerve the office of ſheriff ; an election ſhewn by the mayor and alder- 
men: the information ſtated, that the city of Norwich is an antient city, and that 
Henry IV. by his charter granted, that the mayor, aldermen, and citizens, might 
ele& two to be ſheriffs of the ſaid city ; but that after this, - Charles I. in the 18th 
year of his reign, by his charter granted, that the mayor and aldermen might elect 
one ſheriff, and the citizens might elect another; it then ſays, that the defendant 
was elected to be ſheriff of the ſaid city, and that he refuſed to be ſworn, or take 
this office upon him. It was objected by Eyre Juſtice, that the election was not 
ood, becauſe by the charter of Henry IV. the election is veſted in the citizens, 
and the defendant was elected by the mayor and aldermen ; and though this was 
according to the charter of Charles II. yet this charter cannot diveſt a right which 

is veſted and ſettled in the corporation, and in all the citizens, by the charter of 
Henry IV. The right of election reſts in the citizens, according to the charter of 
Henry IV. and therefore the election is void. Holt, C. J. and G. Eyre, contra + 
A corporation may accept a new charter; and the election under it according to the 
mode preſcribed, ſhews their conſent and acceptance of it—eleQion good. The 
caſe in Andrews, 295, Was, a quo warranto againſt the defendant, for uſurping the 
office of a jurat of the corporation of Maidſtone: the defendant ſet out his election 
according to a charter of 2. James I. which directs, that the mayor and jurats ſhall 
chuſe jurats out of the freemen: to which the coroner replies, and ſets out the 
charter of 17. James I. whereby the mayor, jurats, and commonalty, are to chuſe 
jurats out of inhabitants. Argued, that both were conſiſtent, but aon allocatur, and 
judgment given for the crown. Theſe two are preciſe authorities, that where there 
are ſucceſſive charters, leaving the effential privileges and rights of the corporation 
the fame, but varying the mode and form of election in ſome particulars; the 
laſt charter is. to prevail. Therefore, ſuppoſing this to be the ſame body, the mode 
of election will be that preſcribed -- the charter of James IT. which appears dif- 
ferent in this record from that preſcribed by the charter of Charles I. and the de- 
fendant cannot be elected under the charter of Charles H. becauſe the charter of 

James II. as to this, repealed that charter. LI 

It appears, that the charter of Charles II. is granted with the exception of parti- 
cular perſons : if it was not to the ſame body, why ſhould thoſe perſons be excepted ? 
Probabl , thoſe perſons would have been conſidered as members of that corporation, 
unleſs they had been ſo excepted. To conſider the bodies as different, would produce 
this groſs abſurdity—that the King ſhould: grant to two bodies in the ſame place, the 
ſame privilege and juriſdictions: it is true, that this concluſion will depend upon 
the queſtion, what effect the judgment in =o warranto had? Upon the firſt ap- 
pearance of things, from the general nature of a judgment gzouſque, it would appear 
odd, that the king, without completing a final judgment, and without proceeding 
effectually againſt the old corporation, ſhould affect to grant to a new body, to exiſt 
in the city of Cheſter, with all the privileges, and as extenſive as tnoſe enjoyed by 
the old body, and hoſtile to them; and at the ſame time with equal power: ſo that 
they muſt be quarrelling and fighting with each other, and undecided which ſhould 
| | | * 
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be entitled to the preference in ſuch diſputes. It ſeems to me, notwithſtanding the 
judgment guouſgue, that the old corporation was exiſting : ſuch a conſtruction in ome 
degree explains the reaſon why the king did not proceed to final judgment; for if 
the old corporation accepted this charter, there was mo reaſon for proceeding to final 
judgment againſt them: finding the old corporation come to his terms, he was ſatis- 
fied, and did not proceed: it is clear, from the inſtances produced, that in other 
caſes he did proceed to final judgment. If this charter was granted to a new body, 
all the preſcriptions, all the tolls, the lands, &c. were gone; for the old corporation 
muſt be ſuppoſed to be at an end, and therefore the new corporation could not- take, 
either by preſcription, or have transferred to it, any of the privileges or the rights 
which belong to the old corporation [Pollexfen, arg. quo warranto, 105. 113. 1 
Inf. 102. 2 lord Ray. 1239.) Here, your lordſhips not being precluded, by the 
ſtate of the record, from ſaying, that it is the ſame corporation, I ſubmit it appears 
to be the ſame corporation, that the ecurt ſhould adjudge it to be the ſame, for the 
preſervation of the preſcriptions and enjoyments they had under the old charter. 
That there are other reaſons which I dare ſay will ſtrike your lordſhips why it would 
be better to decide the acceptance of this charter to have been by the old cor- 
oration 1 
; Mr. Juſtice Cree. Could the crown grant a new charter to the ſame body, with 
the ſame powers, and except ſeven perſans ? 

Mr. Miles. No; the learned ſerjeant ſtated, that if it was granted to the ſame 
body, it was void, that if the acceptance operated'to defeat and disfranchiſe any of 
thole perſons who had the right, the charter would be void, becauſe the court would 
never conſider it to be a legal acceptance; then if the charter is void, by whatever 
means it is void, our end is anſwered. Mr. Amery cannot ſupport his election 
under a void charter, | „ 

The next queſtion is, what effect the judgment gu9u/que had upon the old cor- 
poration ? „This has been very elaborately argued by Mr. Erſkine and the gentle- 
men who preceded me. Mr. Erſkine has ſtated very truly, and the court mult feel, 
that where there is an exiſting right in a corporation, it is not enough to ſay that 
right has been called in queſtion, and therefore you muſt come and prove a . writ 
of reſtitution. No; unleſs it appears upon this record that your lordſhips are 
bound by the operation and effect of this judgment to ſay, The king had a com- 
* plete power after ſuch judgment, to diſſolve and annihilate this corporation, and 
« to conſider it as gone and extinct;“ we ſtand upon the old exiſting right, the 
veſted franchiſes, which do not appear to have been affected by any thing but that 
judgment gucuſque; and I ſubmit to your lordſhips, the king cannot interfere with, 
or extend, the true, known, and eſtabliſhed effect of ſuch a judgment. The court 
only can explain its own judgment, and the court ſhould not, and will not, be in- 
clined to extend that judgment, for the purpoſe of deſtroying an exiſting corpora- 
tion, for the purpoſe of anſwering an illegal end. | | | 

A quo warranto has been conſidered as a writ of right by the king. [Pollexfen, 
quo warranto, 114. 9 Rep. 28. 2 Inſt. 282, 495.] I think the analogy of the proceſs 
of a writ of right will explain the judgment guoz/gue in ſome things; it will ſhew 
that a judgment guouſgue has been confidered as nothing but proceſs to enforce ap- 
pearance, and that it has no effe& upon the rights of the perſon againſt whom the 
fait is inſtituted. Sir George Treby [In his argument, quo awarranto, p. 13. See 
alſo Jenkins, p. 141. caſe 91.] ſays, There is ſome reſemblance between a ſeizure 
© upon a grand cape ad that of the king's ſuit upon default, and the reſemblance 
is, that appearance for both is upon meſne proceſs. If it is a real action, there 
< goes out a grand cape, and there the lands ſhall be ſeized into the king's hands, 
* and that looks big upon record; but if you come to know the meaning of it, it 
© 1s only that the ſheriff ſhould return iſſues upon it, and that is a very little 
„thing.“ The king has no pretence to the title of the land, nor is the ſuit his 
ſuit, but that of the parties. The obſervation of fir George Treby there ſeems ex- 
tremely material, if there is that r:ſemblance between a grand cape and a judgment 
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guouſque 3 it is the king's, but it is alſo legal proceſs in which he cannot interfere ; 
he eannot ſtop it, it muſt follow the courſe of the courts, it is only until appear- 
ance, that the ſheriff may raiſe iſſues upon it, and that is a very little thing, All 
theſe caſes of ſeizure are to enforce appcarances : they are to be conſidered merely 
as veſted in the hands of every court to enforce its authority, but certainly not in- 
tended to decide the right; for it is not known upon the writ of ſummons to appear, 
but the parties ſummoned may be very well able to anſwer to the information ; and 


therefore it is going too far to preſume, that on account of non-appearance, 


which may be from a variety of reaſons, occaſioned by mere accident or ignorance, 
the court ſhould extend ſuch proceſs beyond what is the real object of it, viz. to 
enforce appearance in the nature of iſſues. | | 

It is clear alſo from Boeth's real actions, f. 7. that when the tenant makes default, 
and the entry in conſequence of that default is made, a grand cape iſſues; for 
what? for him to come in and anſwer that plaint, that is, the cauſe of the action; 
it does not appear before the parties come in, that there has been any anſwer given 
to that action, upon which the court can decide the merits of ſuch action. And 
Jenkins, p. 141. puts this caſe; a writ of right for land is brought againſt A. 
he does not appcar, a grand cape iſſues, he makes a default; judgment final ſhall 
not be given until appearance and trial by battle, or by the grand aſſize; after 
the iſſue joined on the mere right, or after the miſe joined and a departure in de- 
ſpite of the court, or after the miſe joined and a default and a perit cape awarded, 
and upon this a default not ſaved : In theſe ſeveral caſes, judgment final ſhall be 
given. Ir is obſervable, that in every one of them the mile is joined before judg- 
ment final upon the right can be given. ET 

Now as far as the analogy of a writ of right goes, the grand cape does not affect 
the right of the land in any way, ſo that the land can be conſidered as forfeited to 
the demandant, or that the object of his ſuit is in any way decided: the proceſs in 
quo warranto is like this; as in the caſes of Malmſbury, St. Ives, &. Your lord- 


| ſhips will find, that upon this gacaſgue judgment, nothing appeared to be decided. 


If there was a writ of ſeizure upon default, it was not enough, but the attorney- 
general was to move the court before final judgment could be entered up. | 
Then if theſe were the proceedings againſt the ſeveral other towns whoſe fran- 
chiſes were called in queſtion, and no proceeding of this ſort appears againſt 
Cheſter, a different concluſion, and in favour of the liberties of Cheſter, muſt be 
drawn by the court. The proceſs ſtops ſhort after the non- appeaiance, there has 
been time enough for the king to take advantage of that non- appearance. It is for 
the king who proſecutes his ſuit to enter upon the records of the court in which he 
proceeds, ſuch proceſs and proceedings, that the court ſhall ſay he has carried on 


His ſuit with effect. If the king meant to produce that effect from a quo warranto 


(which is of the nature of a writ of right) if the king meant to work a forfeiture, 
it muſt be by the regular proceedings of the court upon that 'writ. The procecd- 
ings appear to be regular and complete in Malmſbury and the other caſes, and it 
is itated in the quo warranto caſe, notwithſtanding the judgment of forfeiture, not- 
withſtanding the judgment of ſeizure in conſequence into the king's hands ; yet 
not an inſtance can be ſhewn in which a corporation has actually been annihilated. 
And what is more remarkable, as applicable to the preſent caſe, I defy my friends on 
the other ſide to ſhew a caſe in which a new corporation has been granted upon ſuch 
torfeiture and ſurrender, and the preſcriptions of the old one have been loſt and gonc. 

If the king has never preſumed to create a new corporation [Caſe of Langhour, 
St. Lues, Calne, Malmſbury.] upon the idea of the annihilation of the old one, even 
where the court, looking upon its own records, finds final judgment entered up, 
and the proceedings in the quo warranto carried on to a regular judgment of for- 
feiture ; how much ſtronger is this caſe, where there are no proceedings farther than 
a judgment for default of appearance] It is certainly material that the court 
ſliould look to its own records, and that the parties ſhould be bound by what ap- 


. vented 


pears upon thoſe records. It is not right that the city of Cheſter ſhould be pre- 
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vented from the poſſible advantage of an error in the proceedings; if there had 
been any defect in any of them ſubſequent to the guou/gue judgment, we might 
have taken advantage of that defect and reverſed the whole for error. As in the 
caſe of New-Radnor [Sir R. Sawyer's arg. quo warranto, p. 31.] there was a judg- 
ment by default, the king proceeded to final judgment, and there, becauſe the judg- 
ment was entered in m/ericordia, inſtead of capiatur pro fine, the judgment was 
reverſed, and New-Radnor was reſtored to all its privileges. I will now conſider 
what is the effect of this judgment guou/gue upon the franchiſes, liberties, and ex- 
iſtence of the corporation? | 3 | 

So early as the. 2d. Ed. III. 28 and 29, pl. 23, Scrope lays down this rule; he ſays, in 
ſome caſes a franchiſe ought to be taken into the king's hands, Now it appears to me, 
that that is exactly the caſe, where the court puts it into the hands of the king by the 


form of its proceedings. Secondly, in ſome caſes it ought to be ſeized, until a fine 


be made to the king. The third is, that in ſome caſes it ought to be fore-judged. 
| Theſe are the three diſtinctions taken upon the word ſeizure, ſa early as the 
time of Edward III. 5 | 

It is in the firſt place ſeized into the king's hands. In the ſecond inſtance it is 
ſeized till fine is made; where, as in the caſe of Malmſbury, they proceed beyond 
the judgment guouſque, there the king has the power of proceeding by fine; the 
court, as it is laid down by Sawyer in the quo warranto caſe, cannot admit to 2 
fine, after a final judgment; it is in the breaſt of the king, but before that, it is 
entirely in the breaſt of the court. The parties come to replevy their liberties ; 
(St. 18. E. 1. 30. E. 1. ] where do they come? not to the king, but to the court; 
they come to appear here in the court where the king cannot perſonally appear: 
the king cannot take notice in what ſtate this ſuit is, till ſomething is done which 
veſts the franchiſes and liberties in him, till he has a power of exerciſing a diſ- 
cretion upon thoſe liberties, and either permitting the parties to return to the en- 
joyment of them upon a fine paid, or of entering up complete judgment upon 
the record. | | 

But when they are put into the king's hands, it is by the court, which has ſtill 
complete power over them. And your lordſhips will find in the caſe of York, 
that upon their appearance, long after iſſuing out the quo warranto, the cqurt ad- 
mitted them, and the appearance being ſatisfied, they were permitted to go on and 
plead, and then the queſtion aroſe, whether they had or not forfeited their fran- 
Chiles : they were permitted to do away all the effect of the judgment merely by 
appearance, _ 

There is alſo a diſtinction which may deſerve attention, in the entry of a guouſque 
judgment and a judgment after ſeizure for forfeiture, which confirms the ideas and 
rules above ſtated. The judgment guouſgue for non-appearance is the proceeding 


of the court, and the entry is, Until te court ſhall further order ;” but in the 


judgment of ſeizure, for the forfeiture, or forfeiture found by inquiſition, the king 
alone is to act, and the king alone can admit to a fine, and the entry of ſuch is 
frequently, . Quouſque dominus rex aliud perceperit.” As far then as the quo war- 
ranto bears any analogy to the proccedings in a writ of right, as far as it bears 
analogy to a common ſuit, if the plaintiff does not proceed in it, the defendant 


has a right to ſay that the plaintiff has waved his ſuit. 


The caſe Mr. Erſkine has quoted from Jenkins, 141, appears as an authority to 


deſerve all the weight he claimed for it in his argument. The caſe; is thus ſtated 


in the report: a quo warranto is brought in the king's-bench, the defendant being 
ſummoned, makes default, and another default at the return of the venire facias, 
Judgment ſhall be, that the franchiſe ſhall be ſeized into the king's hands, and not 
that it ſhall be forfeited : for it does not yet appear, whether there will be cauſe of 
forfeiture ; no man ſhall loſe his land or his franchiſe upon any default, if he has 
never appeared: and this by the judges of both benches. The reporter then ſtates 
the caſe of a writ of right [vide ante] and under what circumſtances a judgment 
Anal can be entered up in that writ. If this is law, it is demonſtrably certain, and 
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an inevitable conſ:quence, that the judgment upon non-appearance not working a 
forfeiture, the king can have no power to grant a new charter, or found a new cor- 
poration, upon the entry of this judgment only, againſt the old corporation. 

It is {aid by Mr. Juſtice Yates, 3 Burr. 1532, that there is no juriſdiction in this 
kingdom where a defendant can be convicted unheard. He was ſpeaking of a 
trifling thing compared with the exiſtence of the corporation of the city of Cheſter. 
We are ſpeaking of a corporation in exiſtence, in the full exerciſe of its right, ſum- 
moned to appear at a time, and in a manner, which one would have wiſhed had 
never occurred in any period of our hiſtory, nor to any corporation in this country; 
and upon this default of appearance, it is contended, that a forfeiture of their exiſt- 
ence as a corporation was incurred. | | 

Sir Robert Sawyer ſays [quo warrants, p. 17.] there was an antient rule, that 
judgment of ſeizure and not of ouſter, ſhould be given in all caſes of default or non- 
appearance; and this was for the prelervation of franchiſes and relief to the ſubjett, 
and that he might not ſuffer by lackes, miſ-pleading, or default in his liberties, but 
may have an opportunity to come in and cure that default, and ſave his franchiſe. 
That this rule was made ſo early as the reign of Edward IV. The principle is 
univerſal in common law, that no man can be convicted unheard ; perſevering and 
obſtinately refuſing to appear, is conſtrued into an admiſſion of guilt, or of want of 
right to hold the property or franchiſe demanded ; but the final judgment is the 
regular and beſt proof of this obſtinacy, and the legal mode of puniſhing it. If a 
final judgment is unneceſſary, why cannot the king, immediately upon ſuing out 
the writ, and calling upon the perſons to anſwer, create a forfeiture ? All further 
delay would be uſeleſs, if a forteiture could ariſe in the early ſtage of the ſuit. If 
then this judgment guou/que does not annihilate the being of the corporation, I con- 
tend that the king cannot grant to its prejudice. Sir Robert Sawyer, in page 6 of 
his argument, ſays, © My laſt anſwer is, that where the king proceeds for a for- 
* feiture upon breach of condition, the right is not determined till judgment of ſei- 
% zure; for it is a miſtaken ground, that forfeitures to all purpoſes relate to the time 
« of the forfeiture ; for as to copyhold eſtates, offices, and liberties, in caſe of the 
* king, which may be determined by breaches of fact, they are not avoided till the 
fact gyhich cauſes the forfeiture be found upon record.” Then taking it as Mr. 
Attorney-general ſtates it, and as the truth is, there are only three caſes in which 
a forfeiture can be worked; Upon office found, inquiſition, and a judgment 
* finding the fact of forfeiture upon the record.” Is there any office found here? 
Is there any inquiſition ? Is there a fact of forfeiture ſuggeſted ? My friend, Mr. 
Erſkine, has argued very ably here t6o ;, he has called upon the gentlemen to flate 
where the fact of forfeiture is even ſtated in the charge: there is no fact ſtated upon 
which the forfeiture is to be produced, except that they uſurped to be the corpora- 
tion of the city of Cheſter ; but till that fact is found, that they do it illegally, it 
is not the non- appearance to this ſuit which can ſupply that defect. 

It is remarkable too, that in the caſe of MaJmfbury, when they came to final 
judgment, it is ſaid; that the liberties were weſfed in the king abſelutely. That is a 
material obſervation ; becauſe till the final judgment comes, it appears they cannot 
be conſidered as veſted in the king abſolutely : the reaſon given by fir Robert Sawyer 
is, that the court directs, and not the king; till final judgment is entered up, it is 
in the hands of the court; when final judgment comes, then the liberties are ſaid 
to be veſted abſolutely in the king. I ſubmit to your lordſhips, that till they are 
veſted abſolutely in the king, it is impoſſible that the king can ditpoſe of them, to 
the prejudice of thoſe in whom the law has veſted them, and in whom they conti- 
nued veſted till that final judgment, 

I did ſtate, and it ſeems to be a ſtrong argument, that taking the full extent of 
the forfeiture which can be procured by a final judgment, it is a ſtriking circum- 
ſtance, that there never did exiſt a cafe (at leaſt none was found by the attorney 
and folicitor-general, who argued in the caſe of the city of London for the crown} 
in which, by forfeiture upon a fnal judgment, that was done which is now ſaid u 
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be done by the judgment guoy/gue; which, according to all the caſes, is only in the 
nature of a proceſs, not to try the right, but merely to enforce an appearance for 
the trial of the right, as a grand cape in a writ of right works no more than to en- 
force appearance, and in the analogy of law not working any other effect than that, 
is now for the firſt time to be conſtrued to work a diflolution, when it does not ap- 
| pear that there ever was any diſſolution of any corporation, upon any judgment or 
ſurrender, in which the king granted a new charter, to the deſtruction of all the 
_ prior exiſting preſcriptions and rights of the old corporation. 

I alſo think, that the ſtatement upon the rejoinder of the defendant ſhews, that 
the gentlemen did conceive (and they conceive as able men, for I am ſure Mr. 
Bower knew and felt, that it would not be ſafe to have reſted it upon the judgment 
guouſque that the proceedings went further, and that by thoſe farther proceedings 
we were oulted of our liberties: it is found againſt them, that there were no further 
proceedings; therefore, if there is a doubt about the judgment guou/que, in order to 
preſerve the rights of the corporators, when it ſeems admitted upon the pleadings, 
that nothing could work a diffolution but a final judgment—and here is ſomething 
ſhort of it—we truſt the court will add this obfervation to the reſt, and declare we 
are entitled to judgment upon this iſſue (which in this reſpect is a material iſſue) 
whatever may be their opinion upon the firſt iſſue, The queſtion then is, ſuppoſing 
this to he a mere proceſs to enforce an appearance, whether there could be any 
power in the king to grant, even during ſuſpenſion, a new corporation? The word 
ſuſpenſion implies the idea of exiſtence ; and my friend Mr. Bower ſtated, that this 
grant of James II. would be to the prejudice of an exiſting corporation, and of 
third parties. Certainly not fo, if the king had not a right to grant to that third 
party what he had granted, Now it is clear, from very antient and very reſpectable 
writers ypon our law, that the king cannot grant to the prejudice of a prior grantee : 
Bracton, in his chapter upon the power of granting franchiſes, and in whom that 
power is veſted, ſtates clearly and expreſsly the law to be, where the king has 
granted to a corporation liberties Whic are veſted in them, he cannot afterwards, to 
the prejudice of that corporation, grant the ſame to another body: Recurrendum erit 
de nece{/itate ad pricritatem impetrationis, et fic ut widetur, in omni libertate conceſſa in 
inipetratione, uſu, vel reſlitutione, erit prioritas preferenda. $0 in caſes of markets, 
fairs, tolls, [Sir Oliver Butler's caſe, 3 Lew. 220. Keikway. 196] the king cannot 
grant to the prejudice of a former grantee. The queſtion, then, will be, whether 
king Charles II. could grant this charter to the other body, during the ſuſpenſion 
by the judgment gu:a/gue ? He could not, except upon an idea that ſhort ſuſpenſion 
did work an annihilation of the corporation: againſt which, there is ſtrong and 
abundant authority in the books. Non uſer does not affect the liberty, nor any pre- 
ſcription depending upon it Cooper and Andrews, Godbolt 138. —Whilſt the integral 
parts continue, and are capable of exerciſing their functions, there can be no anni- 
hilation or extinction from mere non ſer, or a temporary ſuſpenſion of their activity. 
If the king granted upon an idea that two corporations might ſubſiſt at the ſame 
time, it is clear he was deceived in his grant, and the ſecond grant muſt be void; 
becauſe nnder the charter of Henry VII. and Elizabeth, there did exiſt a corporation 
then in Cheſter. In 12 Mod. 253. [Cafe of Dartmouth, 1 Salk. 191. 12 Med. 247. 
Holt, 170.] quoted by Mr. Serjeant Adair, it appeared, that a ſurrender being void 
for want of inrolment, the king's grant, in conſideration of fuch ſurrender, was held 
to be void. Therefore, if this judgment does, not totally annihilate the being of 
the corporation, there exiſted that which in contemplation of law was a complete 
bar to a ſubſequent grant, and the grantees muſt be ſuppoſed to have notice of it: 
then they take, ſubje& to the appearance of the old corporation in the court, and 
to the court's recording that appearance; or as there exiſted a capacity and a corpo- 
ration capable of being put into activity, by a future grant, or by the releaſe or - 
quaſhingall the proceſs againſt them till that grant's being made, or releaſe given by 
the king. And in the caſe of York, four years after the judgment by default 
againſt them, they appeared, and the court ſaid nothing to them, but, upon their 

| | | | appearance, 


312 | — , 8 I [King's 


appearance, admitted them to ple{d, and the attorney-general entered a noi proſegui. 
The practice of the court (as it was the other day laid down in this court) is the 
law of the land; the practice of the court is, that upon an appearance doing away 
that which is in the nature of a contempt, the parties are let in to try their right; 
the court, ex debito juſtiliæ, muſt admit them upon appearance; and in the words 
of the learned lord chief-baron, when he ſummed up the evidence on the firſt trial, 
« then immediately the new corporation became interlopers, and could claim no 
« right to an exiſtence as a corporation in Cheſter,” The liberties had been ſuſ- 
pended, bur not annihilated ; ſuſpended in the hands of the king, not to diſpoſe of 
to another, but ſuſpended by an order of the court, to be removed out of the hands 
of the king as ſoon as ever the partics appear and purge their contempt : therefore, 
if they had appeared, the court's ſentence would have been, to remove the hands 
of the king from them. | 
If the charter of Charles II. was granted to a new corporation, they took it as 
grantees, with full notice of this ſituation of the old corporation. | 
Here is no neceſſity for any ſcire facias to repeal that patent. This grant was 
to them ſubject to the revivor of the activity of the old corporation, as a condition 
in law annexed to it, that whenever that activity was revived, the claim, under the 
| ſecond grant, mult vaniſh and be done away; the grantees take it ſubje& to that 
revivor, and their grant is gonc. Such conditions, in law, are not uncommon :— 
An implied ſurrender of a leaſe upon the acceptance of a new one; of a ſubſequent 
charter, inconſiſtent with a prior one, by the ſame body; of a market; [3 Lev. 222.] 
where it is ſaid; if a ſecond grant is to the prejudice of another, the patent is void, 
for in all ſuch patents a condition 1s implied, that it ſhall not be to the prejudice of 
a prior ſubſiſting franchiſe of the ſame nature, This ſecond body accepted the 
grant of Charles II. with full knowledge of the ſtate of the then exiſting corpora. 
tion, under the charter of Henry and Elizabeth ; and of courſe, by the-revival of 
the old corporation, that charter ceaſed and was done away. 7 
Upon the whole, I ſubmit to your lordſhips, that the judgment by default, is 
only proceſs to compel appearance, that it produced no effect upon the rights and 
poſſeſſions of the corporation; it only ſuſpended their rights and liberties, ſubject 
to a revival in the way in which they are revived; and when that happened, the 
new corporation could not pretend to any legal continuance. 5 
For theſe reaſons I ſubmit, that on every view of this caſe, and upon either and 
both of the replications, the crown is entitled to enter up judgment of ouſter againſt 
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Mr. I. 1 


ATE what has fallen from the court in the courſe of the argument, I hope 
to be excuſed in attempting very ſhortly to give ſome anſwer to the objeftion 
which has been thrown in our way upon the record. | 
From the words of the replication, ©* that other perſons are to be choſen in ſuch 
%% manner as by the charter is directed ;” the queſtion put by one of your lordſhips 
35, „Under what power?“ If your lordſhips advert to the terms of the charter, as 
ſtated in the replication, which ſets forth this power of amotion, you will ſee that 
the words uſed are, © as by the ſaid letters patent was before directed:“ and if the 
court will pleaſe to look back to the plea, they will there ſee a mode of election di- 
rected, which the defendant himfelf has thought fit to ſet forth; this the court will 
undoubtedly conſider as the mode of election to which the replication refers, becauſe 
the replication is ſpeaking of the very ſame charter, and is referable in terms to the 
very ſame mode of election, which is ſtated in the plea. 

Were it otherwiſe, I ſhould ſubmit, that after an attempt to gain vyer of this char- 
ter, in which we failed, and after the defendant's neglet—for if he had choſen to 
avail himſelf of any thing incorrectly or inſufficiently ſtated by us, he ſhould in his 


rcjoinder haye brought it turward, and have acnicd the conſequences which we affect 
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to draw from any ſuch miſtaken part of the charter—after this, as he has not in 
point of fact done ſo, your lordſhips will not attempt to find out defects in the caſe; 
and, viewed even with the eagle eyes which the court ſeem inclined to uſe in look- 
ing at this record, if it ſhould turn out to be defective and bad, it ſeems to me that 
the art of ſpecial pleading is loſt in this country.— | 2 ; 

Mr. Juſtice Buller. No; for it was ſtated truly upon the former record. 

Mr. Lane. The language of the court, upon a former occaſion, induced us as 
much as poſſible to ſhorten the pleadings upon this record; and if the court ſhould 
now ſay, that on account of our brevity, and in having omitted to ſtate that which 
we before ſtated, we are more exceptionable, and that the record does not come 
before the court with ſo much upon it as they wiſh to ſee there; it leaves us in 
that fort of dilemma from which I, for one, feel utterly unable to extricate 
my ſelf. N 5 5 
| 1 am not aware that in the former record there appeared any part of the charter 
ſet forth, which could furniſh ſuch concluſion as the court ſay might by poſſibility 
now be drawn upon this record; and I think the court will hardly lay aſide the or- 
dinary rules of conſtruction, to make this record bad, unleſs it ſhould ſeem to be 
decidedly ſo, according to thoſe rules of grammar and fair conſtruction, which are 


conſonant to common ſenſe and common propriety. | 


I own, from the curſory view I have been able to take fince the court threw out 
the queſtion, I cannot but think, that the mode of election is ſufficiently deſcribed 
in the plea, and ſufficiently referred to in the replication ; and though in ordinary 


_ caſes you cannot call in aid from the train of one iſſue, to ſupport another iſſue, 
- which is ſubſtantive and independent ; yet there are caſes to be found in the books, 


in which the courts have ſaid, if they ſee upon the whole record that the party is 
not entitled to judgment, he ſhall not have that judgment. | 


Not being at all aware that this point would be made, I am not prepared upon it ; 


but I think there is a caſe in Croke Charles to that effect in a civil ſuit. This doc- 
trine alſo was diſcuſſed in the caſe of Grant v. Alle, in Douglas; and I believe that 
caſes might be found in which the court have gone the length of ſaying, they would 


| look to the whole record to ſee if the parties were entitled to judgment. Without 


more prefatory apology, for troubling the court with any ſentiments of mine, in a 
caſe of ſo great importance, I ſhall proceed to conſider, | | 
Firſt, The conſtruction of the proviſo in the charter of Charles II. as that comes 

firſt in order upon the record, | | 
It is impoſſible to ſuppole the court ignorant of the ſyſtem of politics at the times 
in which theſe charters were paſſed, or to imagine that they can forget the hiſtory 
of thoſe days in which ſuch arbitrary {trides were taken by the crown. The king's 
intention in granting this charter is obviouſly connected with the hiſtory of the 
day, which has been ſo correctly detailed to the court, that I cannot add a ſyllable 
to what has been ſaid upon the ſubject; nor ſhould I think it decent farther to preſs 
that which certainly is not upon the record; I mean merely to inſiſt, that the court 
muſt collect, that the intention of the crown was to keep in its hands (however 
illegal that might be) the power of undoing that which had been done in ſo extra- 
ordinary a way. | 1 
The very able arguments which were uſed in the quo warranto againſt the city 
of London, ſhew that the crown lawyers of that day ſtrained every nerve to effect 
this improper purpoſe of the crown: and it ſhews alſo, and moſt decidedly proves, 
that thoſe officers (whoſe abilities at leaſt have never been called in queſtion) uſed 
expreſſions which they thought fully {ufficient to anſwer ſuch intention. The char- 
ters granted at the time this charter of Charles II. was granted to Cheſter, had ſome 
of them ſimilar clauſes of power of amotion contained in them, and it is not to 
be ſuppoſed, nor will/ the court intend, but that the officers of the crown were 
fully apprized of the effect of thoſe words which they introduced into the charter, 
and certainly will give them credit for at leaſt having uſed ſuch expreſſions as they 
| | thought 
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follow their example in conſidering them ſufficient here. 


amoved. Surely if language can convey ideas accurately, this goes the length of 


vaſſed, how far in the caſe of the king, as different from a private ſubject, a charter 
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thought anſwered the purpoſe. It is for us to conſider how far your lordſhips will 


There is one clauſe in this power of amotion which has not been much adverted 
to in the argument, and ſtrikes me as extremely material, towards the conſtruction of 
it; that which ſays, that from thencetorth the mayor, and every one of the corporate 
officers, aominatim, all or any of them, ſhall be without any farther proceſs 


at leaſt convincing the court that it was the intention to keep a power ſufficient to 
diſcharge all the whole corporation, becauſe the word a// is made ule of as referable 
to every individual member fo previouſly recapitulated. 

If your lordſhips ſhould doubt as to this being a legal power reſerved to the 
crown, perhaps there is an applicable inſtance, with which this court may not be 
unfamiliar, in the city of London; the mayor of the city of London muit always 
be approved of by the king ; ſuppoſe the king ſhould not chuſe to approve of the 
mayor de die in diem, and the mayor be a neceſſary preſiding officer at t!-4 annual 
election of aldermen ; the conſequence is obvious; will the court ſay that ſuch 
power is illegal? that muſt be illegal it the preſent power is, and the crown may 
in every charter make ſome power or other that ſhall go the length of defeating the 
purpoſes of the corporation. 

There are, I am aware, ſome clauſes in this power of amotion, giving a power 
to ele& other perſons, and it will be ſaid that a ſufficiency muſt be left to coniti- 
tute an election. But where is the line to be drawn? May the crown remove one, 
two, three, or how many? does the power of amotion ſay where the line ſhall be 
drawn ? if it does not, from what can the court collect it? And again, the words 
from time td time,” are certainly applicable to a partial amotion, and to the 
electing in the place of thoſe who ſhould be removed. If the crown removes but 
one, two, or three, then the remaining officers elect in the room of thoſe who are 
removed; this clauſe muſt be holden reterable to that caſe ; it muſt apply to partial 
amotions—to the removal of one or more, leaving a ſufficient number to conſtitute 
an election. The words are nonſenſical as applied to any other view of conſidering 
the queſtion ; and if they do not ſo apply, they ſeem intirely ineffective; ſo con- 
ſtrued, they have full effect. Your lordſhips will hardly preſume, that the crown 
reſerved to itſelf an illegal power, but you will preſume that the king does not in- 
tend to do wrong, and therefore will not hold this power to be illegal, although no 
inſtances at any other time may be found in which clauſes of this kind have been 
introduced into charters; and the court will certainly lean in favour of them, if 
they can be ſupported. No doubt, the object of the crown was, to preſerve a com- 
plere dominian over the corporations of the day; and it did every id in its power 
to effectuate that intention. 

The court will then conſider how far this is a legal proviſo; and in ſo doing, 
whether thoſe who have accepted the charter with this proviſo contained in it, can 
object to it as not being legal; becauſe this corporation have taken a charter con- 
taining a clauſe which goes the length of defeating the freehold Which this man 
had as an alderman of Cheſter ; ſhall it lie in their mouths to ſay we have accepted 
that which we will take as far as it ſuits our purpoſe, but no farther ? © Surely the 
crown has a right to ſay, you muſt take this altogether ; you mult take all or none; 
you cannot accept it partially : you cannot take it without that claule, impoweriug 
me to remove you all again at pleaſure, 

If they accept it, and act under it with ſuch a clauſe, it does not lie in their 
mouths to object to it afterwards as illegal, even if it be not a legal power. Your 
lordſhips have heard much ſaid about the charter becoming void; and a variety of 
caſes have been mentioned to the court, in which the doctrine is very much can- 


or grant ſhall be void. In thoſe caſes, your lordſhips will find it is ſaid, that if the 
* is deceived, the whole grant is void. . ; 
In 
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In the preſent inſtance, I argue, from the intention which the crown muſt have 

had, on a ſuppoſition that it did not intend to do that which is illegal, that the 
king muſt have been deceived if he has done that which is illegal, and then the 
whole grant is void; and ſo if granted on a falſe ſuggeſtion, or if containing à re- 
pugnant ſaving. DO | 3 | 
Your lordſhips will find, in two or three of thoſe caſes, that if there be a re- 
pugnant ſaving, the whole ſhall be taken to'be void in the inſtance of the crown. 
Now it 1s clear, the crown muſt have been deceived, becauſe it was the intention 
of the crown to keep in its hands the power of diſplacing. There is a caſe in Trin. 
Henry VI. plac. 30, page 28—and alſo one in Trin. 1 Henry VII. 26 plac. 1. in 
which this doQrine is alſo laid down, and upon which the other caſes reſt, with 
reſpect to the intereſt of the crown being different from that of a ſubject, and the 
whole grant being void. It is ſaid in 1 Coke, 43d 6. that if the king's grant can- 
not take effect, according to his intention expreſſed in the grant for that cauſe, his 
grant is void, and ſhall not be conſtrued to paſs other than he intended to grant: 
when the king is deceived in his grant, the grant is void. 8 

In another place, they ſay the king had granted ſuch an eſtate as he could not by 
law grant; and foraſmuch as the king is deceived in the law, for this cauſe his 
grant is void. 5 | 38 | | | 

Now, ſuppoſing I am right in inſiſting, before the court, that the whole charter 
of Charles II. is void; I ſubmit, that upon the iſſue of aon concefit, the crown is 
intitled to judgment ; becauſe any thing which goes to ſhew that the whole of the 
letters patent, or grant, are void, goes to ſhew that the king had not granted; and 
there are caſes, from which it appears, that no ſcire facias, nor any other proceed- 
ing, is neceſſary, in ſuch inſtance, to avoid the grant. 

Now, whether this be a legal power or not, I ſubmit to your lordſhips, that in 
fact, as it has been exerciſed, it is ſufficient. The words of the clauſe are, that 
« all or any” are to be removed, without any further proceſs, when the king ſhall, 
by an order in council, declare them to be amoved, and his order ſhall be ſignified: 
ſo that the order of the king, and the ſignification of it, is determined to be 19% 
fatto an amoval; to have the effect, in other words, of an actual ouſter. e 
court will ſee this from the expreſſions uſed in the clauſe itſelf; and they will there- 
fore thence neceſſarily collect, that the order of amotion itſelf actually diſplaced the 
corporation. The fignificavit ſeems to have been introduced for the purpoſe of 
notifying to the parties what the order was, that they might not afterwards ufurp upon 
the crown; it is found, in fact, that this order was duly ſignified ; and it thence ne- 
ceſſarily follows, upon this iſſue on the record, that the perſons, the objects of the 
order, were, in point of fact, removed. : | | 

It is not a pleaſant thing to cite againſt an oppolite party, the words he may have 
made uſe of in a former argument : but I remember the gentleman (who, on the 
other fide, conducted this cauſe with no ſmall ability at the trial) making uſe of an 
expreſſion,” which, at leaſt, from his mouth, convinces me what his ſentiments are 
upon this occaſion. It was ſaid at the trial, that the conſequence of the jury's hnd- 
ing the ſigniſication of this order, was an ab/olute diſſolution of the corporation under 
the charter of Charles II. 7 855 by 


Mr. Bearcroft. That was ſaid to the jury. 3 BE | 
Mr. Lane. Without ſaying more upon this clauſe of amotion, which I confeſs, 
as far as my poor judgment goes, I do not think ſo ſtrong a part of our caſe as the 
other iflue ; | wil proceed to ſpeak upon the effect of this judgment guouſque, in 
the ſecond replication, as ſtanding upon the record. _ ae 
Your lordſhips will find all the authorities which were uſed in the quo warranto 
againſt the city of London, 16th, 17th, 29th, zoth, and 31ſt pages of fir Robert 
Sawyer's argument. I was in hopes to have found the form of a ſeizure guazſſue. 
I think there is one in Riley's Placita Parliamentaria ; but I am pretty confident, 
from the quo warranto, in page 29 of fir Robert Sawyer's argument, that it runs 
thus ; “ That the liberties, &c. ſhall be — into the bahdrof the king, 1 
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« the court ſhall further order.” I truſt the court will conſider that this ſeizure is 
nothing more than proceſs to compe! an appearance; it is not treated as any thing 
more in the various arguments upon that ſubje& which have been adduced in for- 
mer times, and principally in the time of Charles II. | 
Your lordſhips know, that in the inſtance of a corporation, you may proceed to 
compel an appearance by diſtreſs infinite; and it may be difficult to ſuggeſt to the 
court any other legal mieans by which it can be done. Certainly this ſeizure 
guouſque, which mult be a ſeizure in point of fact, whether by writ of ſeizure or 
otherwiſe, is for the mere purpoſe of compelling an appearance, till there is an ap- 
pearance. I think che court will hardly ſay, it is poſſible for a replevin to be made; 
tor your lordſhips know the form of replevin in this caſe, as in all others, is, that 
the thing taken ſhall be reſtored into the hands of the party, upon giving ſecurity 
to appear to proſecute his ſuit, or as the caſe may be, and as there can be no replevy 
till {eizure; and, as in this caſe it is allowed that the corporation might have come 
in, and by appearance have cured their default, that goes the whole length of allow- 
ing, that this corporation, as to its corporate office, remained in exiſtence z for other- 
wiſe it could not have come in to have replevied ; it muſt neceſſarily have remained 
in exiſtence, or it could not ſo have done. . Ys 
But the order of the court in this judgment guouſgue, which is ſtated upon the 
record, and which I ſhall take to be the formal ſtate of ſuch judgment, is, till the 
court further order : and in the quo warranto, page 16, fir Robert Sawyer uſes an 
expreſſion, arguing for the crown, which goes the whole length of ſupporting my 
Poſition ; he ſays, Where, on default of appeatance, a ſeizure is made” (he does 
not ſay avhere a ſeizure is awarded, but where à ſeizure is made; which muſt be by 
an actual taking into the king's hands) © which is in the nature of a diſtreſs, to 
« bring in the party by putting him out of poſſeſſion of the liberty, till he appear 
« and replevy, the court, if the defendants come in time and pray it, may deliver 
« them the poſieſſion upon replevin.” This confirms what J ſtated to be the form 
of a writ of ſeizure gacuſque, which muſt be till the court further order, the court 
having a power, with reſpe& to the delivery of the liberties of the corporation, 
which, in the caſe of a final judgment, is in the king alone. 3 x 
It was aſked by the court, whether any inſtance had exiſted of writs of ſeizure 
in quouſgue judgments ; I believe the court took down the names of them; there 
were three inſtances in the notable caſes of thoſe times. The form of the writ 
does not appear upon the roll, and therefore we have to colle& from the books upon 
the ſubject, what the form and language uſed by the court in ſuch writs of ſeizure 
mult be taken to have been. | | 
In the caſe of York (which is a material caſe) the defendants there came in ſome 
vears after there was an int:rlocutory judgment in 36 Charles II.— they had a new 
charter in 1 James II. (this appears upon record, and we had it in proof at the 
trial) and the defendants, in quo warranto, in 4 James II. came in, replevied, and 
had a writ of reſtitution. 'This they had, your lordſhips ſee, ſome years after : the 
parties may at any time replevy ; they may enter their appearance, and cure their 
default, unleſs in the inſtance in which the crown has proceeded beyond a ſeizure 
guouſgue: if the court has proceeded to a final judgment, there, perhaps, it may be 
different, becauſe then the parties muſt take according to that modification which 
the pleaſure of the crown dictates ; but it is not ſo if they come at any time before 
final judgment and ſeizure thereupon. The corporation may make their appear- 
ance, and cure their default; and there muſt be ſomething done farther than a 
writ of ſeizure guouſgue ; as lord Holt ſays, in the caſe of the king, v. the city of 
London, as reported. in Skinner, 310, that if the corporation. does not appear upon 
ſummons, the franchiſe ſhall be ſeized into the king's hands, acmine diſtrictionis; 
and if it does not come during the eyre, it was lolt, 2 i». 282. he ſays, that the 
| Tiberties are of three kinds; then he ſpecifies them, and goes on to add the ſame law 
of a judgment of ſeizure, as forfeited, for this amounts to a judgment of ouſter ; 
of a ſeizure guorſgue ; then he goes on to cite that part of the caſe which 
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was cited before, as to the propriety of the judgment, in being a judgment of 
ſeizure, or a judgment of ouſter. I contend, that as the form of this judgment is, 


| that thoſe liberties ſhould remain in the king's hands till the court further order, 


that the king had no power to diſpoſe of the franchiſes ;: they were, perhaps, in 
abeyance (if it may be ſo called, being only ſuſpended for a time) that the king 
could have no power over them; for if the king had ſuch a power, it would be 
impoſſible for the party to have a right to come in, and, by his appearance, cure his 
default: upon his coming in and curing the default, a writ of reſtitution is ordered; 
but if the king, in the mean time, could have given away the liberties and privi- 


. leges to another, it would be impoſſible for the court to do that which the law ſays 
they may do, when the party has cured his want of appearance, namely, give him | 


a reſtitution of his privileges again. 

The court could not themſelves make any order till final judgment; unleſs 
it was this order of reſtitution upon the parties appearance ; upon a final Judgment, 
the court would order, the court alone having the power to order, that thoſe privi- 
leges ſhould be ſeized into the hands of the crown, © donec* Rex aliud præceperit; 
for then being forfeited and gone, the court can exerciſe no farther dominion over 
them; but they paſs by the judgment of the court, that they ſhould go into the 
king's hands, from whence they originally iſſued; and then, and not till then, has 
the king the power of moulding them at his will, and 22 with them by way of 


re- grant, or putting them forth again, according to his pleaſure. 


The inſtance put of an appearance curing a default, ſhews moſt clearly, that the 
court only has the power, and the king no ſuch power, as it muſt be contended on 
the other ſide that he had; elſe 1 E this charter of Charles is void, | 
and good for nought. 

Even ſuppoſing there had been a final judgment, hebt travelling ſo far into 
the ſubject as the learned. recorder did yeſterday, in which I truſt, he convinced 
the court, that even after a final judgment, there could be no ſuch thing as a for- 
feiture of the exiſtence of a corporation; thinking with Mr. Erſkine, that it is not 


by any means neceſſary for us to go ſo far, at leaſt we may inſiſt, that without a 


awrit of ſeizure there was nothing in the king's hands to grant; ſuppoſing a writ of 
ſeizure neceſſaryx upon a guorſgue judgment, none appears to have iſſued, and 
they are not diſplaced till ſuch a writ of ſeizure actually makes a transfer of the 
privileges from the corporation into the hands of the crown. 

Even ſuppoſe the crown to have gone on to a final judgment, which bad pro- 
nounced thoſe liberties to be ſeized for ever, or the corporation to be ouſted of 
them; I till contend, that till a writ of ſeizure, the crown could have exerciicd no 
dominion upon thoſe liberties and privileges. 

Your lordſhips will ſee a variety of caſes in the quo warranto againſt London, 
in which thoſe writs of ſeizure are ſtated ; there are two in the caſes of Wincheſter 
and Oxford, in the 2 29th and zoth pages of fir Robert Sawyer's argument. There 
is a writ of ſeizure in Wincheſter, in 33 Edw. I. directed to the ſheriff ; after- 
wards the city compounded, and a writ of reſtitution iſſued. There is another in 
the inſtance of Oxford, where the liberties are ſtated to have been ſeized by writ 
of ſeizure in the 32d Henry III. the king in the ſame year pardons them, and grants 


them reſtitution, and there was a writ to the ſheriff to put them into poſſeſſion, 


and upon that, reſtitution was made; which ſhews clezrly, that the writ of ſeizure 

4 have transferred them from the hands of the corporation; but that till an 
actual laying-on of hands by the crown upon the liberties and privileges, nothing 
goes from the corporation. 

It was ſaid, and ſeemed to be with ſome effect for a moment at leaſt, that there 
could be no ſeizure of an incorporeal franchiſe. Theſe writs of ſeizure upon final 
judgment completely ſhew the contrary ; for theſe franchiſes and liberties are actually 
ſeized into the king's hands, and are the ſubject as well of a writ of ſeizure as 
reſtitution afterwards, and therefore beyond all queſtion they could be ſeized into 
the hands * the crown, although. wa 4% heriditaments ; and ſheiy too, _ 
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theſe which are called nonentities, may be ſeized into the king's hands, for the ſake 
of giving him a power of modifying them, or granting them out again at pleaſure, 
In the caſe of Malmſbury, in which it was ſaid there had been a reverſal of the 
judgment in parliament, there was no appearance; in that caſe, on what ground 
the reverſal in parliament was had, it is impoſſible for us to know; from conjec- 
ture it might be, becauſe there was a final judgment where there had been no ap- 
pearance, or becauſe they did not proceed by diſtreſs infinite to compel an appear- 
ance, as the law directs them to do; that might be the reaſon, for it ſeems to be a 
ſufficient reaſon in law ; perhaps it was, becauſe there was no award of ſeizure 
upon the guciſue judgment: when we find upon a record on error brought, that 
the judgment was reverſed, we are to look to thoſe matters which ſeem to us objec- 
tionable, on account of the informality of the proceedings, and there does not 
appear any award of proceſs on this guouſgue judgment. 7 

It was neceſſary that the crown ſhould be put into poſſeſſion legally; the judg- 
ment only gives a right to this writ of execution, it is the writ of ſeizure itſelf 
which puts the crown, as in other caſes the ſubject, into the de fads poſſeſſion of 
the thing ſeized. : | | 

J did ſtate that this could not have the effect of being a ſuſpenſion of the cor- 
porate capacity, becauſe then this corporation could not have come in again and 
replevied, which, from all the cafes it is clear, might have been done, and in the 
inſtance of York was done, at the diſtance of ſeveral years. x 

There was another inſtance (the caſe I do not immediately recolle&) in which I 
think they came at a greater diſtance than four years, and replevied ; becauſe there 
had been no ſeizure into the king's hands as forfeited, the king had not exerciſed 
dominion over the franchiſe, and till he had, I ſubmit to your lordſhips, the default 
might be cured by appearance. | | 5 | 

When the motion was made upon this ſubje& originally by Mr. Bower, he 
ſtated very correctly, that when they were in the king's hands, he had then a 
power, by new grant or letters patent, to give thoſe privileges away which were 
veſted in him by the judgment. Certainly, if the crown had any powers veſted in 
it by the judgment, the crown had a power of granting them away; but we ſay 
there was nothing in the crown to grant, that the guou/gue judgment gave the crown 
no power at all, and that by conſequence the crown could not legally exerciſe any 
power, and that there was nothing for ſuch power to operate upon. 

T :ruſt the court will be convinced, that it was not intended to ouſt this corpora- 
tion by thoſe who brought this information ; the form of which ſhews that, becauſe 
it is brought againſt the corporation itſelf, and not againſt the individuals ; and it 
. Is the received doctrine as laid down in the argument in the quo warranto againſt 
the city of London, and in Lord Hale's common-place-book, that the information 
mult be calling upon individuals to ſay why they have uſurped the franchiſe, not 
calling upon the corporation to ſay why they have uſurped it, in the ſame breath 
calling them a corporation, and then aſking them why they have uſurped to be a 
corporation, | | | 

The very deſcription allows the corporation to be the character you ſue, and 
having allowed it upon record, you cannot afterwards contend that they are not 
that character which out of your own mouth you have allowed them to be. That 
is a poſition which was uniformly adopted on each fide in the quo warranto 
2gainſt the city of London, and does not ſeem to have met with an anſwer in any of 
the arguments uſed in that cale ; and I cannot help repeating, that the form adopted 
in the preſent inſtance does ſhew moſt clearly, that it was not in the intention of 
the crown, by this in formation, to ſeize the franchiſes of the corporation for an 
uſurpation ; that could only be effected by ſome of thoſe ways already ſtated, or at 
leaſt by ſome office found, or other matter of record (it is immaterial by which 
way) but it muſt be upon record, that thoſe liberties are found to be ſeized into 
the king's hands, and there muſt be the actual conveyance of them into the king's 
hands in conſequence, In 9 Cole, 95, 96, it is ſaid, that if the king's * 
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found by office to an incorporeal inheritance, the king ſhall not be in paſſeſſion 


before ſeizure. Now whether upon office found, or whether this be a ſubject upon 
* which no office was neceſſary, is perfectly immaterial, for the. ſame dectrine ap- 


plies; that the king could not before ſeizure be in poſſeſſion. In Sawilir, 70, it is 
ſaid, though the king be ſeized. fo, a condition broken, which determines the eſtate, 


he cannot grant it to another til} breach is found by office. So that after having 
granted (which it appears upon this record that the crown had done) letters, patent, 


incorporating a ſet of perſons, as done by the charter of Henry VII. the crown 
could not, till office found, or at leaſt till thoſe franchiſes were in him again, re- 
grant them, or ſend them out again from him. In Stamford, de prerogat, reg- 77. it 
is ſaid, if on petition mon/trans de droit, or traverſe, the plaintiff. recovers, judg - 
ment ſhall be given quod manus demini regis azoveantur, and thereupon a writ of 
ouſter les mains goes, which is to the effect, that the plaintiff ſhall have bis lands 


ſeized by the king out of the king's hands. Your lordſhips ſee, therefore, that in all 


theſe caſes, in every proceeding where there is an actual poſſeſſory transfer of the 
franchiſe, or of the right, although in an incorporeal hereditament, in every caſe 
there is a writ to effectuate the judgment of the court, whether proceeding by 
petition, traverſe of office, or otherwiſe. | | IYER Ws 
With reſpe& to any argument that may be uſed to maintain a contrary poſition, 
from the caſe of the mayor of Colcheſter v. Seber, I will ſhortly ſay, that any opinion 
which might fall from the court in that caſe, applicable in that view here, was on a 
ſubject not before the court for their conſideration; it does not ſeem to have met with 
their conſideration, nor is there any judgment given at any length on the point, 
merely ſufficient to raiſe a doubt upon the ſubject, for the words are, it may be 
« different perhaps in the caſe of an information againſt the corporation itſelf. 
If I am right in contending that the effect of this guouſgue judgment was not to 
transfer any of the liberties or privileges into the hands of the crown, let us con- 
ſider how the caſe ſtands, ſuppoſing the fact, that the king had not the power of 
granting them away, if he has nevertheleſs taken upon himſelf ſo to do; I cannot 
help reſting upon that, which has in various ſhapes been preſſed to the court be- 
fore, and as it ſhould ſeem with much effect, becauſe in my poor apprehenſion it 
does ſeem of the greateſt conſequence to the determination of this cauſe : it is 
what reduces the oppoſite party to a ſort of dilemma ; namely, this ;—the charter 


of Charles II. either is granted to the ſame corporation, or it is not. It could not 


be granted to the ſame, that is, the old corporation, becauſe ſeven or eight are ex- 
cepted ; it would operate as a disfranchiſement of the number not included in it, 


and therefore the citizens could not, in point of law, accept it : ſo that it could not 


go to the old corporation. Neither could it to the new, ſuppoling we are right in 


| contending hat the king had no power to grant to a new one, till ſeizure into his 


own hands; and which did not, in point of fact, happen upon this judgment 


_ guouſque. It is not affected to be granted to the ſame body there is an exception of 


ſeven or eight therefore it is not to the ſame body: and I ſubmit to your lordſhips, 
that it was not, in point of law, poſſible to grant it to a different one. 

I do not mean to. repeat the arguments of other gentlemen, but I rely upon 
thoſe arguments to ſhew, that, by reaſon of the ſeven or eight perſons being ex- 
cepted, the charter could not be ſuppoſed to be given to the lame body; and it 
could not, from the effect of the judgment guouſgue, be given to a different one. 

I will juft trouble the court with reading the caſe of Butler v. Palmer, to ſhew, 
that, ſuppoſing the judgment in this caſe did not annihilate the corporation, no 
new corporation could be created. The caſe has been mentioned; but there is an- 
ether report of it in 12 Mod. 247 :— The plaintiff brought caſe for a falſe return to 
a mandamus, commanding him to ſwear Harris to be mayor of the town of Dart- 
mouth; and a perempiory mandamus was moved for. It was reſolved by the 
court, that if there be an old charter ſurrendered, but the ſurrender not enrolled, 
and a new charter in conſideration of the ſurrender granted, the ſecond char- 
ter 1s void ; or, in other words, if the firſt charter be not completely done * 
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the ſecond. charter i is void ; and if there be any ahi perſons in the new charter 
than were in the old charter, any law made by them is void, becauſe they act 
under a void charter; but is valid, if made by thoſe only who were members under 
the old charter, becauſe then they act by their firit charter, which is ſtill good. 
There is a very ſhort note of another caſe of Piper v. Dennis, in reports in the time 
of lord Holt, 170, upon a quo warranto againſt the town of Leſkard, in Charles 
II.'s time: they furrendered their charter, which was not enrolled till king James 11, 
who, in confideration of the ſurrender, granted a new charter to them, per curiam — 
The ſecond charter, being in conſideration of a void ſurrender, was allo void. 

J ſubmit farther to the court, that the ola. corporation could not accept of any 
charter at all, neither conſiſtent nor inconſiſtent ; for their liberties and privileges 
were, I conceive, in ſuſpenſion or abeyance-; if they were in abeyance, then jthe 
old corporation could not take ; if not in abeyance, the king could not by pol- 
fibility grant the ſame privileges to any other deſcription of perſons ; all are not in 
a capacity to receive the exception of thoſe few would be holden to operate as a 
disfranchiſement of ſuch perſons, and therefore they were not in a capacity to receive z 
and all muſt receive, if any, becauſe a part of an exiſting corporation cannot accept a 
charter: but I do not know whether it is neceſſary to inſiſt much on this before che 
court, becauſe it does nor ſeem to me that we are in want of this argument, or 
that we need rely upon the reſtoring charter of Jones, as at all auxiliary to the . 
we mean to contend before the court. 

It is not wanted, if we are right in continding, that the charter of Charles II. 
is an utter nullity, and that the crown had no power to grant it. Upon the re- 
cord, as ſtated in the laſt replication, to which no ſuch exceptions, as applied to 
the firſt, have been taken; it appears, that the charter itſelf is void, and that there 
not having been any final judgment, the crown has done that which: the crown 
could not do in point of law. It is impoſſible for the court not to ſee upon this 
record, that there is no uſurpation whatever, becauſe it is found, and appears upon 
the record uncontradicted, that the charter of Henry VII. and che inſpeximus 
charter of Elizabeth, were in force and exiſtence at the time of the information i in 
10 Warranto; if ſo, it could not be an uſurpation to act, becauſe thoſe charters, at 
leaſt, gave the corporation a power of acting as a corporation, without its being 
ſaid that they uſurped a franchiſe; therefore it appears upon the information itſelf, 
that i it ought not, in point of law, to be ſupported. | 

I beg pardon for taking up jo much time; I will haſten to conciude, by ſubmit- 
ting to the court, what ſeems to be the effect of che whole of this charter, and this 
Funding, becauſe nothing I can ſay will add a ray to the great light which has been 
thrown upon the ſubje& by the very learned gentlemen who have preceded me. 
Suppoſing the charter of Charles II. was granted to the ſame perſons, and if to dit- 
ferent perſons, for the reaſons I havc aligned, it muſt be bad; if it was to the ſame 
body, there is an end of the queſtion — for _ have accepted the charter of 
james II. 

1 remember, when chis cauſe was tried the firſt time, that the learned e who 
tried it, did ſtate ſome doctrine, which was afterwards taken exception to, as perhaps 
carrying the law upon this ſubject much farther than it had ever been carried be- 
fore; and the learned judge's opinion was attacked, becauſe he took for granted, 
that the final judgment had not that effect upon a corporation, which, perhaps, it 
may be doubtful whether it had or not. 

The preſent chief- baron then ſaid, that if before the judgment of ouſter, the king 
had ſent his charter down to certain perſons, not members of the- old corpora- 
tion, and under ſuch charter they had aſſumed the power of, and to act as, a corpora-„ 
tion there, that charter could not have any effect. And he ſaid, he did not ſee 
much difference between that caſe, and the caſe of the old eorpojaron being re- 
itored again, and in poſſeſſion of their old corporate rights. 

Now, whatever that learned judge ſaid, as applicable to the caſe of a final judg- 
ment, and an actual _ will apply, without controverſy, to the caſe of an in- 

terlocutory 
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terlocutory judgment, where there has been no ouſter, becauſe it is not aſſuming 
that in which the learned judge might be ſuppoſed by ſome to have erred ; but 
merely taking for granted, that the liberties were not deſtroyed by an interlocutory 
judgment only, and which I preſume no gentleman will be hardy enough to con- 
trovert. FOI 

It was ſaid at the laſt trial, that till final judgment, there could be no ouſter ; 
and I am not in fear of any authority to controvert that poſition. 

Your lordſhips have ſaid, and there can be no doubt of it, that there cannot be 
two corporations in this place for the ſame purpoſe ; it does appear from theſe 
two charters, that they were for the ſame purpoſe completely ; for, exclufive of the 
general purpoſes which are marked out by them, it is a grant to the corporation of 
the city, to make magiſtrates for the city. What! are two corporations to have the 
government of the city, and to make magiſtrates for the' city ! How can that be 
ſuppoſed ? The court muſt neceſſarily intend, upon theſe charters themſelves, that 
they were for the ſame purpoſes ; and if [ am right in contending, that the old cor- 
poration was in exiſtence at the time of granting the charter of Charles II. there 
are two corporations created for the ſame purpoſe, and then they cannot both ſtand 
the ſecond muſt neceſſarily fall to the. ground; they need not be for all the ſame 
purpoſes :i: will be no anſwer to tell me, there are ſome reſpe&s in which they are 
not for the ſame purpoſe; for this purpoſe, at leaſt, they were the ſame ; and then, 
I ſubmit to your lordſhips, there could not, in point of law, be a-creation of any 
ſuch new corporation. I do not think I fhall' be told, that there may be any 
number of corporations created ; the confuſion which would be introduced by that 

doctrine, muſt induce the court not to be forward to adopt a conſtruction which 
may favour ſuch a poſſibility. PD 195 | 
Therefore I ſubmit, -that either under the clauſe of amotion, this corporation, 
created by Charles II. is diſſolved in point of law, or if not that, upon the finding, 
it is gone in fact; and that, therefore, according to the opinion of the preſent lord 
chief- baron, when he tried this cauſe, they could not poſhbly renew themſelves ;z 
which opinion ſeems to be built upon the moſt ſenſible and ſubftantial foundation: 
then the corporation is gone, ſo far as it reſts upon the charter of Charles II. for 
{upport. 1 1 211 £4.32 8D „ On 2 
The charter of Henry VII. iMamitted to be in exiſtence at the time of the 
guouſque judgment. The charter of James II. affects, in terms, to reſtore that cor- 
poration ; it reſtores every corporate officer by name, with the exception of one of 
the ſheriffs, who was dead. And' I contend, that that charter, ſuppoſing it had 
any effect, releaſed all the incapacities of the corporation, that it did diſplace the 
charter of Charles II. and revive the politic capacity; if that politic capacity could 
have been at all affected, a point which I do not give up, becauſe it ſeems to me 
maintainable againſt all the powers of argument; it, nevertheleſs, it was affected, 
this charter has completely reſtored the politic capacity. As it appears therefore 
clear, that this charter of James II. was accepted, your lordſhips will not preſume, 
that the officers renewed themſelves under the charter of Charles II. and that there 
are two corporations in Cheſter. There muſt, therefore, be an end of the charter 

of Charles II. even upon this record; thank God, the only place now left in which 
it affects to have any thing like an exiſtence. IEA ©) 

Mr. Juſtice Buller. As to the caſe of Aſtle v. Grant, that does not apply to the 
point that went upon the principle you mention; that if it appears upon the face 
of the record, that the plaintiff is not intitled to recover, he ſhall not have judg- 
ment; the defect there was upon the face of the record. What I want to know 
is, whether, if the replication be ſubſtantially bad, the court can at all look into 
the plea ? 7 | n | 

| ' » Adjourned.” 
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My lords, | Z | | 
FF is now my duty to ſubmit to your lordſhips what I apprehend to be the proper 

anſwers to the objections raiſed, by the learned judge, againſt the pleadings in 
this cauſe : | 2 

The firſt objection is,“ That the mode of electing aldermen does not appear on 
the firſt replication ; therefore the court cannot ſee that the concluſion is rightly 
drawn, viz. that the power of electing aldermen ceaſed in conſequence of the act 
done by the crown.” h | . 
| Mr. Topping then proceeded to ſtate the pleadings.] 
I ſubmit to your lordſhips, with reſpect to the plea, that it is not confined to the 
election of an alderman, in the caſe of death, but goes to the alternative, either of 
death or removal. It then ſtates, that in the event of death or removal of an alder- 
man or aldermen, the right of electing to the vacant place or places is in the mayor, 
aldermen, and common-council, of the city. | | 

The mayor, aldermen, and common-council, appear then upon the defendant's 
plea to be the only perſons in whom the right of electing aldermen, in the city of 
Cheſter, reſides. That is an allegation ſtated upon the defendant's plea, and ther 
3s no other allegation upon it ſtating the right to be in any other perſons. 

The replication admits the matters alledged in the plea; but it goes farther, and 
adds, that the king did ſomething more, becauſe after theſe previous proviſions of 
the charter are ſet out in the plea, it goes on to ſay, the king farther willed, that 
he ſhould have power, by order in council, to remove any one or more of the 
aldermen or common- council; and that they ſhould be ip/o facto removed by the 
fignification of ſuch order. Then it concludes with theſe emphatic words, any 
thing contained in theſe letters patent to the contrary notwithflanding.” ——_ 
I ſhall ſabmit to your lordſhips, that if the replication had ſtopped here, if the 
clauſe upon which the objection is ſtated by the learned judge had not been inſerted 
at all in the replication, but had been altoggghe romitted, ſtill the replication 
would have been perfectly ſufficient to warrant the concluſion of law, drawn by 
this replication. _ | | ; | 

The clauſe upon which the objection is ſtated, is (I ſubmit) mere ſurpluſage: it 
is not of the eſſence or ſubſtance of the replication; becauſe it applies only to ſuch 
acts and orders of amoval upon which vacancies might be filled up. But the order 
of amoval, ſtated upon this replication, and the act of amoval, is ſuch an order and 
act of amoval as prevents all poſſibility of making future elections, becauſe all the 
elefors are amoved. | n 

I rely. upon this moſt confidently, that if your lordſhips ſee upon this replication, 
that the clauſe ſet out is immaterial—even if. the court ſhould think that any ob- 
jection could ariſe upon the clauſe itſelf —ſtill J fubmir to your lordſhips, that it does 
not avoid the replication : it is irrelevant; it neither adds to, nor takes away, the 
ſubſtance or effect of the replication ; and if the omiſſion of the clauſe altogether 
could not have vitiated the replication, the inſertion of it cannot do ſo. 
But ſuppoſing the clauſe ſhould be thought material to the replication, I ſhould 
then ſubmit to your lordſhips, that the reference to the mode of election is clear 
and obvious. | b 

It will not be contended, that it was neceffary to ſet out in the replication, over 
again, the power of electing aldermen, which was ſtated in the plea; when the de- 
fendant himſelf has ſtated that power of election in his own plea. The words of 
reference in the replication to the plea are theſe : in ſuch manner as was before di- 
rected by the ſaid letters patent.” Your lordſhips here will bear in mind the previous 
words in this replication, namely, * that the king farther willed,” after all the pre- 
vious proviſions ſet out upon the defendant's plea ; then it concludes, © in fuch man- 
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ner as was before directed by the ſaid letters patent.“ The previous proviſions of 
the charter are ſet out by the plea: the replication connects thoſe previous provi- 
fions ſet out, with that replication : the words © in ſuch manner” are not the words 
of the pleader, but they are the words of the clauſe itſelf, which directs that upon 
any amoval, in a caſe where a new election can be had, that election ſhall be in 
ſuch manner as the king. had hefore declared the election ſhould be in his letters 
tent. 

All that is. neceſſary, however, upon this point, is to refer to the mode of ele&- 
ing aldermen. That reference I take to be clear: But I again ſubmit to, your lord- 
ſhips, that this clauſe is altogether irrelevant, and immaterial, and that it is mere 
ſurpluſage. It does not apply to the exerciſe of a mere power of amoval, ſuch as 
is ſtated. upon this record. If it had been omitted altogether, it could not have 
hurt the replication; and being inſerted, it cannot hurt it. | 

But a moſt ſatisfactory anſwer, I conceive, has been given by Mr. Lane: that if 
this charter of Charles II. had contained any other power of electing aldermen than 
that which the defendant has ſet out in his plea, and which could be reſorted to, 
in caſe the mode ſtated in the plea could not, then the defendant ſhould have ftated 
a fact upon which the concluſion of law drawn by the replication ſhould not fol- 
low. As for inſtance, that although all the aldermen and common-council wece 
removed by the king, yet that the charter contained a proviſion, that they being re- 
moved, the power of election fhould devolve to another body. This, however, the 

defendant has not done: and with reſpe& to the doctiine of intendment after ver- 
dict, I take it to be clear and ſettled law, that nothing can be intended after ver- 
dict, but what will ſupport that verdict. - 

With reſpect to the objection to the ſecond replication, I underſtand it to be, 
te that it does not appear with certainty, upon that replication, in what charter the 
power to make the order in council, ſtated in that replicatiun, was contained: that 
the court cannot look at the firſt replication to find that out, and therefore the ſe- 
cond replication is bad.” I believe I am accurate in ſtating the objeftion made by 
the learned judge. | | | 

My anſwer to this objection is, that it is perfectly immaterial to what charters 
that order in council refers; becauſe upon this replication the exiſtence of the order, 

in point of fact, is not material to any concluſion of law drawn by the replication ; 
and therefore the ſetting it out upon the record, is mere ſurpluſage alſo. 

If the king had never made any order in council at all, ſuch as is ſtated in that 
replication, or if he had no power to make any ſuch order, it would not hurt the 
replication : the order is not neceſſary to the validity of the replication ; the facts 
alledged, independent of it, ate ſufficient to warrant the concluſion of law drawn 
by the replication. | . 
What are the facts ſtated upon the replication? The firſt is a charter of Henry 
VII. incorporating the mayor and citizens of Cheſter. Then a charter of Elizabeth, 
confirming that charter of Henry VII. by in/peximus ; an averment that thoſe char- 
ters were in exiſtence and full force at the time of an information which is after- 
wards ſtated upon the record. 3 | 

The information, the gu/gue judgment upon that information, and the charter 
of reſtitution, are then ſtated. The acceptance of that charter is averred. 'There 
is an averment of the identity of the information and judgment; and from thoſe 
facts the concluſion is drawn, namely, that after that charter of pardon and reſtitu- 
tion, the old corporation were admitted to their antient eſtate, and the new corpo- 
ration ſuperſeded. | | 2 Þ 

I ſhould be glad to hear from my friends, what poſſible connection this order in 

council has, either with the charter of reſtitution which follows it, or with the con- 
cluſion of law drawn by the replication. The charter of reſtitution neither refers 
to it in terms nor in ſubſtance : It proceeds upon this idea; that the king, willing 
to remit the quouſgue judgment, does by his pardon under the great-ſeal releaſe that 
Judgment, and reſtores and re-grants to the citizens of Cheſter their antient conſti- 
+ as oe tation, 
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tution. There was no power conveyed by the order in council, to enable the king 
to grant a charter of reſtitution : that order was not neceſlary to give the charter of 
reſtitution operation; unqueſtionably, therefore, it has no reference to, and is not 
at all of the eſſence and ſubſtance of, the plea. Any other matter, as well as this 
order in council, might have been ſtated juſt as much to the purpoſe, as to the con- 
eluſion of law drawn by it. . | x 

I appprehend it to be a clear principle of law (I ſpeak with great diffidence, 
when 1 ſpeak upon the ſubject of ſpecial pleading, for I do not profeſs to be a ſpe- 
cial pleader) that where any immaterial fact is ſtated upon a plea or replication, no 
concluſion of law follows or can follow from it; for the court look only to ſuch facts 
as are material and relevant upon the record. This order of council is not ma- 
terial : it is not relevant to the concluſion of law drawn by the replication ; namely, 
that the charter of Charles II. after the charter of reſtoration, was void, and of no 
effect. The order of council has nothing to do with it, one way or the other. 

This appears to me to be a ſufficient anſwer to the objections which have been 
made, by high authority, to the firſt and ſecond replication. 

There is a third queſtion I underſtand to be hinted at by your lordſhips ; namely, 
Whether, ſuppoſing each replication ſhould. be bad in itſelf, the court can look at 
all the facts contained in them, ſo as to give judgment upon the whole record for 
the crown, when the two replications made by the crown are ſeverally bad? 

Before I ipeak to this queſtion, J would remind your lordſhips, that the preſent 
application to the court is in the nature of a motion in arreſt of judgment ; there- 
fore no objections of form can be now made: all defects of form, I take it, are 
cured by the verdict : and I ſubmit to your lordſhips, that nothing can be intended 
ſo as to overturn that verdi&t. Ir muſt not be forgotten, too, that the preſent ap- 
plication is made, by the defendant's counſel, upon the whole record, for judgment 
for the defendant. f : | | 

The objection is, that the court cannot look at the whole record at once. I pro- 
feſs to your lordſhips, when I firſt heard the objection, it ſtruek me toibe a new 
doctrine, as applied to this ſort of ſubſect. T have always underſtood, that courts 
of law could not travel out of the record before them: I have always been taught | 
to believe, that the attention of the courts and judges was to be confined dire&ty 
and pointedly to the record before them; and that they could take judicial know- 
ledge of ſuch facts only as were alledged in the pleadings of the parties. Indeed, 
if I do not miſtake, ſome animadverſion has fallen upon a great and venerable cha- 


rafter (whoſe abſence from this court, and the caute of it, I lament as much as 


any body) for having extra-judicially, as was ſaid, travelled out of the record be- 

fore him: but I never heard it ſaid, that the court were not to look at all the facts 
ſtated upon the record, and to ſee what was the concluſion of law which followed 
from thoſe facts ſo ſtated. I contend, that judgment muſt be given en the whole 
record. | 

If any fact ſtands upon this record, found by the jury, or admitted by the plead- 
ings, inconſiſtent and incompatible in law with that titie which the defendant has 
ſet up, I contend that he can never have judgment upon this record. There are 
many authorities to be cited upon this ſubject; and the application of them, I 
think, I ſhail ſhew moſt correctly preſently. | 

In 8 Co. 93, Frances's caſe ; where the plaintiff's title was deſtroyed by the repli- 
cation, yet he had judgment; for the count was good, and the court ſay, “ So that 
upon the whole r cord it appears, upon which the court ought to judge, that the 
plaintiff has a lawful term in the land, and that the defendaut has taken his cattle 
wrongfully ;” and therefore judgment was entered accordingly, 

In the fame book, 163, it is ſaid, “ Although verdict, on iſſue tried, be given for 
the plaintiff, yet, if on the whole record it appears that the plaintiff has no cauſe of 
action, he ſhall never have judgment.” fe, | 

In 4 Burr. in the caſe of the king v. Abraham Heath (the Helſtone caſe) all the 
iſſues upon the record were found for the defendant. The motion made by Mr. 

| | } Dunning 
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Dunning was, that, notwithſtanding all the iſſues were found for the defendant, 
yet upon the whole record it appeared, that the defendant had no title, and upon 
that rule there was a judgment of ouſter againſt the defendant. 

J have cited theſe caſes to ſhew that the court look at the avhole record. If the 
court is to look at the whale record when they are to pronounce a judgment, I 
ſhould be glad the gentlemen will point out what part is to be omitted, or withe 
- drawn from their conſideration. It would be a fingular thing, to ſay that the court 
ſhould omit looking at ſome part, when the law ſays they are to look at, and to give 
judgment upon, the whole of the record. I ſhall not trouble your lordſhips further 
upon this point: I think it unneceſſary ; becauſe I contend before your lordſhips 
with the fulleſt confidence, that theſe replications, ſeverally taken, are ſubſtantially 
good; that no objections, which will ſtand the teſt of argument, can be taken to 
them. And, indeed, my lords, I cannot but conſider the ſituation of the pro- 
ſecutor's counſel to be fingular, when it is remembered, that we are arguing ob- 
jections, in this ſtage of the proceedings, that have formed no 2 of tlie ground 
on which the defendant's counſel moved for judgment for the defendant; and upon 
which objections not one word has been ſaid by the counſel on the other ſide. The 
replications being, my lords, as I contend, good, and the court being to give 
judgment upon the Whole record, what are the iſſues found? 5 

Before I apply myſelf to this part of the caſe, I would obſerve to your lordſhips, 
* the proceedings in quo warranto bear no analogy to ſuits between ſubje& and 
ubjet, | 

In an information in quo warranto, the defendant is what the plaintiff is in an 
action againſt another perſon. The defendant is the actor upon this record: he is 
what the plaintiff is in ſuits between ſubject and ſubject. The king, by his pre- 
rogative, has a right to call upon any man, who exerciſes a prerogative-franchiſe, 
to ſhew his title to that franchiſe. The king has no need to ſet out a title in him- 
ſelf, becauſe all franchiſes are derived from him, as their ſource and fountain: he 
has, therefore, a right, as it were, to file a bill of diſcovery againſt the defendant, 
and to compel him to ſhew his title to the court. He muſt ſhew a complete title, 
and he muſt ſhew that complete title at once. That I take to have been clearly 
held in the caſe of the 4ing v. Leigh, reported in Burrow ; where it was held, by 
Lord Mansfield, that the defendant mult ſhew a complete title at once, by his plea, 
and that he could not reſort to any thing elſe contained in any other part of the re- 
cord, in order to bolſter up that title. 

The objection, therefore, as made by the learned judge, that it was not compe- 
tent, in ſome caſes, to call in the aſſiſtance of one replication, in order to aid ano- 
ther, may be perfectly true, with reſpect to pleadings by a defendant, in informa- 
tions in quo warranto; becauſe the law, as laid down in the caſe of the king v. 
Leigh, is clearly this; that the defendant muſt, by his plea, ſhew himſelf com- 
pletely poſſeſſed of, and entitled to, the franchiſe which he claims; and he can refort 
to nothing elſe but that title, ſo diſcloſed by his plea. : | 

But J apprehend that this has no reference whatever to pleadings by the king. 
Let the replication contain as many different matters as it will, the defendant is 
bound to anſwer to all: and if, in the anſwer which he {ets up to any one of thoſe, 
he fails in ſhewing that his title is conſiſtent, there muſt be judgment againſt him, 
The king's plea cannot be objected to on the ground of duplicity : he may plead 
as many matters as he will (ſo ſay the books;) and the defendant muſt anſwer to 
them all. If the facts, then, cannot be anſwered, ſo as to ſupport the title ſet up 
originally by the defendant, the crown muſt have judgment upon the record; be- 
cauſe, if the defendant has no title to the franchiſe, it muſt of neeeflity be in the 
crown. E 

In this caſe, the defendant has attempted by his rejoinder to anſwer the facts al- 
ledged by the replication. With reſpec to the firſt replication, he denies the ſig- 
nification of the order in council; and with reſpe to the laſt, he ſets out a final 
judgment, the operation of which, he ſays, is to diſſolve the corporation. 

| Tt | Now, 
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Now, upon this anſwer given by the defendant to the replication for the crown, 
what are the iſſues found by the jury? They are both againſt the defendant: 

In the firſt place, That the order was ſignified ; and, - 

In the next place, That there was no final judgment diſſolving the corporation; 
conſequently, I ſay, there was no diſſolution of the corporation. 

The next queſtion is, Are thoſe material iſſues? for, according to the doctrine 
laid down in the caſe of the 4ing v. Leigh, before cited, if any one material iſſue 
upon the record is found for the crown, the crown muſt have judgment. Then, 
who can read this record, and ſay, theſe iſſues are not material? When a power 
is reſerved in a charter of the crown, to remove all the aldermen of a corporation, 
when that power has been exerciſed, and the aldermen amoved, and no reſtoration 
ſubſequent to that actual amoval is ſtated upon the record; is not that materia], 
when the defendant ſtates his title to ariſe from an election by aldermen, who. ap- 
pear upon the,record to be previouſly amoved, and do not appear to have ever been 
ſubſequently reſtored ? 2 5 | | 

It is not only not alledged affirmatively, that they were reſtored, which is enough 
for the purpoſe of any argument, but the negative alto appears inconteſtably; far after 
the order of amoval was fignified, and the actual amoval by that order took place, 
the charter of reſtoration is ſtated, which comes in and reſtores the former body to 
their antient rights. t | Re 

Will the court then intend that there has been an acting under the charter of 
Charles II? The charter of James is ſtated upon the record to have been accepted; 
if the court make any intendment, it muſt be a legal intendment, namely, that the 
parties have acted as by law they were competent to act. 

This leads me to conſider the grounds upon which Mr. Bower has ſubmitted his 
claim to judgment for the defendant. | 

The firſt is, That the act of amotion, ſtated upon the record, was not juſtified 
by the charter, and io the corporation was not diſſolved. | | 

The ſecond is, That it appears upon the whole record, that at the time of grant- 
ing the charter of Charles II. there was a judgment againſt the corporation, ſuſ- 
pending its functions; that during this ſuſpenſion the crown might create a new 
corporation; that it did ſo by the charter of Charles II. and conſequently the 
charter of reſtoration did not operate. | 

I did not underſtand, at the time when the motion for this rule was made 
by Mr. Bower, that he made any objection to the legality of the power; it 
ſeems however, that has ſince been taken up by ſomebody. But ſuppoſing it to 
be legal, then it was contended that the power was not purſued in the order of 
amoval. Whether the crown can reſerve in its grants of incorporation, a power of 
the deſcription contained in this charter, I think it is not very material, on the part 
of the proſecutor, to contend. Large and boundleſs as this power ſeems to be, I 
ſhould incline to think that it might be argued, and with ſome colour of authority, 
that it was legal. It is a maxim of the law—cujus eft dare ejus eft diſponere. 

That I take to be true, in caſes of grants from the crown, though nor ſo with 
reſpect to grants from ſubject to ſubject, the crown may annex, in a grant of a fee, 
a condition, that a perſon ſhall not alien ; that is laid down in Bro, tit. condition, 
Flac. 82—Bro. prereg. 102 and Cor. Litt. 223. 

But it is not the intereſt of the proſecutor to maintain, upon this argument, the 
legality of this power of amotion, becauſe I ſubmit to your lordſhips, that if the 
power of amotion is illegal, the grant is vitiated ; if the king could not, by law, 
annex to the eſtate the condition which, in fact he has annexed to it, the grant is 
void, becauſe he is deceived in his grant. The court is bound to ſay, the king 
would not have granted but upon the conditions he has reſerved in his grant; and 
inaſmuch as the condition cannot be complied with in point of law, the party ſhall 
take nothing under that grant; it is one of the prerogatives of tie crown that it 
ſhall be ſo. If this reaſoning be juſt (and I will cite ſome caſes in ſupport of it) 
then it will follow, that this power being illegal, the grant is void; I 

| | * 
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grant. 
; In Shepherd's Abridgment, tit. prerog. 48. it is ſaid, that the king cannot, by 
force or fraud, directly or indirectly, give me the lands or goods of another man, 
or give him power to take mine from me Noy. 62.—21 offize 24. hence it is, that 
all his majeity's patents that are contrary to the law of the nation and common jul- 
tice, are vcid. | | 
In Placito 49. it is ſaid, the king may not have or take that which he hath a 
right to, which is in the poſſeſſion of another, but by a due courſe of law; for he 
has no prerogative but what the law allows him. | 5 
In the ſame book, page 94, it is ſaid, that the king's grant may not be conſtrued 
by a trained implication, beyond the expreſs words thereof, nor to any other intent 
than what is preciſely expreſſed, or neceſſarily implied in it. | 
In plac. 3. it is ſaid, this is a rule, that his grant muſt be conftrued, ſecundum 
intentionem et non in deceptione regis ; and that the king's meaning is the beſt direc- 
tion for the conſtruction of his grant; and therefore, where his patent cannot take 
effect, according to his apparent intent, but he will be deceived in it, it ſhall be 
void. . „ 9 | 
In Bro. pat. 11. wherever the king is deceived in his grant, or his patent, it 1s 
void; it is farther ſaid, if the king's grant may not take effect according to his in- 
tention expreſſed in the letters patent, it ſnall be void, and ſhall not be extended 
to paſs any other eſtate than what he intended to grant. I beg the attention of the 
court to this caſe, for it ſeems very applicable to the preſent queſtion, with reſpect. 
to the prerogative of the crown, in excepting out of a grant, that which would be 
incident to the nature of the eſtate granted. It is laid down in Shepherd prerog. 
64. that he may except out of his grant, a thing incident to what is granted, which 
a ſubject cannot do. The ſame is laid down, 5 Co. 11.—1 Co. 50.—3 Co. 31. 
In Shepherd prerog. 91. it is ſaid, where the king grants more than he hath, as 
when he hath the cuſtody of land, and grants the land itſelf, the grant is void. 
That ſeems to me to be very applicable to the caſe before your lordſhips, with re- 
ſpect to that part of the argument which proceeds upon the idea that the corpora- 
tion came to the crown by forfeiture. I will ſtate ſome authorities upon that ſub- 
ject in this ſtage of the argument. | 
It is laid down in Shepherd's Abridament, page 68, That no forfeiture can be 
taken, hy the king, of any land, before the offender be attainted of the offence for 
which the forfeiture accrued ; that the king is not, in thoſe caſes, to ſeize any man's 
land, till the cauſe of forfeiture, and the thing forfeited, be found by ſome record. 
There are other authorities, which I have met with in the courſe of looking into 
this ſubject; and taking it either way, either that the power reſerved in the charter 
of Charles is legal or illegal, I ſubmit, that upon this replication the crown. muſt 
have judgment. If the power is legal, the court, in the conſtruction of it (if the 
caſes I have cited are authorities in law) muſt look at the intention of the crown in 
the reſervation contained in the grant; for I ſubmit to your lordſhips, upon the 
authorities I have cited, that the power is what the king intended it ſhould be: 
there is no limitation or reſtraint laid upon the exerciſe of this power; but it is ſaid, 
the king, by order in council, may amove any one or more of the aldermen and 
common-council, that they ſhall be ipſo faclo removed, any thing contained in the 
letters-patent to the contrary notwithſtanding. The clauſe. which is ſuppoſed to 
narrow this power of amoval, follows after thoſe emphatic and ſtrong words, “any 
thing contained in the letters-patent to the contrary notwithſtanding,” The king 
might remove one or more; there is no limitation; if he could remove more than 
one, I contend that he might remove all. The exerciſe of the power of the crown, 
taking into conſideration the time at which it was exerciſed, I contend to be clear 
proof of the intention of the crown to reſerve ſuch a power in the grant; and the 
immediate ſubmiſſion of the parties to the exercife of the power by the crown, puts 
their conſtruction alſo upon that power ſo reſerved in the charter; for J cannot 
| | conceive 
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conceive that the perſons amoved by this order in council would, in four years 


after the granting tne charter, have ſubmitted to an actual ouſter of every one 
of them, unleſs they had been fully apprized what was the intention of the king 
in the reſervation, and what was the true conſtruction of that power ſo reſerved. 
We are putting a conſtruction upon it at this day, a century from the time when 
the fact happened; but thoſe at that time put their own conſtruction upon the power 
contained in the charter, within a period of three or four years after the charter 
was granted. Out of their mouths we have then the cleareſt evidence what the 
conſtruction of this power reſerved was, what the king meant and intended by it 
and therefore, what he did, in fact, reſerve by it. In point of fact, however, they 
are 1½% facto amoved ; and ſo it is averred upon this record; and it is no where 
Rated upon the record, that they have reſumed their offices, or were reſtored to 
them. When the court ſee upon this record, an adtual amowal of all the aldermen 
in whom the right of electing aldermen is veſted, and when the court ſee alſo a 
charter of reſtoration, and that charter is admitted to be fully accepted, the court 
muſt preſume that they acted according to the charter of James II. and not accord- 
ing to the charter of Charles II. and (except the ſeven perſons excepted) they muſt 
be the ſame body. According to the power contained in this charter, it was com- 
petent for the king to amove all the perſons ſtated upon the record. He has done 
it; and the power of election conſequently ceaſed. If by law that clauſe was void 
in itſelf, I ſubmit the whole charter is void alſo. 

All the authorities cited by my friends who have gone before me, and by myſelf, 
clearly prove, that where the king's grant cannot take effect according to the ex- 
preſſions contained in the grant, the conſequence is, the grant becomes void. It is 
tor the learned gentlemen on the other ſide, to ſhew any caſe of a prerogative grant, 
where an illegal clauſe was contained in that grant, that the clauſe has been illegal, 
and yet the remainder of the grant has been held good. I defy the gentlemen to 
fhew ſuch a caſe ; I will venture to aſſert, none ſuch does exiſt. | 

It however the court ſhould entertain any doubt upon this firſt replication (which 
I do conceive impoſible) there can be queſtion upon the ſecond. _ , 

The other ground upon which the motion was made for judgment for the de- 
fendant, is this; “ That it appears upon the whole record (for to this purpoſe the 
defendants counſel call in aid the auv/o/e of the record) that at the time of granting 
the charter of Charles II. there was a judgment guov/que, ſuſpending the functions 
of the corporation; that during this ſuſpenſion, the king might grant: that he did 


| fo, and therefore the charter of James did not operate.“ 


In anſwer to this objection I would ſubmit, firſt, that nothing appears upon the 
face of the record which ſhews even that the functions of the corporation were 
ſuſpended, either in fact or in law. 

Secondly, that even ſuppoſing the corporation was ſuſpended, the king could 
not grant ſo as to defeat the operation of the reſtoring charter of James II. | 
It appears by the ſecond replication upon which J am now addrefling your lord- 
ſhips, that the old corporation was a ſubſiſting body, inveſted with the local go- 
vernment of the city of Cheſter, under the two charters of Henry VII. and Eliza- 
beth, Now I ſhould be glad to aſk the gentlemen on the other hide, what is there 


upon any part of this record which ſhews that the powers given by theſe charters 


of Henry and Elizabeth were ſuſpended, much leſs that they were repealed? And 
a ſuſpenſion, I moſt confidently ſubmit your lordſhips, will not do for the gentle- 
men in this caſe ; for unleſs they can ſhew that all politic and corporate capacity 
under this charter of Henry VII. was annihilated by what was done, it was in- 
competent for the king to grant, becauſe the king cannot create two corporations 
with co-ordinate and co-extenfive powers, to exiſt in the ſame place at one and the 
fame time. This is faid to be brought about by a judgment of ſeizure guouſque into 

the king's hands. | | 3 
It is material to attend to this form of proceeding : —it is not a writ of quo avuar- 
ranto, but merely an information in the nature of @ quo warrant ; the proceſs and 
| judgment 
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judgment in each of thoſe proceedings are diſtin and different. In an informa- 
tion, I take it to be clear, that no judgment whatever can be given againſt a de- 
fendant, unleſs he appears; I find it ſo faid in 10 Mod. 250, by Eyre juſtice :—« In 
informations and indictments no judgment can be given, unleſs the party appears; 
proceſs of outlawry indeed lies; but that is for his contempt in not appdaring.“ 
Judgment of outlawry I take to be proceſs to bring the party into court, but a cor- 
poration cannot be outlawed. There is no way therefore to compel a corporation 
to appear to an information, but by a diſtringas. All the goods and chattels which 
belong to them as a corporation, may be taken for their contempt. You may beg- 
gar the corporation, but you cannot make them forfeit their being by an informa- 
tion in the nature of a quo warranto. This I take to be laid down in Bro. corpora- 
tion, plac. 11, 21 Edww. 4. plac. 70. and Skin. 85. | 

A writ of quo warranto is called the king's writ ; it is an original writ : the 
proceſs is the ſame as upon all original writs by ſummons, and upon the return of 
the ſummons, if the defendant does not appear, there is a judgment of, capias in 
manus, and upon that a grand cape iſſues to compel. appearance. Now what was 
the conſequence of a judgment of capias in manus, and an actual grand cape iſſuing ? 
Upon that ſubject I ſhall beg leave to cite to your lordſhips Bracton 371 and 372. 
He there lays it down, that a grand cape iſſues to compel appearance; the land is 
taken, as it is ſaid, into the king's hands; it was not followed, ſays he, by any 
ſevere penalty he might appear and replevy within 15 days (not after the :/uing 
of the writ) but after the actual zaking of the land. The effect of the caption itſelf 
was not to deprive the tenant of the uſe and occupation of his land ; for, ſays he, 
it would in that caſe be rather a diſſeiſin than a diftreſs ; and therefore, ſays he, if 
a preſentation ſhould become vacant in the mean time, the tenant might preſent, 
and not the king. | 

And upon a final judgment, the ſheriffs ſhall be anſwerable for the profits, from 
the time of the default, till judgment to the demandant, Stamford Prerog. 84. Yet 
by ſome it is ſaid (Keifway 117.) cape in manum nofliram, are but words of form. 
Land taken then under this writ of g-and cafe, iſſuing upon a judgment of capias 
in manus, was clearly replevy able within a certain time, if the party came in and 
replevied. But what was the conſequence if he did not come in and replevy ? Did 
he loſe his land? He loſt, in the language in which 1t is laid down in the books, 
the e:/in of the land; that is, he loſt the poſſeſſion of the land, but he did not loſe. 
his right ta the land. He was capable at any time of ſueing, and might recover 
the poſſeſſion of the land again by a writ of right. When two actions were con- 
tained in the writ, the one in rem, the other in'perſonam, Bracton thought that pro- 
ceſs real by caption was the proper proceſs; but he ſays, that others hold a con- 
trary copinion. But he goes on to ſay, that even in a writ of ue warrants, no- 
thing can be recovered ; it is merely as I {aid before, like a bill of diſcovery ; it 
calls the party into court, but nothing can be had upon the proceeding but diſ- 
covery : —a Writ of guo warrants iſſues againſt a party in poſſeſſion of ſomething 
' which the king claims; the king brings his writ of guo warranto, calling upon the 
party to ſhew his title; he muſt ſhew his title; if he ſhews a grant, the king may 
proceed by ſcire facias to repeal it, but he cannot repeal the grant in a uo warrant, 
much leſs can he do it in an r mation in quo warrants. 

Therefore I ſubmit to your lordſhips, that the information in quo warranto in 
this caſe, muſt be conſidered as grounded on ſome analogy to thoſe mixed actions 
where the object is both ia rem and in perſonam; and therefore, according to 
Bradon, it is, that this proceſs iſſues, namely, a capias in manus : if it were other- 
wiſe, the proceſs and judgment would be altogether erroneous :— The writ of 
ſeizure muſt therefore be ſued out upon the guouſgue judgment; for I contend, that 
the guouſque judgment {which is the only thing ſtated upon this record) of itſelf 
does nothing, and the corporation, in fact, were never out of poſſeſſion. 

Before I diſcuſs this queſtion, I would cite to your lordſhips a few caſes, to ſhew 
the difference between the - proceſs and judgment, and the effect of a judgment in 
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an information, and in a aurit of quo warrants ; and your lordſhips will find the dif. 
ference laid down between the writ of quo warranto, and an information in quo 
warranto, 1 Sid. 86. 1 Salk, 374. 1 Lord Ray. 476. Now upon the preſent record, 
no writ of ſeizure is ſtated : 1 ſubmit, therefore, to your lordſhips, that: the crown 
never had, in fact, the poſſeſſion of the franchiſe, becaule the king could not have 
it but upon a writ of ſeizure. But if a writ of ſeizure had actually ifſued, it 
was incumbent upon the defendants counſel to have ſtated it upon the record, if 
they mea”: to contends before your lordſhips, that theſe franchiſes were upon a 
gwaſ1e judgment ſeized into the hands of the crown: therefore they ſhould have 
ſtated upon the record, that there was a quouſque judgment, and allo a writ of 
ſerzure, which warrantzd a final judgment. | | 
One of your lordſhip's aſked, whether writs of ſeizure did ever iſſue ypon guouſ- 
gue judgments ? I have ſome cafes to ſhew your lordſhips that they did. | 
In the caſe of the 4ing v. the burgeſſes of St. Ives, there was a writ of ſeizure 
upon a guenſque judgment. In the 4ing v. Langhour, in the king v. Thachſed, and in 
the king v. the burgeſſes of Ca/ne, there were writs of ſeizure, and judgments of 
ſeizure upon default of appearance. | 
In the caſe of Vert, which has been mentioned, there was an information—a 
judgment gzovſgue upon that information a writ of ſeizure upon that guouſque judg- 
ment ; and after that writ of ſeizure iflued, there was a charter procured by the 
then lord chief juſtice of this court, lord Jefferies, who went down to York for the 
purpoſe of procuring the ſurrender of the old charter—who got a new charter after 
this ſeizure iſſued, and which was accepted by all the inhabitants of Vork; for it 


appears, that five thouſand of them went to meet this famous charter upon the road, 
and brought it into the city with all the triumph they could. 


What was the conſequence of all this? In two years after, a writ of reſtitution 
of thoſe liberties, which had actually been taken by this writ of ſeizure, was granted, 
direCting the ſheriffs to reſtore to the mayor and citizens of York, what had been 
taken from them under the ſeizure. Then I may fay of it as the learned chief baron 
faid of this charter of Charles—« The charter, and the interlopers under it, 
vaniſhed together :” and they at York enjoyed, and they act under their old conſti- 
tution to this day. : 

I know I ſhall hear a good deal from my learned friend, Mr. Bower, who ſeemed 
much to exult upon the ſubject of this ſeizure. To what times will he refer for 
the judgments of ſeizure? He will refer to times the moſt arbitrary and tyran- 
nical that this country ever knew; I mean the times of Richard II. and Edward II. 
It is from thoſe times my friend will bring his writs of ſeizure : but I aſk him to 
Mew me one inſtance of a writ of ſeizure having paſſed out of the crown office 
fince the ra of the revolution. I defy him to ſhew me any inſtance of a writ of 
ſeizure to take the franchiſes of corporations, ſince an æra, when the liberties of 
Engliſhmen were ſettled upon a foundation, which I traſt nothing can ever ſhake. 

But it was ſaid by my learned friend, Mr. Bower, that a writ of reſtitution was 
neceſſary in this caſe. Good God! can ſuch be the reaſoning of a gentleman fa 
able as Mr. Bower ? Is a writ of reſtitution neceſſary to direct the ſheriff to reſtore 
what he had never taken? The writ of ſeizure is not tated upon this record: and 
again I ſay, by the law of the land, the court cannot intend any thing which is 
not ſtated upon this record, to overturn a verdict ;- no writ of ſeizure iſſued upon 
the gneſgue judgment: the argument muſt therefore be confined to that guou/que 


judgment g, as it ſtands upon this record. 


What is this guoufgue judgment? It is an inchoate, incomplete thing: it is there- 
fore a nullity; it has no force or effect as a judgment: and the caſe cited by Mr. 
Erik ine from 1 Lord Raym. 17, goes all the length of that propoſition. Why are 
the corporation to have notice of this judgment? Can they have notice of it but by 
the execution of the writ of ſeizure ? which, like the grand cafe upon a judgment 
of capias in mants, gave the tenant notice, by the actual ſervice of the proceſs upon 


his land, that there was ſome ſuit in the king's courts which had warranted that 
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proceeding; and that therefore it behoved him to come and make his appearance to 
anſwer to that ſuit. But in this caſe, a gquouſque judgment, followed up by no ſei- 


Zure, gives the party no notice of the ſuit; it is an inchoate, an incomplete judg- 


ment: no writ of error lies; no writ of error could be brought by the corporation 
of Cheſter to reverſe this judgment; even a final judgment, of the nature of this 
guouſque judgment, I do ſubmir to your lordſhips, would haye had no effect what- 
ever: and | ſabmit it upon the authority of a great many caſes, which I will merely 
refer to, without entering into the argument at large: Malmſbury caſe, which has 
been cited; Show. 276 ; Riley's Plac. Parliament. 168 ; (if I ſhould ſtate any that 
have been mentioned before, it will be through inadvertence z) Skin. 293 and 3103 
Fenk. 141; Br. Judgment, 44 ; 1 Lev. 105; Lutw. 860, 

Theſe authorities, I contend, go the length of ſhewing, that even a final judg- 
ment would not have the effect of doing what it is neceſſary ſhould be done upon 
this record, in order to make the charter of Charles a valid charter ; and therefore 
I contend before your lordſhips, that the judgment of ſeizure guou/gue, ſuch as is 
ſtated upon this record, is erroneous, irregular, and ineffectual; that the corporate 
capacity of the mayor and citizens of Cheſter was not even ſuſpended by it, much 
lets that it was diſſolved and extinguiſhed, which I ſay it is neceſſary and incumbent 
upon the gentlemen on the other ſide to make out, before the charter of Charles II. 
can have operation. ; W pood, © 

1 ſubmit alſo to your lordſhips, that there is no defect in either of theſe replica- 
tions; but that ſuppoſing both the replications were bad, {till the court are to 
look upon the whole record in this caſe ; becauſe the king is not bound to make a 
title in himſelf to the franchiſe, but only to put upon record that which ſhews the 
defendant has no title to the franchiſe. 1 8 

In the next place I ſubmit, that it is impoſſible for any man to ſay, that theſe 
two iſſues which are found for the crown, are not material iſſues upon the record; 
and therefore that there muſt be judgment for the crown. 

Mr. Wood. There is one caſe | beg to refer your lordſhips to, upon the point of 
the pleadings; the caſe of Lord Portche/ter v. Petrie, which was decided in Trinity 


term, 1783. That was an audita guezrela, brought by lord Portcheſter againſt Mr. 
Petrie, claiming to be indemnified againſt a judgment which Petrie had obtained 


againſt him for a conſiderable ſum for bribery at the Cricklade election; and in that 
audita guærela he ſtated, as a ground for his being indemnificd, that he had diſco- 
vered an offender to a Mr. Richard, one Hinton; and Hinton, upon that diſcovery, 
had been proſecuted to conviction. There is a clauſe in the bribery acts which in- 
demnifies a perſon who ſhall aiſcover any other offender, and bring him to juſtice. 

There was a plea, and upon that plea it was ſtated, that Hinton, who was ſo. 
brought to conviction, was a perſon that had been indemnified, becauſe he (Hinton) 
had brought an action againſt one Hopkins, and had proſecuted Hopkins to convic- 
tion; and that therefore the bringing an indemnified perſon to conviction, could not 
intitle lord Portcheſter to the benefit of that ſtatute : and in that plea there was this 
allegation, „And the ſaid Samuel Petrie avers, that the ſaid judgment, ſo given in 
the ſaid court of our lord the king, before the king himſelf, againſt Hopkins, was 
in fact given before judgment was given in the ſaid court againſt the ſaid William 
Hinton, in the action ſo commenced againſt him by George Richards.” This was 


an averment of the priority in theſe two judgments, that Hinton was completely 


indemnified by having obtained judgment ; for it appears by the record, that they 
were both of the firſt day of the term; ſo by the record it appears, that both judg- 
ments were of one and the ſame time ; but there was an allegation in this plea, that 
in point of fact there was a priority in the judgment Hinton had obtained. The 
replication then ſtated, that in fact the other judgment was prior, with a traverſe, 
whether the judgment obtained by Hinton was firſt or not? and upon that an iſſue 
was taken, and inſtead of joining the fimiliter, they demurred ; and the, matter 
aſigned in the caſe of demurrer was, that it appeared, by the proceedings on the 
record, that both the judgments were given at one and the ſame time, that is to ſay, 
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on the ſame Tueſday next after the morrow of All Souls; and therefore the ſaid 
averment in the ſaid plea contained, that the faid judgment, ſo given by the faid 


court againſt the ſaid Robert Hopkins, was given before the faid judgment againſt 


the ſaid William Hinton, is wholly inadmiffible, and ought not to have been offered; 
or if the ſame be admiſſible, it being matter of record, ought to have been verified 
by the record of the ſaid judginent. This matter came on to be argued, and the 


court were of opinion, that that allegation in the plea was totally inadmiſſible ; that 


it could not be received. A great many caſes were cited, and an elaborate judgment 
given by this court, that you could not be permitted to aver a matter of fact againſt 
a matter of record. So far the court decided againſt Petrie ; but the court ſaid, 
though that allegation was inadmiſſible, that looking at the avho/e allegation and the 
plea, ſufficient appeared to ſhew that lord Portcheſter was not entitled to the in- 


demnity ; and therefore, though they rejected that which made a diftin& ſubſtantive 


allegation in the plea, yet as enough appeared upon the whole of the record, they 
gave judgment againſt lord Portcheſter. That I look upon to be a material caſe in 


Point. 
© vrancnr ory 


Another gentleman, whoſe patriotiſm is more extenſive and univerſal, has raiſed 


from the dead the ghoſt of lord chief-juſtice Saunders, in order to terrify your 


lordſhips. Theſe are arguments that will have no manner of effect: I have done 


with them; and I ſhall uſe none ſuch. | 

Your lordſhips will look at this record with legal eyes, and you will ſee thoſe 
facts upon his record, which the law permits you to ſee, according to the rules oi 
law ; and upon thoſe facts, ſo ſeen, the court will do what is its duty, pronounce 
the law that ariſes upon thoſe facts, utterly regardleſs of the conſequences —fiat 
fuflitia, ruat clum. | | | 8 

I agree perfectly with Mr. Topping, that the burthen of title lies upon the de- 


fendant in this proceeding; he is the actor, he is the firſt ſpeaker; and he is to give 


an anſwer to this queſtion, which the crown by its prerogative may put to any body, 


namely, By what authority do you claim this royal franchiſe ? 


I agree, that in ſuch a proceeding, the defendant, in his plea, is to ſet forth a 
complete legal title to the franchiſe ; there muſt be no ſubſtantial defect in the title; 
i it be defectively and erroneouſly ſet forth (in order to anſwer the purpoſe of jul- 
tice) the court has, upon various occaſions, given an opportunity to amend. 

I contend, and I think it cannot well be diſputed, that the title which the de- 
fendant has ſet forth by his plea (take it upon the face of the plea) is perfectly good 
and right; for he ſtates a grant by a charter of Charles II. of the franchiſe of a 
corporation to certain perſons inhabiting that place, which goes by the name of the 
Eity of - Cheſter ; he gives them various powers; he conſtitutes aldermen, among 
other officers ; he gives the mode of election of thoſe aldermen : and my client, the 
defendant, goes on to ſtate himſelf duly elected according to the mode of election 


_ preſcribed ; he ſays, he was elected, admitted, and ſworn, according to that charter. 


J will take notice, for the purpoſe of diſmiſſing thoſe iſſues, which thoſe who make 
a free uſe, or rather abuſe, of the prerogative of the crown, perpetually take, and 


have 
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have been taken upon this occaſion; I mean ſimply upon the election, admiſſion, 
and ſwearing, they are found to be as ſtated ; they are at an end, therefore ; and 
the queſtion is ſubſtantially, FE ä SE 

In the firit place, upon the plea and this charter, has he a good title? | 

T ſhall juſt flate the ſubſtance of the record farther, in order that I may be better 
underſtood in the ſ2veral obſervations I fhall lay before the court. If they can ſuc- 
ceed, on the part of the proſecution, to thew, that this title, tated by the plea, is 
bad, it will do for them ; if they cannot do that, they muſt take another courſe, 
which courle they have taken in the pleading, that is to ſay, the king may reply 
double if he pleaſcs, and introduce any other facts, which are true, for the purpoſe 
of avoiding that title that is properly ſet forth upon the face of the plea. 


But IJ contend before your lordſhips, and it will be very important in my eppre- 


henſion, if J am right, that notwithſtanding it is permiſſible to the crown to reply 
ſeveral matters, yet the court in giving judgment, is only to follow the courſe of 
pleading to the ſeveral matters, each of them ſeparately and diſtinctly by itſelf. 
Your lordſkips are to conſider, that there is a partition between the one and the 
other, and you are not to peep over a wall to borrow any fact that is to be found in 
the courſe of one pleading, to apply it to the other: in plainer Engliſti, ſtill the 
reaſon of this, in my apprehenſion, is apparent pleading is reaſoning and arguing. 

The defendant ſays in his plea, < This is my title;“ the profecutor ſays © Aye, 
but there is ſuch a fact (which he introduces) that will avoid your title in your 
plea :” then they go on in a courſe of pleading between the crown and the defen- 
dant, as upon that replication. —I ſay, therefore, that whatever is admitted in the 
courſe of the defendant's rejoining, and ſo on through the whole line of pleading to 


_ that firſt replication, muſt not be made uſe of at all, though it appears admitted 


upon the record to give effect to any other part of the pleading ; that is to ſay, 
while parties are going on in one line of argument, nothing is more common—(and 
ſuch is the dourſe of pleading) — than to admit certain facts which are not true, juſt 
as in common courſe you ſay, © I admit it for the ſake of argument,” and ſo go on 
in pleading and arguing. It ſeeras to me that is the plain common ſenſe of the 
thing, otherwiſe it would be dreadful ; the prerogative of the crown to reply ſe- 
veral matters would be abuſed ; an infinite quantity of matter would be replied 
ſeverally, which would diſtreſs the defendant beyond meaſure, for in the courſe of an- 


ſwering the pleadings upon one, he would be driven to ſay ſomething to affect the other. 


I ſubmit, therefore, to the court, that wherever a fact appears upon this record 
in one line of pleading, it is not to be uſed out of that line, and brought to bear 
upon another; I take that to be the general rule; and of all the caſes that have 
been quoted, no one has been applied to ſhew the contrary. 

Thus it ſtands : — The firſt anſwer given to our title (for fo it is, though it is a 
replication) is this; - Beſides what you, the defendant, have difcloſed to the court, 
of this charter upon which your title ſtands, there is another circumftance which 
you have not diſcloſed, and on the part of the erden we now introduce that which 
is to deſtroy that title, for in that very charter there is a clauſe which impowers the 


_ crown to amove the officers, the aldermen, and the common- council; that power 


was exerciſed, in fact, a long while before your election; your election muſt have 
been void therefore; for all thoſe perſons, who according to that charter upon 
which you put your title, could have made an election, were removed, and did 
not exiſt ; that is to ſay, there were no aldermen or common- councilmen leſt; arge 
you can have no title to be an alderman under that election.“ 

That there is ſuch a clauſe in this charter is admitted, but there was 8 difpute in 
Point of fact, and an iſſue was taken upon it, whether the order of amoval was 
duly ſignified. That iſſue is found againſt us, therefore I, muſt now take it juſt as 
the ſame thing; and I am to conſider that ane anſwer to the defendant's title is, 
« You cannot be choſen under that charter, becauſe the perſons who by .that char- 


ter were capable of chooſing you, were themſelves removed by a power reſerved in 
that charter,” — That is one anſwer. | | 
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Now I go to the anſwer upon the ſecond replication—and it appears to me that 
the firſt principles of juſtice and common ſenſe require that they ſhall not be con- 
founded together ; for in the ſecond replication, which I call the ſecond anſwer to 
the plea, it is taken up in another mode, and the crown ſays, Well, be it fo, as 
you ſtate upon your plea ; that there was ſuch a charter, ſuch a right of election; 
you was elected, ſworn, and ſo forth, yet there was a charter of Henry VII. con- 
firmed by a charter of Elizabeth; there was a proceeding in quo warranto, with a 
judgment quouſque there was a charter of reſtor tion and pardon; if they for- 


feited any thing by that judgment, they recovered it, conſequently there was an 


end of the charter of Charles II. which was intervening, ſay the counſel— ſays a 
judge of great authority, inter/oping. Words will not alter the nature of things; 
that was really the caſe upon this ſubject. 

It will be my buſineſs to conſider whether the title we have ſet forth upon our 
original plea is not good, for the counſel who have ſpoken upon behalf of the 
crown, have differed in their manner of arguing that matter; ſome have contended 
that the whole charter of Charles II. (on which undoubtedly our title muſt be 
founded) is abſolutely void, on account of the illegality of that reſervation ; others 


make another choice, and ſay * No, it is perfectly legal, but it has been uſed in 


fact, to put an end to the corporation.“ RED 
Nou as to the firſt objection, that becauſe of this power reſerved, therefore the 

.Charter is totally void ; in my apprehenſion, it has been argued upon an abſolute 
miſtake. It has been argued (and ſeveral caſes have been cited) that this is illegal; 
the king has therefore been deceived in attempting to do ſomething that he cannot 
do by law, and therefore the whole of the patent falls to the ground. 

There has not been any caſe quoted and ſtated which goes the length of that; 
_ - will beg leave in the outſet to ſtate what I take to be the law upon that 
ſubject. | | 

Your lordſhips will find this doctrine in a great number of caſes, from very early 
times, down to Lord Coke, and never diſputed ſince, 8 Henry VII. folio 8. Dyer 
197, and 352. 11 Rep. 2. Curle's caſe— that there is a difference to be obſerved in 
all caſes where the king is ſaid to be deccived in his grant. It has been argued all 
along, that the king was deceived in his grant ; that phraſe is explained in thoſe 
cales thus: If the matter which is falſe in the letters patent be ſuggeſted on the 
part of the grantee, and that to the prejudice of the king, there the king ſhall be 
ſaid to be deceived in his grant ſo as to make it void; and it was fo adjudged in the 
king v. Kemp, which has already been quoted by the gentlemen, 12 Mod. 78. but 
where the words of the grant are the words of the king, for his own ſake, although 
the king by his inference appears to be miſtaken even in his law, yet the king ſhall 
not be deceived ſo as to avoid his grant. | | | 

The difference ſeems to be ſenſible and reaſonable :—If the party who takes by 
the king's grant, has himſelf deceived the king by any ſuggeltion, it is very fit he 
ſhould gain nothing by that grant ; but if there is ſomething reſerved in the grant 
for the ſake of the crown, that does not give any thing to the grantee, and is miſ- 
taken, yet nevertheleſs the king ſhall not be conſidered as deceived in his grant, 
tuough that part ſhall not operate, yet the reſt ſhall. | 

If this doctrine is eſtabliſhed, the ground of the caſes which the gentlemen have 
ſtated, does not apply to the preſent, becauſe if your lordſhips will be ſo good as 
to look to the power reſerved here, it is merely for the ſake of the crown that it is 
reſerved; it is not at all for the ſake of the grantee, for it is, that notwithſtanding 
that which has been granted, the king ſhall have a power, if he pleaſes, of recall- 
ing it; it is therefore a grant during pleaſure. Now how it can be ſaid, conſiſtently 
with common-ſenſe, or according to the principles of the law I have laſt laid down, 
that the king is deceived in this grant, I cannot conceive, It ſeems to me, that if 
the king is deccived in his grant, their caſes certainly do not apply to ſet this aſide; 
or if they did apply, it would be begging the queſtion, as to the legality of it; 
though if it is illegal, it would anſwer our purpoſe very well, becauſe then ro 
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exerciſe of this illegal power would not have put away the aldermen and common+ 
council; they might have remained to elect. 

The gentlemen there find themſelves in a dilemma; but I will.take the caſe as 1 
really think it is in point of law: I will contend, that the power reſerved by che 

crown in that charter, is legal; but that the attempt to exerciſe it, in the mode in 
which it was exerciſed by this order of amoval, is not according to the power, or 
the intention of the power, and therefore was a nullity and void. 

What is the charter? I: is a grant of a corporation for public purpoſes, benckicial 
to the realm. The regal power to grant ſuch franchiſes, like all the prerogatives of 

the crown, is for the public benefit; what is the ſort of public benefit? Why it is, 

that the peace may be preſerved there; that there may be g ernment, order, and 
magiſtrates. I contend, that the conſtitution of this country is not in the leaſt 
danger by the king's having a power to name a magiſtrate to-day and remove him 
to-morrow 3 It is, I believe, the caſe of all the great and ſmall! magiſtrates in this 
N aj except the twelve judges of the realm; for the moſt Part, undoubtedly, 
it is {0 

Your londihips know very well, hide juſtices of the peace, by their commiſſion, 
may be removed at any time; they are perfectly at the will and pleaſure of the 
crown. [I truſt that the adminiſtration of juſtice, and all the powers of juſtices of 
the peace, in every part of the land, is as material to the general conſtitution of 

the country, as any particular town, city, or borough. It ſeems to me, therefore, 
that there is no reaſon in law; there is no ground for an apprehenſion that the 
conſtitution will be in danger, by ſuppoſing that the king has the ſame power over 
his commiſſions of government, if I may ſo call them, and his commi ons of rhe 
peace, in any one ſpot of the realm as in another. 

Why then ſhall not the king grant to be a corporation for a term? It has not 
been uſual to do ſo, but it does not follow that it may not be done. Why may 
not the king do it during pleaſure? Ir is not uſual for the king ſo to grant, but 

there is no principle or reaſon to ſhew why it may not be done. What is there 
then in this claule of the reſcrvation of the power in the original charter, that 
ſhould have the effect to annihilate it? Here is a grant for a corporation, with a 
great number of franchiſes and powers, with many- officers, of which the king 
lays, © I will make a bargain at the time, to have power to turn out one or more 
at my will and pleaſure.“ 

This part of the caſe is attacked by an argument, and a piece of law; which 
law does not, in my apprehenſion, apply to the caſe. Many caſes have been 
quated, and much time conſumed, in ſtating them at length, to prove what I do 
not deny; that is to ſay, that when a man, by the grant of the crown, is in the 
complete poſſeſſion of a franchiſe, without annexing any terms, proviſoes, or con- 
ditions, he, cannot, by the power of the crown, be turned out of the poſſeſſion 
of that franchiſe, but there mult be a proceeding by law to turn him out, for ſome 
abuſe of a truſt, which is inherent in every franchiſe of the kind; but I fay, that 
is not this caſe, for the king gives it upon 2 condition that he ſhall be at liberty to 
recall it perſonally, as to the individuals, when he pleaſes, upon certain occaſions. 

It ſeems to me, therefore, that the general law, that you ſhall not be turned our 
of your franchiſe but by the judgment of a court of law, does not apply to this, 
becauſe it is given upon theſe rerms, chat it may be recalled if the king pleaſes, by a 
certain way. And when an obſervation is made, that this is to be done by an act 
of the crown and the privy council, and that we are to be governed by th: privy 
council, ſuch an obſervation is puerile. The king can, on many occaſions, . act in 
his privy council; this ſeems to be inherent ; it is a term in the very grant itſelf ; 
it is accepted upon that condition, and it would be to deceive the king! in his grant, 
and to deceive him by a courſe of Jaw, to tell the crown, Oh! the grantee takes; 

but that part is void in which you have made it a condition to reſume.” The con- 

trary is the principle, undoubtedly, of conſtruing the king's grants; that they muſt 
be conſtrued in favour of the crown. It ſeems to me, therefore, that there is no 
colour 
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colour to ſay, this is, upon the face of it, illegal ; but, ſay they, © if it be legal, 
the effect of it is, that in the uſe which has been made of it, there was an end of 
thoſe who were to elect aldermen,” I am obliged, by the finding of the jury, to 
take it that ſuch an order, as is ſtated, iſſued and was duly ſignified to the ſeveral 
parties, and that they were all the exiting parties in the corporation. 

But I ſay, that ſort of power was not reſerved by the crown. The words of the 
reſervation, ſo far as it applies to the preſent caſe are, that the king may remove 
any one or more of the officers named; the power reſerved is certainly nut to remove 
all of them, and therefore, though in the courſe of the argument, the gentlemen 
very glibly introduced thoſe words, “ or all of them,”, thoſe words will not be 
found in this power; and the largeſt words that are in the power are, „any one or 
awore of the alder men. Now what is the fair conſtruction of theſe words? that he 
may remove one if he thinks proper; that he may remove another if he thinks 
proper; but do thele words themſelves import an idea that the king reſerves to 
himſelf a power of deſtroying the corporation 2 er to do any thing that tend: to 
deſtroy the corporation? all conſtructions, upon all occaſions, are to be made, I 
believe, againſt the king as againſt a private perſon. Will your lordſhips, by a 
forced and ſtrained conſtruction, ſuppole, that the king (even going no farther than 
thoſe words) reſerved to himſelf a power of annihilating his own grant? but I ſay, 

2 lordſhips mult read the king's grant, as you do every other perſon's, from the 
beginning to the end, and take all of it, in order to underſtand the meaning of any 
rt, | | | | 
J ſay, that in a grant, or {ters patent, as well as avills, all parts muſt be looked 
at, and they will throw light upon the meaning of one another; if, therefore, your 
lordſhips could ſuppoſe, upon theſe words © removing any one or more, that 
he had a right to remove them all at a ſweep, and ſo put an end to the whole cor- 
poration, your lordſhips have nothing to do but to look to the next clauſe, which is 
totally repugnant to any ſuch idea; but it ſays, that in every ſuch caſe other fit 
2 or perſons, within a convenient time after ſuch amotion or amotions, fhall 
wy 2 {worn, or appointed, in ſuch manner as the letters patent had before 

ed. | : 

It {ecms to me, therefore, that there is no colour to ſay, that he meant to reſerve 
a power of removing them altogether, in which caſe there cannot be an election; 
but he reſerves only ſuch power as is conliſtent with the filling up the places of the 
perſons removed, by election; for your lordſhips are to make the king's grant in- 
telligible, if you can, and in no other way can this clauſe, which immediately fol- 
lows the other, be ſo confidered, or be attended with any effect. 

My friend ſeemed to triumph exceedingly with this ſor: of argument; he might 
remove ene or more; if ſo he might remove tau or more; he might remove three 
or more, and ſo on, juſt as if we were talking at / prius, with all that fort of ar- 
gument we are ſo much uſed to, auhere will you draw the line? It is not incum- 
bent upon me to draw the line, though it might not be difficult to do it; for vari- 
ous are the caſes which mult have occurred to your lordſhips, in which, though it 
may be diſſicult to draw the line exactly, yet where you may ſay, with the utmoſt 
ſatisfaction to your own minds, “ thts is far beyond the line“ -I would draw the 
line here leave /ome aldermen and common-council in order that there may be an 
election. The meaning is, to remove them, and that when they are removed others 
ſhall be elected in their ſtead ; it could not be the meaning, therefore, that it ſhould 
be fuch a removal as abſolutely prevents the power of any future election. 5 

I truſt, therefore, IJ have eſtabliſhed the legality of this charter, and reſcued it 
from any objections that are to go to annihilate it upon the ground of the reſerva- 
tion of this power. 3 : 

The next queſtion is, whether by any thing upon the firſt replication it is avoided. 

I ſay, the order of amoval, as found by the jury, was not the power reſerved ; 
that the effect of it was therefore a nullity, and wholly void; then the replication 
is not an anſwer to the plea, and can be attended with no effect. Fe D 
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I ſhall venture, notwithſtanding the line of my education has not given me much 
experience in the forms of pleading, to take notice of another part of the caſe, 
which is upon the language of the plea, * that in every ſuch caſe other fit gun 
or perſons, within a convenient time after ſuch amotion, ſhall be choſen, ſworn, 
and appointed, in ſuch a manner as by the ſaid letters patent was directed, into the 
office of any ſuch perſon, ec. 5 | . 

The queſtion is, whether that mods of election is ſubſtantially ſer forth. Now 
when I conſider that queſtion, I ſhall take it for granted, that the court does not 
mean to encourage perpetual repetition, and the amplification of pleading; on the 
contrary I have obſerved, with great ſatisfaction, I am ſure to my own mind, that 
the court has of late years, by degrees, very much diſcouraged it; they will allow, 
therefore, any reference back, but {till it is with view to preſerve the great prin- 
ciples of pleading certainty and ſubfance, that a plain man and a'good lawyer ſhould 
not be led to doubt, for that is what I conceive to be meant by the ſubſtance and 
certainty required in the form of pleading, that men ſhould, in ſhort, ſpeak plain 
upon legal ſubjects to lawyers. | | 

Then the anſwer is, here there is ſuch a reference; for this reference, “ in the 
ſame manner as in the letters patent was before mentioned,”” is a reference to the 
plea; that is a reference to the letters patent; to what? to the whole letters patent 
which are not upon this record; © in ſuch manner as by the ſaid letters patent was 
before directed;“ before what? before this clauſe which they have introduced; 
there is not the leaſt tittle of direction or reference to the plea, if it had added to 
this reference, © in ſuch a manner as by the ſaid letters patent was before directed, 
and as in the plea ſet forth,” or ſomething of that ſort. But I ſay, here is no re- 
ference to that, but to ſomething or other that is to be found in the letters patent, 
if you will be ſo good as to look at them; but here they are not for your lordſhips 
to look at them. I conceive this is a ſubſtantial defect. | 

The learned gentleman, who thought he had given an anſwer to this objection, 
did not, however, chuſe to reſt fatisfied with that anſwer, but he faid, “if this alle- 
gation is not correctly and ſubſtantially ſetforth, it was not neceſſary to be there 
at all. | | | 

It is a fair argument for us in the general to ſay, that what you yourſelves have 
introduced into your replication, ſhall be taken to be material; it is one link of the 
chain of the anſwer you have given to our plea. What is the ſubſtance of the 
anſwer? The power of amotion, and an amoval accordingly. Shall it be per- 
mitted to them to ſay, that this, which is the foundation of my argument (and I 
truſt a ſolid foundation) to ſhew that power of amotion to be illegal, is utterly 
immaterial ? ES 

take it that it is neceſſary (notwithſtanding that abridgment which the court 
not only allows, but encourages in the forms of pleading) that you muſt ſet forth 
the neceſſary parts of a deed. What are the neceſſary parts? Why thoſe parts 
that are neceſſary for the conſtruction of what is ſet forth: I contend, therefore, 
that the clauſe, © That in every ſuch caſe other fit perſon or perſons ſhall, within 
2 convenient time, be choſen 3”? and the mode of election is a material part to la 
before the court, and that it ſhould carry a preciſe and plain idea to thoſe who want 
to underſtand it. | 3 

Now what is the court to underſtand ? It is that all this removal may be, / 
that nevertheleſs other fit perſons within a convenient time ſhall be choſen, How? Why 
in the manner as by the letters patent was before directed. Is it not neceſſary to 
fet forth with legal certainty what is the mode of that election? This is the way 
in which I bring to bear the materiality of this objection. | 

I ſubmit to your lordſhips, therefore, that it was incumbent, upon them to ſet 
that forth, and their argument—* If ave have omitted it, you might have fer it 
forth,” admits the materiality, and they muſt ſer it forth by legal and plain language. 
If, therefore, we are right, that it is not a defect in form merely, for that won't 
do, but a ſubſtantial defect for want of a plain reference to that which is in the 
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plea before. I conceive that I have made out the propoſition, that this is a ſub- 
ſtantial part of the declaration, that they fail in the manner of ſetting it forth, and 
conſequently that the whole replication is void. Whether that is the conſequence 
univerſally, I ſhall have occaſion to conſider upon the ſecond replication ; but upon 
the preſent replication, it is perfectly clear it avoids the whole, for without that 
they cannot put the two parts together, which are neceſſary to avoid our plea; that 
is to ſay, the power of amotion, and the amotion according to that power. I quit 
then what I have taken the liberty to call, and I truſt not improperly, this fir/? line 
of pleading or argument, between the crown and the defendant. - 

I now go to another, which I conceive to be independent, and that is introduced 
by the ſecond replication :—here they take it up upon another ground, and they 
fay, «„ Well, notwithſtanding all this charter of Charles II. the power of election, 
and all the reſt that is ſtated in the plea, ſtill it will not do, for there was an old 
corporation in this place, by virtue of a charter of Henry VII. confirmed by that 
of queen Elizabeth. It is true there was a proceeding in quo warranto, and a 


judgment quouſque againſt that corporation. It is true your charter of Charles II. 


intervened in that fituation, but they were all removed ! and nioreover, there was 
a charter of James II. of reſtoration and pardon.” 1 

« I ſhould be glad,” ſays Mr. Topping, faſtening upon Mr. Bower (thank God 
I eſcaped) * If any gentleman will tell me what connection this order in the ſe. 
cond replication has with the charter of Henry VII. or the charter of reſtoration;“ 
and in his anger he ſays, © Any other matter might juſt as well have been ſtated.” 
Now if he ſhould be glad ary gentiemen would anſwer that queſtion, I beg he will 


apply to his friend, Mr. Wood, who fits next him, who drew the replication, be- 


cauſe he is the gentleman to tell him what connection it had; depend upon it, he 


thought it had ſome connection, or he would not have introduced it into the 


pleadings. | | 

I am not making this obſervation merely for the purpoſe of exciting a ſmile ; but 
I fay Mr. Wood did feel there was a connection; he introduced it, becauſe he felt 
that without that fact he could not give an anſwer to our ple. . 

I am afraid that in order to be underſtood I muſt ſtate the ſecond replication : it 
is, that the original charter of incorporation by Henry VII. was accepted; that it 
was confirmed, with ſome little additions, which are immaterial ; that then, in 
1683, the information in quo warranto was filed againſt the whole corporation; and 
that in Hilary term, the 35th and 36th of Charles II. by default, the judgment 
quouſyue was figned. _ | : b 

If Mr. Wood thought that the charter of reſtoration alone would. have done, why 
did he not ſtand upon that? But he felt that would not do; he felt the charter of 
Charles II. intervened in point of time; he felt that in point of ſubſtance it ſtood 
in the way of the exerciſe of the power by James II. he wiſhed it out of the way, 
and therefore he proceeded to do it by the exerciſe of that power reſerved in the 
charter. Now I, in my turn, call upon any gentleman to read that, and tell me, 
whether that was not the feeling of the pleader when he drew this replication ? But 
he has not done it effectually; for it ſtates, that notwithſtanding the proceedings in 


the information in the nature of quo warranto, king James II. by the ſaid order 


laſt mentioned, was pleaſed to order, according to the power to him reſerved, &c. 
Here we are got to ſea with a vengeance ! We are not only not referred to the 


. plea, not referred to a part of one ſingle patent, but it is, “ according to the power 


reſerved in the late charters, patents, and grants!“ I leave to pleaders to determine 
whether ſach language, in point of pleading, is to be endured ? I fay, that is the 
want of ſubſtance, that is the uncertainty which is aimed at in the concluſion of 
almoſt every demurrer for ſubſtance : but if that be ſo, the gentlemen then reſort 
to their old cure, that is to ſay, that however awkwardly and unſubſtantially this 
may be introduced upon the record, yet that it turns out to be ſuzpluſage, utterly 
irrelevant, in plain Engliſh, ſo much nonſenſe, and it will do no harm : I am ſure 
it will do a great deal of good, if it ſhould but teach pleaders, by example, that a 

| | | great 
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great deal of nonſenſe will do harm ; becauſe otherwiſe, for certain reaſons that 
now and then occur to thoſe employed in drawing pleadings, it may be a little 
beneficial to them to introduce a ſufficient quantity, whether it be nonſenſe or no. 
This brings me to the main ground upon which I mean to ſupport this caſe. I 
do not find myſelf, with the little time I have had to look into caſes, ſtrong enough 
to encounter thoſe which ſpeak of the great difficulty of diſſolving a corporation 
once exiſting ; there is a great difficulty, but I deny that any of their caſes have 


gone the length to prove the impoſſibility of it, for that would be a great abfurdity. 


I will allow as much as is fair as to the immortality of the fou/ of this corpora- 
tion, but I beg to ſay, that when the body is out of the way, it is competent to the 
crown to inſert another body in its ſtead. This may appear fanciful, ideal, and 


metaphyſical ; it is ſo, and all reaſoning upon theſe ſübjects muſt be ſo, for the 


ſubject matter is ideal, fanciful, and metaphyſical. A corporation is a fanciful 


_ perſonification ;z and I will venture to ſay, that all the reaſonings and diſcuſſions 


upon the ſubject, will be found of that ſort, ſometimes with a degree of groſs ridi- 
cule in my apprehenfion, becauſe I could point out to your lordſhips the very 
learned ſerjeant arguing that a corporation muſt be diſſolved, becauſe the mayor 
was gone, and exclaiming Good God! could the body remain alive after the 
head was cut off?” I only mention this as an apology for any ridicule that might 
appear in that kind of arguing. 8 7 | = 

Then I agree there did exiſt a corporation by virtue of the charter of Henry 
VII. I am not reduced to the neceſſity (God forbid I ſhould) to maintain that there 
may be two corporations in one and the ſame place; that is a groſs abſurdity; I 
might as well ſet about to maintain the propofition, that a cube of a foot ſquare 
might be in a box, and another cube of the ſame ſize might be in the ſame box; 
it is impoſſible. | | 5 Hh | 
Mr. Hood. If the box is big enough it may. | 

Mr. Bearcroft. I ſuppoſe my friend has been uſed to dice, and has a brace of 


cubes in his head. I had in my idea a box of a foot ſquare. 


I admit there was an exiſting body by the charter of Henry VII. I admit it had 
a local habitation, and a name. I do admit, therefore, that while it was fairly in 
poſſeſſion of that place to which it was appointed by the power of its creator, the 
crown, it was not in the power of the crown to ſend another to joſtle it out of 
its place. But I ſubmit to your lordſhips (and that is what I call the curious part 
of the cauſe ; it certainly is ſo, and I believe it is new ; every day new things do 
ariſe and call for judgment) that under the circumſtance which happened in this 


| cale, at the time of the grant of the charter of Charles II. the old corporation are 


out of the away, and, to be more correct, out of the place; and if I maintain zhat- 
propoſition, I am ſupporting, in point of ſubſtance, the great ground upon which 
I mean to argue the defendant's title. | 

I do not enter now upon the queſtion of diſſolution, becauſe if I can make out 
this propoſition, that the old corporation was out of its place, then I think it is 
clearly competent for the crown to put another into its place. | 

This judgment quonſque, and the effect of it upon this occaſion, is ſeriouſly to be 
conſidered : all thoſe caſes, in my imagination, are thrown away, which are to 
ou that the effect of a judgment guoy/gue, does not amount to a ſentence of diſ- 
olution and annihilation. I am ready to concede to the analogy of the doctrine 
drawn from writs of right, the grand cape, and thoſe ſources from whence (un- 
neceſſarily in my apprehenſion) all thoſe arguments have been drawn that there is 
not abſolutely an annihilation ; I would have been ready to concede that it 1s in the 
nature of a di/tringas, to compel the corporation to appear; there is no other pro- 
ceſs; Mr. Topping has put it rightly ; here is not a real perſon that can be out- 
lawed, here is an ideal perſon ; you muſt uſe. ſuch force as a fancied perſon is ca- 
pable of feeling; you muſt diſtrain its property; I ſay, that by the effect of the 
judgment itſelf, and what muſt- of neceſſity be taken by your lordſhips, as judges 
and lawyers, to be the immediate confequence, without any intendment of fact 
: : 1 (which 
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(which J agree is not to be done upon indictments and informations) your lordſhips 
will ſee that the effect of this judgment guou/gue was to put the old corporation out 
of the way; that it was in cuſlodia legis. If it be in the nature of a diſtringas, 
which I agree it is, then it is in the cuſtody of the law ; it is out of the . oth 
who were poſſeſſed of it; they cannot anſwer the purpoſes for which it was granted 
to them; and it is competent to the crown to grant another, for the general pur- 
poles of government. 7 | | 

One of your lordſhips, early in the cauſe, aſked a queſtion, which I own ſtruck 
me much, and I made ſome little inquiry about it Whether in fact, a writ of 
ſeizure appeared to have iſſued upon the preſent occaſion ?” It certainly is not 
ſtated upon the record ; it is not ſtated, on the proceedings as far as they go in the 
quo warranto ; but I ſubmit to your lordſhips, that comparing the language of that 
record with the language of thoſe which have been handed up to your lordſhips, 
you will ſee that, in truth, the writ did iſſue ; what thoſe are that are now handed 
up, I cannot tell, except in anſwer to a queſtion I put, whether they are upon the 
controlment roll: 1 am told they are, but there is no entry upon the great roll 
upon which the pleadings and final jddgment are recorded. 

I fay there is no inſtance (and I call upon the gentlemen to ſhew me if there is) 
cf any notice being taken of iſſuing the writ of ſeizure guouſgue ; it certainly does 
not appear in any one of the caſes, nay, what is much more for my purpoſe ſti}, 
in the caſe of the city of York, where it appears that it muſt have iſſued, it is not 
taken notice of; I ſay it muſt have iſſued : and here I will put my friend at eaſe 
for his dear city of York. The difference between the city of York, and the city 
of Cheſter, is juſt this, which makes all the difference: - the city of York appears, 


and puts an end therefore to the diftringas ; they purged their contempt with their ap. 


pearance; they were intitled to be reſtored to their rights, which I believe they after- 
wards were. The reaſon of my obſerving it is this, that though they appear, and 
J think they uſe the phraſe replevyn, and pray that the king's hands may be removed 
and ſo forth; yet upon that record, your lordſhips do not ſee that the writ of ſei- 
zure guouſque ever iſſued. ; 

Mr Juſtice Groſe. When did the city of York appear? 

Mr. #24. After the charter of James. 

Mr. Bearcroft. Be it ſo; it is the ſame thing to my argument, becauſe my argu- 
ment goes to this, that by their appearance they ſtand recti in curia again: they are 
intitled to replevy ; they do replevy ; the replevin ſeems to be by the act of appear- 
ance, and they are reſtored by the act of appearance: but all I need contend for is, 


that there is a complete entry of an appearance, by which they get rid of the ſei- 


zure, though upon the entry on the record no notice is taken of its having iſſued; 
which leads me to ſuſpect, that frequently it does not iſſue, and perhaps is not ne- 
ceſſary that it ſhould. If all the property of a corporation are thoſe ideal and in. 
corporeal franchiſes, there is nothing to ſeize; if they had any land, money, plate, 
maces, perhaps they might be ſeized, and in that caſe perhaps it iſſues. I agree, 
indeed, to the rule laid down by Mr. Topping, that in informations and indictments 
the court ſhall intend no fact: but whether in point of fact a writ of ſeizure iflues 
or not, your lordſhips are not to ſhut your eyes againſt the law; if therefore you 
ſce by the courle of theſe records, that it is not the faſhion to enter the ifluing of 
the writ of ſeizure guou/gue, then J ſay it either iſſued as matter of law, or that it 
is not neceſſary; and that by virtue of the judgment, all thoſe franchiſes were taken 
into the poſleſſion of the crown. If this be ſo, then I ſubmit to your lordſhips the 
conſequence fairly follows; for looking to the proceedings in quo warranto againſt 
Cheſter, which is introduced upon this record, how ſtands Cheſter? I do not ſay 
having completely forfeited its franchiſes, but having loſt all right to the exerciſe of 
its franchiſes; they are out of them; they may redeem by appearance, if they pleaſe, 
but it does not appear upon this record, to this hour, that they have ſo appeared; 
they are in rebellion to the proceſs of the court; they have not a right to exerciſe 


any one franchiſe ; ſhall it be ſaid then that when the crown has granted a corpo- 
; | | ration 


dn ae . 


Benet!) AR GUM E N T. 381 


ration to exerciſe the power of government, of magiſtracy, and to preſerve the 
peace, if they think proper in a proceeding to be obſtinate, and not to appear, 
the great purpoſes of the crown's prerogative ſhall not be anſwered ?—If they wil- 
fully ane obſtinately deſert the execution of a truſt, it ſeems to me the king may 
grant that truſt to others. I do not know that the king could ſtop ſhort upon the 
ground of their not appearing in a ſuit of this kind, and iſſue a ire facias, I do 
not think zhat could be done; it is merely a diſtreſs, a proceſs, for the purpoſe of 
compelling an appearance en conſtat, though they do not appear to day, but they 
will appear to-morrow, and ſo on: and here they make uſe of the uſual argument, 
« JVhere ſhall the line be drawn?” Becauſe they do not appear in three weeks, three 
years, or ſix years, does it follow that the king ſhall abſolutely annihilate them? 
« No!” ſay the gentlemen, © he cannot annihilate them by any proceeding at all ;? 
then the conſequence will be, that it will be in the power of any obſtinate cor- 
poration, unleſs the law takes place, abſolutely to prevent the king exerciſing 
the powers of his prerogative, for the purpoſe of government and magiſtracy. It 
ſeems to me that would be attended with great inconvenience and groſs abſurdity ; 
then what I mean to ſay is this, the powers of this corporation are ſuſpended ; they 
could not do thoſe things for the purpoſe for which they were created at that time; 
the place where the city of Cheſter is, was without an acting ſubſtantial corpora- 
tion, which could anſwer its own purpoſes ; the king therefore had a right to grant 
a charter, and he did hurt to nobody by- granting a charter to new perſons ; and 
when I uſe that phraſe, I am aſtoniſhed at the gentlemen reiterating the idea, that the 
former direction to the jury was right (after the ſolemn determination of the court) 
that the charter was to the old corporation. It is not a grant to them by their cor- 
porate name, according to their then charter; it is certainly true that zhey cannot 
take by that, but it is clearly to others; it is upon an idea that that charter was out 
of the way. The charter is granted to thoſe perſons who have in that place the 
name of citizens and inhabitants, which is a mere deſcription of them, excepting 
ſeven perſons, and excepting one, who is called the late recorder; he was alive at 
that time, and he is called the late recorder, becauſe he and all the others under that 
charter had no power to act at that time: upon that ground it was that Charles II. 
exerciſes the power inherent in the crown, to create a corporation in that place. 
The queſtion, then, comes to this: Whether when one king has exerciſed a 
power that is inherent in him, his ſucceſſor can exerciſe another power, that is to 
do away what his predeceſſor had done? Whether it be Charles II. or James II. 
does not fignify a farthing ; it is the king who in the time of Charles II. has granted 
this charter; then if there is a ſubſiſting corporation in the way, how could a ſub- 
ſequent king, James II. grant a charter reſtoring the other to their right? That could 
not be done but by a court of law, by a court of record. I ſay, that whenever the 
exiſtence, or any thing relative to the rights, of a corporation, is once pending in a 
court of law, the act of the king is an abſolute nullity, unleſs it be introduced into 
that court of law by the pleadings : I ſay, if that charter of reſtitution and pardon, 
as it is called, was to operate upon the occaſion ; if that was to do away (I do not 


fay their forfeiture, but) their ſuſpenſion, that ought to be pleaded by them, and : 


then it would operate perhaps as a reſtitution ; and, upon that occaſion, a writ of reſti- 
tution probably would have iſſued: but I ſay, this ſhould be ſeen upon this record, 
which records that farther record. Here was a ſait inſtituted in a court of competent 
juriſdiction, the effect of which was, to take away from the then poſſeſſors all their 
corporate rights, powers, and franchiſes; they might, it is true, have got them back 
again; they could not get them back again but by a legal proceeding upon this re- 
cord : and here the language of that judgment is extremely important, for it con- 
ſtantly expreſſes the ſame idea preciſely ; therefore by that record, introduced upon 
this record, I have a right to ſay, that the old corporation, created by Harry the 
ſeventh; remains obſtinate in contempt, and out of poſleflion of all its powers, from 
that time to this: and I ſay, it was not competent for the crown, by its charter, 
unleſs the court ordains the {ame th ing, to reſtore it: I ſay again, it was not com- 
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petent for the ſucceſſor of a former king, who had put in a corporation who might 
exerciſe the ſame functions which the old corporation had, to do that away. 

Before I roje up, Mr. Wood thought he had found out a caſe, in addition to ſome 
others Mr. Tcpping had mentioned, and which, in my apprehenſion, does not go 
an inch further than to introduce an expreſſion in the mouth of every judge almoſt, 
in giving judgment upon a record; that you muſt look at the auho/e record. The 
caſe of Petrie v. Lord Portche/ter, does no more than introduce that expreſſion ; but 
that mult be ab mode; you will only take facts as they are introduced in their dif- 
ferent lines of argument to follow the parties in a courſe of pleading ; and they 
will go to draw the conſequence of any one courſe of pleading, upon the ground 
of any fact they find in the courſe of that pleading ; but they will not go to another 
line, and borrow a fact there, becaufe in the firſt line of pleading the party admitted 
the fact for the purpoſe of argument. | 

I mean to ſay, in the firſt place, that both the replications are wrong, in point 
of deſcription and language, upon ſubſtantial parts; if they are ſo, there is a total 
end of both replications. | 

If your lordſhips go into the whole of the caſe, taking the other parts of the re- 
plication to ſtand ſtill in the ſituation of things as I have juſt argued, it was com- 
peient for Charles IT. to do what he did; it was not competent for his ſucceſſor to 
undo that; but if Charles II. had not done it, it would not be competent for James 
to have done it; inaſmuch as it could only be done by introducing the charter in 
the pleadings, and be done by the power of the court, | 

Therefore I ſubmit to your lordſhips, that the title of the defendant ſtands un- 
impeached. | N 3 

Mr. Juſtice Agburſt. What do you ſay to the power of the crown to file an in- 
formation of this kind againſt a corporation for being a corporation ? 

Mr. Pearercft. It never has yet been determined in a court of law, that thoſe 
Procecdings are not right. I ſay, that the deſign of thoſe proceedings in Charles 
II.'s time, being extremely bad, they got an act of parliament which uſes harſh 
anguage about them, which they may deſerve ; but I believe your lordſhips will 
find, that in the general hiſtory of thoſe times, it was conſtantly obſerved, that 
lawyers never thought the judgments illegal, however they thought the meaſures 
exceſſively imprudent : infinite are the precedents for that kind of proceeding ; I 
believe that every one of thoſe which have been handed up to your lordſhips, are 
of that kind : I am aware that there are particular names in one or two of them ; 
but even thoſe, where there are particular names, are proceedings againſt a corpora- 
tion too, by its corporate name. | | h 

Then we ftand in a caſe in which the current of precedents, wherever the pro- 
ceeding has happened, has been in that form; we ſtand in a caſe where, from the 
nature of it, a variety of precedents muſt not be expected, becauſe a variety of pro- 
ceedings of that kind were not common; and the objection ſeems to me rather nice 
than ſolid. | 

The objection is this: © You, the proſecutor, blow hot and cold; for you mean 
by the proſecution to contend, that they are no corporation, but you proceed againſt 
them as a corporation.” Now fince we are upon compariſons between a writ of 
right and quo warranto, let ne make a compariſon : ſuppoſe a man whoſe name is 


John Thomas, ſigns a deed by the name of Richard Pearſon, have not I a right to 
| ſue him by that name? and he cannot get rid of it by putting his right name. 


Therefore I am right in the outſet of the proceedings, and it ſeems to me it is a fair 
compariſon : I am to call upon ſome perſons for uſurping a franchiſe ; what name 
do they go by ? The name of the mayor and aldermen of ſuch a place : I ſue them 
by that name; and if they will take advantage of it (and this ſhews the neceſſity 
of the procceding) they mult plead in abatement, and ſhew, that this is not their 
name, but that they have ſome other. Therefore it ſeems to me, it is the neceſſity 
and the ſingularity of the caſe, that has produced that proceeding. 

Suppoſe you were to proceed againſt all the individuals that form a 8 

whic 
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which they ſay is the moſt regular way. In the firſt place, it is a thing which is 
next to impoſlible, and the law will not drive you to that kind of thing; how would 
Mr. Wood adviſe an information. by quo warranto, or a writ itſelf, againſt any 
city ? (except the city of York ; I would not put him upon any thing of that ſort) 
by naming the mayor, aldermen, common-council, and five or ten thouſand cor- 
porators, common freemen ? The law will not drive you, by its practice, to ſuch 
groſs abſurdity ; it ſeems to me that the difficulty of that proceeding admits of the 
other; and what is the objection to the proceeding ? “ I am not the mayor or an 
alderman of A. I am not what you call me ;” I ſay it does not lie in their mouth to 
fay ſo ; they have promulgated themſe!ves ſo to be to the world; they act as ſuch ; 
they muſt give up the point abſolutely, or be content to anſwer to that name, and 
ſtand by the iſſue. Though the fact be true, there are numberleſs inſtances where 
it does not lie in the mouth of the party to aver that fact; and I defy them to pro- 
duce me a decided caſe, in which it is the judgment of the court, that ſuch a ſort 
of proceeding is not right. There is a ſtrong argument in the great London caſe, 
in quo warranto, againſt it; it is anſwered, however, by ſtrong arguments; the 
reſult is, that there never has been a deciſion to the contrary. : | 
Again, I will admit that it is error, but it does not avoid the proceedings; your 
lordſhips are to look at the proceeding upon the record, which goes to compel an 
appearance; the party has not appeared, and therefore is diſpoſſeſſed of his fran- 
chiſe. If it be true, that is a bad mode of proſecution, they ſhould have appeared 


and have ſaid ſo, but they have not. 


I contend, therefore, that whether this was or not an erroneous proceeding, it 
was a proceeding in a court of law which entitled the proſecutor to compel the cor- 
poration to appear; the corporation did not appear, and, therefore, the corporation 
put chemſelves in that predicament. F 
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Am to trouble your lordſhips on the ſame ſide. | 
' I ſhall take for granted, during the courſe of my argument on the other points, 


that the pleadings ftand as they ought to do. 


In the firſt place, it is perfectly clear, that the defendant has made out his title 
regularly, under the charter of Charles II. then it is incumbent upon the other ſide, 
to ſhew ſomething that is now ſtated upon the record, whereby that title has ſince 
been put an end to. In order to do that, — | 

In the firſt place they ſay, „the king's grant is bad in itſelf, becauſe he had no 
power to make the grant.” | | | 

Secondly, “ If he had a power to grant, it is void, on account of the king's being 
deceived in his grant, and for matter appearing upon the face of the grant.” 

They then ſtate, that ſuppoſing that does not avail, his title has ſince been de- 
feated : firſt, by the order of amoval ſignified from the king in council; and laſtly, 
by the charter of reſtitution. With reſpect to the firſt point, that the king had no 
power to grant, it depends upon the effect of the judgment, ſtated upon the record. 

In order to make out that the judgment of ſeizure did not give the king a right to 
grant, I think theſe propoſitions have been laid down, viz. That a corporation cannot 
be diſſolved, that it cannot be diſſolved by a judgment of ſeizure, and that no judg- 
ment in fa& can be given before appearance ; but if it could, ſtill this is a judg- 
ment gzouſgue only. Then that a corporation cannot be ſued by a corporate name; 
laſtly, that the judgment can have no effect for want of a writ of ſeizure. 

It is my buſineſs to argue theſe propoſitions in the affirmative. | 

As to the three firſt propoſitions, namely, that a corporation may be diſſolved, 
that it may be diflolved by a judgment of ſeizure, and may be diſſolved by a judg- 
ment of ſeizure before appearance, I ſhall conſider them under the ſame head. 

The proceeding in this caſe is rather anomalous, and I do not think we can throw 
great light upon it from reaſoning b analogy to other caſes. It may be neceſſary, 

| | | therefore, 


proper judgment was of ſeizure. 
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therefore, to conſider the origin of an information in the nature of a quo warranto 
and I ſhall, as far as I am able, point out the time when TI conceive it originated. 

That a corporation cannot be diffolved ſeems a bold propoſition at this time, be- 
cauſe I conceive that has been already determined in caſes which I ſhall allude to 
by and by. They rely upon vague id. There is no one authority upon which it 
has been adjudged, that a corporation cannot be diſſolved, except the opinion of 
ten judges, which they ſay was given in the houſe of lords; upon which I ſhall 
make an obſervation preiently. Before the at. Glaſter, 6 Edward 1. it is ſtated in 
2 in/!. 280. that the king exerciſed a power of ſending commiſſioners into the 
country, to inquire into rights and franchiſes; and if no charter was produced, the 
liberties were ſcized into the king's hands without any form of trial. In order to 
remedy that, the fat. 6 Edward 1. was made, „ that if, before the juſtices in eyre, 
the parties come not, the franchiſe ſhall be ſeized into the king's hands, nomine 
diſtrictioni:; which the party in the ſame eyre might replevy, but if he did not 
replevy them while the eyre ſat in that county, the franchiſes were loſt and forfeited 
for ever. Therefore, if the party now upon the wenire facias, which this act gives, 
come not while the eyre fit in the county, the franchiſe is loſt for ever; and ſo it is 
in the King's-bench, if the party come not in upon the vezire facias during that 
term, and replevy his franchiſes, they be loſt for ever.“ | 

Now unleſs they can ſhew that the being of a corporation is not a franchiſe, I 
ſhould be glad to know how they can ſhew that a franchiſe is not loſt for ever, in 
the manner J have juſt ſtated. It ſeems to me, that againſt the authority of what 
is here laid down, no caſe whatever has heen cited. I conceive that doctrine is ex- 
preſsly confirmed in a caſe that is extremely ſtrong to the purpoſe, for which I am 
now arguing in the year book 15 Edvard 4. folio 7. as that is a caſe I ſhall con- 
ſiderably rely upon in the courſe of my argument, I ſhall take it rather at large :— 
This was a quo warranto ; the writ was returnable in Eaſter term; the defendant 
did not appear, and then the queſtion was, whether he ſhould forfeit his franchiſe. 
By eight of the judges againſt two, it was held, that the franchiſe was gone for 
ever; two held that he might ſtil] replevin, the eight others held he could not re- 
plevin after the term, and the judgment of ſeizure was given unanimouſly. And 
it was there ſaid, that if the party ſhew a good title he may retain his market; if 
not, then the king ought to ſeize it; and if the party might then have replevin, the 
king would loſe the effect of his ſuit, and the party hath loſt his market by his own 
laches, and the judgment ought to be judgment of ſeizure, and that it would 
operate as an extinguifoment. „ 

This caſe proves, 5 

In the firſt place, that a franchiſe may be extinguiſhed. If one franchife may be 
extinguiſhed, I conceive the franchiſe of being a corporation may be extinguiſhed. It 
is not ſtated in the caſe to be a franchiſe which the crown cannot grant ; that brings 
it ſtill more to the analogy of the caſe of a corporation. Then it ſtates that the 


In the next place, this judgment may be given before appearance. It ſeems that 
this ſeizure is for the benefit of the king. The ſame doctrine is laid down in Telv. 
192. as to the difference when it ſhould be judgment of ſeizure, or judgment of 
ouſter. Sir Robert Sawyer, in his argument, conſtantly lays down the ſame doc- 
trinc, and the reaſon appears obvious, that if a corporation is uſurped, the king 
cannot have that which never legally exiſted ; but if it legally commenced, and has 
been miſuſed, then the king ſhail reſume that which he originally granted. That 


the judgment of ſeizure is the proper judgment ſeems confirmed in a caſe in Co. 


entr. 527. a quo warranto againſt a perſon for exerciſing a franchiſe in the borough 
of Henbury, and there is judgment of ouſter becauſe no ſuch thing ever exiſted. 
Then there is a firong caſe in Co. entr. 529, a quo warranto agaiaft a perſon for 
uſing ſeveral franchiſes ; the defendant claims part by a grant of the crown, and as 
to the reſt he diſclaims. In this caſe, where it appeared that there was an uſurpa- 


tion, there was a judgment of ouſter ; and as to the tranchiſes granted by the crown, 
—_— | : there 


. 
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there was a judgment of ſeizure. 'This rule is adopted in ſeveral caſes cited in the 
London quo warranto, page 3o of fir Robert Sawyer's argument ; but it is faid, 
that there is no caſe antecedent to the caſe of the quo warranto againlt the city of 
London, in which this ſeizure ever appears to have put an end to the corporation, 

Sir Robert Sawyer has expreſsly mentioned two caſes ; one was the caſe. of Neav- 


Malton, where there was a judgment of ſeizure, and that corporation has neves 


exiſted ſince ; the other, the caſe of Ber#ham/ted, where there was a judgment of 
{cizure, and that corporation has never exiſtcd ſince. 

Sir Robert Sawyer ſays, in page 30, the liberties of Oxford were ſeized in the 
32 Hen, 3. for a great riot committed by the townſmen, when the king's brother 
was there, and killing his brother's baker, the king, in the ſame year, pardons 
them, and grants them reſtitution ; therefore, it it is clear that they muſt have been 
out of poſſeſſion. In whoſe poſſeſſion were they? undoubtedly in thoſe hands into 
which they were ſeized. : | 

The liberties of Oxford were ſeized again; part were again granted to the uni- 
verſity, and they till continue there; and the ſame happened in the caſe of Cam- 
bridge; there the king, upon judgment of ſeizure, took poſſeſſion of the franchiſcs, 
and though he reſtored ſome, he granted part to other perſons. | | 

Then comes the caſe of the quo warranto againſt the city of London, and it 


| ſeems to me'that all the obloquy that has been thrown upon that judgment, muſt 


have ariſen more from the ſevere advantages that were taken of the ſeveral inad- 
vertant acts of the corporation, than from the illegality of the deciſion of court upon 
that ſubject. And though one ſhould not rely perhaps a great deal upon a caſe where 
judgment was given under the circumſtances, which we know happened to relate 
to that judgment, by thoſe judges ; yet I think that argument is put an end to 
when we find all thoſe arguments ſtated, ſo fully in the quo warranto cauſe, and 


where it is impoſſible not to ſee that the ſtrength of fir Robert Sawyer's argument 


infinitely preponderates above thoſe on the other fide. That is a caſe. to ſhew that 


a corporation could be forfeited, and that judgment of ſcizure was the proper judg- 
ment. That judgment has never ſince been impeached ; on the other hand, every 
thing that has paſſed ſubſequent to that judgment has eſtabliſhed and confirmed it. 

The firſt time afterwards, when that came into conſideration, was upon the act of 
the 1 and 2 William and Mary. In a caſe in 4 Meg. 58, Dolben obſerved, the act 
did not ſay, that the judgment was void, but it was illegal and arbitrary : and it 
appears moſt clearly, from the proviſions made in that act, that the legiſlature, at 
the time they paſſed it, conſidered the corporation of London as actually diffolved ; 
that is clear from one of the proviſions, that they ſhall ſtill continue to be a corpo- 
ration by preſcription. If the corporation was not diſſolved, where was the neceſ- 
ſity for thoſe regulations? It was ſaid, that during this period they exerciſed the 
corporate rights: they might be permitted to do ſo; but in my apprehenſion, the 
mere exercile of thoſe franchiſes, where it is ſo much for the public benefit that 
they ſhould be exerciſed, proves very little. h 

'Then comes Smith's caſe : the argument in that caſe has been much relied upon 
on the other ſide ; in my apprehenſion, it much confirms the doctrine we are now 
ſupporting. | | 

In that caſe, the queſtion for the conſideration of the court was, whether the 
corporation of London was or not diſſolved by the judgment of ſeizure. The court 
do not give an opinion upon that point; but they expreſsly give the judgment of 
the court upon another point: the act of parliament was ſtated in the caſe, and they 
founded their judgment entirely upon the miſrecital of the act; becauſe the act ſays, 
the liberties of London were taken, and not, that the liberties belonging to the cor-. 
poration were taken. If the judges had not thought that the corporation was diſ- 
ſolved by that ſeizure, but that the judgment was erroneous, they would have had 
little difficulty in ſaying ſo at once; being a popular opinion at the time, they would 
not have been reluctant in ſtating that opinion ; they would not have referred to ſo 
nice, and in my apprehenſion ſo ridiculous, a diſtinction, as that taken — the 
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Judges ; for it appears upon that caſe moſt manifeſtly, that the liberty of being a 
corporation was ſeized. | | 

Mr. Juſtice Buller. The act was ſtated in the return, and they were bound to 
take the judgment in fact as the act ſtated it. | | i 

Mr. Loyeefter. They certainly took the advantage of a very nice diſtinction, in 
order to avoid giving an opinion upon the queſtion, which, if it had been againſt 
the judgment in quo warranto, they could have had no difficulty about. 

The recorder, in his argument upon this caſe, aſſerted, that lord chief-juſtice 
Holt ſaid, a corporation could not, in his opinion, be diſſolved; and he ſtates that 
from 4 Mad. 58. When your Jordſhips look into the report, you will ſee that lord 
Holt ſays no ſuch thing: as it is reported there, the opinion of all the judges is 
confounded together as one opinion; and that is incorrect; becauſe in 1 Shoaver, 
where it is moſt accurately reported, lord Holt expreſsly ſays, that a corporation 
may, in his opinion, be diſſolved ; when he ſays, he thinks a corporation cannot be 
diſſolved, the reaſon he gives for ſaying that, is, only becauſe it cannot be ſeized 
into the king's hands; if it could, he admits it might be diſſolved: to which, Dol- 
ben ſays, he thinks it may be diflolved ; and Holt ſays, he thinks it may be 
forfeited. 

Thele caſes prove clearly, that the ſeizure is a Tight judgment ; and lord Holt 
does not himſelf politively ſay, he thinks it wrong ; if it was wrong, there was no 
occaſion to reſort to the diſtinction which they took. The other judges did not 
much difſent from Holt, at leaſt they had no decided opinion upon the ſubject; 
therefore I think I am authorized to aſſert, that. there is no expreſs authority which 
fays, that a corporation cannot be diſſolved; except ſo far as an authority may be 
derived from the opinion of the ten judges, ſuppoſed to' have been given in the 
houſe of lords. The opinion of the ten judges is ſuppoſed to have been, that a 
corporation cannot be diſſolved ; it is ſo ſtated in Shower, and in a book Mr. Erſkine 
has referred to, that is, Burnett's Hiſtory of His Own Times. 

This refers to an argument in arreſt of judgment ; and in looking into the journals 
of the houſe of lords, I find the queſtion referied to the ten judges was, not whe- 
ther a corporation could be diſſolved ? but whether the ſurrender of a corporation 
was illegal? That being the queſtion referred to the conſideration of the judges, 
I think the court will not preſume that they went beyond the queſtion referred to 
them, and gave their opinion upon a point not before them, which too was perfectly 
' unneceflary, and upon which, at the time, there might be a difference of opinion; 
againſt that, we have nothing but the authority of Burnett's Hiſtory : Burnett, not 
perceiving the difference between the illegality of ſuſpending a corporation, and the 
diſſolution of a corporation, might eaſily have miſtaken. At all events, the court 
will not preſume that the ten judges gave an opinion beſide the ſubject, to prove, 
that a corporation may be diflolved. I ſhall refer only generally to that caſe which 
has been cited from Burrow, where this court appear to be of that opinion; they 
were not then conſidering whether it might be judgment of ouſter or judgment of 
ſeizure : [ only refer to that as an authority that the court of King's-bench was of 
opinion, that a corporation might be diſſolved. As to the argument that the ſeveral 
cities againſt whom there were judgments of ſeizure, have ſtill claimed their privi- 

leges; and that reſtituiion can have an operation different from what it might in 
any other caſe, for the public convenience and benefit; or whether this point has 
been not ſufficiently conſidered in thoſe caſes, is not for me to ſay : it appears ra- 
ther, that the difficulty has not occurred; if it had, it muſt neceſſarily have been 
argued. Therefore the fact of claiming by preſcription, where it has not yet been 
adjudged whether they may claim by preſcription or not, is no argument at all- 
againſt the authorities upon which I now rely. 

Mr. Erſkine's idea, that until appearance there can be no judgment, is perfectly 
anſwered in the caſes I have cited. And the abſurdity of that propoſition is appa- 
rent upon a moment's conſideration ; becauſe then the conſequence would be this, 
that wherever a corporation had nothing which could be diſtrained (which may 
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Frequently be the caſe) that corporation may go on from day to day exerciſing their 
privileges, and abuſing them, and yet there would be no poſſibility of redreſs: and 
the caſe Mr. Erſkine cited from Jenkins, which ſays the reverſe, is an anonymous 


caſe 3 we do not ſee who the judges are ; it is laid down as an authority, and he 


cites 15 Edau. 4. to ſupport it, which is directly the reverſe of the propoſition laid 
down in Jenkins. But whatever doubt there may be whether a corporation may be 
diſſolved, I think no doubt has been entertained, before the preſent day, whether 
they may be ouſted of thoſe liberties by a judgment of ſeizure ; this ſeems to be 
admitted by both Treby and Pollexfen, in the quo warranto caſe, p. 13. 105, 6. 

If by the ſeizure they are forfeited (which ſeems admitted) then the king can 
grant them juſt the ſame as he can any other thing that is forfeited ; and it ſeems to 
me that the caſes which have been cited, where the king has appointed a caffos to 


| preſerve the corporation, under a judgment of ſeizure, he has actually exerciſed the 


power of granting, and he has granted, ſomething which actually fell into his 
hands; it appears at ſome times he his reſtored all the privileges, at other times he 
has reſtored part to them, and granted part to others. | 

The next objection is, that a corporation cannot be ſued by their corporate name. 
I ſhall only refer generally to the caſes cited upon that ſubje& in the quo warranto 
argument. It appears that in caſes of quo warranto, where the information was 
brought againſt them in their corporate name, the judgment was not impeached; if that 
would have made the judgment void, as is contended here, where was the neceſſity 
for the act of parliament, and all the arguments which took place in Smith's caſe 7 
that is an authority then entirely in point. Mr. Erſkine ſays, they may forfeit if 


they abuſe their privileges, but the information muſt be brought againſt natural 


perſons. | | 
This information is brought againſt perſons who are in the viſible exerciſe of 
certain rights; then before a plea comes in, it is not known by what authority they 


' exerciſe thoſe rights; that is to be determined by the plea. If the plea ſtates a 


title to the privileges, then the judgment goes upon that title, either for or againſt 
them. Tf, upon the plea and upon the judgment, it appears that the privileges 
have been uſurped, then there is a judgment of ouſter againſt them. If it appears 
that the privileges have been miſuſed, then a judgment of ſeizure ; but that cannot 
be known till the plea comes in and judgment is given; but if they do not appear, 
non conſiat whether the liberties have been uſurped or abuſed, and therefore, in 
that caſe, it is ſtated in the books, that where they do not appear, and judgment is 
to be given againſt them, or if it is uncertain whether the franchiſe be uſurped or 
granted by the king, it is a judgment of ſeizure. 5 
Till judgment is given they are a corporation de facto, they exerciſe privileges, 
and therefore I conceive moſt clearly, both from the reaſon of the thing as well as 
the authorities I have ſtated, that the information was properly brought againſt this 
corporation by their corporate name. a rn 1 
Suppoſing that a judgment of ſeizure, either diſſolves the corporation or takes 
the franchiſes into the king's hands, | 
The next queſtion is, whether this judgment of ſeizure can have that effect be- 
cauſe of the words guouſque, &c. that are added to it. | — 3.4 
I ſhall firſt conſider the natural meaning of the words, independent of any autho- 
rity or caſe upon the ſubject, Ct ww. | 
A judgment that the liberty ſhall be ſeized into the king's hands, if it ſtops. there, 
is abſolute ; if it goes on there is a qualification annexed to it, and the qualifica- 
tion ſeems, in the nature of a condition, ſubſequent. It ſays, the liberties are 
Veſted in the king, ſubject to be diveſted by order of the court, and by that only; 
till, therefore, ſuch order has been made, thoſe liberties are in the king, and it is 
not as Mr. Wood has ſaid, that the king cannot touch them till ſomething has been 
done by him; but I contend that ſomething muſt be done, by ſomebody elſe, to 
prevent his touching them, and that when we conlider the legal import of the 
1 - 5 vy words, 
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words, according to the authorities and caſes, this interpretation will not operate in 


any reſpect to the diſadvantage of the defendant. 

It is laid down 2 infl. 282, that for non- appearance, there is to be judgment of 
ſeizure, © which the party, in the ſame eyre, might replevy, but if he did not re- 
plevy them white the eyre ſat in that county, the franchiſes were loſt and forfeited 
for ever;” this judgment ſeems to follow upon that. No mention is made 
there of either a firſt or a ſecond judgment, but only that they ſhall be ſeized, and 
if they do not replevy within a certain time, they cannot replevy at all. & 

It ſeems to me, therefore, that upon the firſt judgment, they were ſeized, and 
ſeized irrecoverably, unleſs the party come in time; there is no occaſion, therefore, 
for a ſecond judgment, there are many inſtances ſtated in the quo warranto cauſe, in 
which the words quouſque, &c. ſeem to have been omitted, and where the firſt 
judgment of ſeizure has been made abſolute. In 2 RolPs Reports, 46. there 
was a quo warranto againſt Bridges; Bridges did not appear at the time, and there 
the judgment was, that the liberty ſhould be ſeized ; there the word guoenſgue is not 


. uſed. This ſeems expreſsly to be held in the caſe I before cited, 15 Edward 4. 


folio 7. that was another caſe where a judgment of ſeizure, by default, as abſolute 
in the firſt inſtance, and there it is expreſsly held, that the party could not replevy 
after the term in which the judgment was given. I conceive, that whether the 
judgment is with or without guou/gue, the party hath no right to come in after the 
term and replevy ; and though that may have happened in the caſe of the city of 
York, it might be done withont oppoſition or by conſent. = 

TO Mr. Erſkine's queſtion, within what limitation of time the party is to re- 
plevin, I anſwer, unleſs it be by conſent, the limitation of time is during the term in 
which the judgment is given, and I anſwer by the authority of the caſe in 2 inf. 


and the caſe I cited before from the year-book. 


By this judgment the liberties are in the king irrecoverably, unleſs the king thinks 

fit to revive them afterwards, and the court without ſuch conſent, under the authority 

in the year-book, have no right to ſuffer the party to appear and to diveſt the king 
by that appearance. | | | 

Mr. Erſkine has ſaid, that a ſeizure quox/gue does not take away the privileges 
becauſe there muſt neceſſarily be a final judgment of ouſter—T ſay a final judgment 
would not be a judgment of ouſter ; if final judgment was entered up here, it 
would be ſufficient to ſtate it in the very words that are now upon the record. The 
caſe cited by Mr. Erſkine, from 1 Lord Raymond 17. in order to prove a judgment 
of ouſter neceſſary, proves no ſuch thing; the propoſition laid down in that cafe 
was, that there muſt be a regular and proper judgment of the court, and the court 
in that caſe ſay, „if the court ſhould ſay he has no title to the franchiſe, it avails 
nothing, unleſs they proceed and ſay, ut abinde excludatur. 1 * 

Therefore your lord ſhips ſee, that the only propoſition that is laid down in that 
caſe is this, that the courts, ſaying he has no title to the franchiſe, is not a judg- 
ment, there muſt be a regular legal judgment; to be ſure there muſt, and they go 
on to ſay there mult be a judgment ut abinde excludatur. . | 

Mr. Erſkine ſays, © if the king ſhould grant, during that term, and the party 
comes the next day, what then?“ I anſwer that the king's grant might or might 
not operate if he did. If the king granted within that time, which the law gives 
the party to come in and appear, perhaps that grant of the king might not be per- 
mitted to have any operation ; but here the king has not granted, during that time, 
and your lordſhips will obſerve, by looking at the dates of the judgment of ſeizure, 


and afterwards at the date of the grant, that the judgment of ſeizure was of Hilary 


term, the 35 and 36 Cha. 2. and the grant is dated February, in the 37 year of 
Cha. 2. therefore this grant of the king was near a year ſubſequent to the term in which 
the judgment guouſgue was given; ſo that at the time the grant was made by Charles 
II. the party could not, by law, come and make his appearance, and claim his 
franchiſe without the king's conſent. | 
As to the hardſhip that is flated upon the corporation, of their * 
| eize 


(Bench. ARGUMENT. 359. 


widBut notice, there is no hardſhip in the caſe, becauſe they have notice by the fire 
facias, and if they do not come in they loſe their liberties by their own /aches. 

It is ſaid, © that judgment of ſeizure is only proceſs to compel appearance.” 
No caſe is cited to prove that propoſition, on the contrary it is contradicted by the 
caſes. I have cited; if it is proceſs, now it muſt have been proceſs before the juſtices 
in eyre ; if before the juſtices in eyre the default was made, the franchiſe was loſt 
for ever; that is, if the party did not come before the juſtices in eyre left the county. 


The ſame obſervation applies in the preſent caſe, ſuppoſe the judgment is given | 


the laſt day of the term, can it be ſaid that that judgment is to be a proceſs to com- 
pel appearance? when if they do appear, ſubſequent to that term, that appearance 
cannot be entered ; becauſe, if they have no right to appear ſubſequent to the term, 
then it would be abſurd and ridiculous, to ſay, that proceſs was meant to compel 
appearance. This caſe has been inadvertently likened to others, to which it has no 
analogy ; becauſe judgment in quo warranto 1s an anomalous caſe, and you cannot 
argue it much by analogy to other caſes. ; 

It has been juſt hinted at, that there is no office found. The neceſſity of an 
office being found, to entitle the king to that which he claims, ariſes under an act 
of the 8, Her. 6, cap. 16, which relates only to lands and tenements. In caſes 
where it does not appear what the lands and tenements are, the king is to ſeize ; 
that applies to caſes where there are judgments of attainder, and the lands and 
tenements have been forfeited, and where it does not appear what thoſe lands and 
tenements in fact are: in that caſe there muſt be an office found. | CT, 

The next queſtion is, Whether there is a neceſſity of a writ of ſeizure ? With 
reſpe& to the neceſſity of the writ of ſeizure, if it is neceſſary in this caſe, I con- 
ceive it neceſſary in every caſe. Suppoſe a corporation has nothing which can be 
ſeized ; How can a writ of ſeizure have any operation upon liberties which are not 
either tangible or viſible? I conceive the judgment, therefore, is in this caſe ſuſh- 
cient in point of law. And the caſe in Saw. 70, which has been cited to prove 
the neceſſity of a writ of ſeizure, ſpeaks only of an office found. The caſe in 9g 
Co. 96, does not prove the propoſition, but the very reverſe. It ſays, in ſome caſes, 
the Ling ſhall be in ſeifin, without any office found, or ſeizure, as in lands and te- 
nements, &c. which are local; as where it is found by office that a condition is 
broke. That caſe does not at all prove the propoſition intended to be proved by it; 
namely, that a writ of ſeizure in this caſe was neceſſary. Your lordſhips will ob- 
ferve, that no caſe has been cited, where it has been expreſsly decided, that a writ 
of ſeizure is neceflary. | | | 

I ſhall ſubmit to your lordſhips a caſe, in which it has been expreſsly decided, 
that it was not neceſlary ; that is, Smith's caſe, 1 Show. 275. In that caſe, the 
attorney-general argued, that the judgment in quo warranto, in the caſe of the city of 
London, was, that the libertyſhould be ſeized, and that it never was ; that no writ of 
execution went out againſt them, and therefore nothing was altered, or was taken from 
the party, till a writ of execution. Lord chief juſtice Holt ſays, there needs no writ 
of execution; for, in a quare impedit, if judgment be againſt the incumbent, the 
patron preſents without any more ado. It is obſervable, that nothing farther was 
ſaid, by the court or the bar, upon the ſubject, and therefore that was perfectly 
* in. ; | | | 

. Erſkine has ſaid in the caſes mentioned by Sir Robert Sawyer, there had 


been ſeizures in fact: now it does not appear that any writ of ſeizure ever iſſued, 


except in the caſe of Oxford and Winton. As writs of ſeizure are ſtated in theſe 
caſes to have iſſued, and are not ſtated to have iſſued in any other, it is fair to con- 
clude, that they did not iſſue in the other caſes, or elſe Sir Robert Saw yer would 
have made uſe of them in his atgument. But Mr. Erſkine ſays, „ You cannot 
levy without ſeizure.” If the judgment of ſeizure is ſufficient without a writ, 


then they can levy without any ſeizure. As to the caſe of York, Mr. Wood ſays 


they replevyed, becauſe there was no ſeizure in fact. — That did not at all appear. 
The only other caſe to ſupport this propoſition, is that of Malmſbury, which 
N . s judgment, 
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judgment, it is ſtated, «© Was reverſed, becauſe no judgment of ſeizure or ouſter 
can be given againſt a corporation for want of appearance.” Mr. Lane ſays, “On 
what ground the reverſal in parliament was had, it is impoſſible to know but by 
conjecture ; but it was, perhaps, becauſe there was a final judgment where there 
had been no appearance; and he gives ſeveral different reaſons why that judgment 
might be reverſed. . | 
It is a convenient caſe then; for this is an authority upon every propoſition that 
can be laid down upon this ſubject; it is made uſe of like a general ſpecihe, which 
is to cure every diſorder : it does not appear upon what ground that judgment was 
reverſed ! | : | 

I have hitherto endeavoured to prove that a corporation may be diffolved by a 
judgment of ſeizure, for default, that guoufque is a mere matter of form, and that 
no writ of ſeizure was neceſſary. If the king had a right to ſeize the franchiſe, 
though the being of the corporation might not be diſſolved, yet ſtill having ſeized 
them, he had a right to grant them : I conceive he had a right to grant them to a 
new body, in the ſame place in which the former corporation exiſted ; for though 
J admit that two corporations cannot exiſt in the ſame place, I conceive that 
propofition muſt be taken with this reſtriction :—two corporations cannot exiſt 
together in the ſame place, with the ſame privileges and powers, becauſe they 
would be incompatible with each other, but twenty corporations may exiſt in the 
ſame place, provided they do not poſlets liberties inconſiſtent, interfere not with 


each other. 


Suppoſing here is the capacity of a corporation ſtill ſubſiſting, but totally diveſted 
of all thoſe privileges and franchiſes which were before annexed to that corporation, 
what reaſon can be aſſigned why the king cannot make a new corporation to exiſt 
in the ſame place? and veſt that new body with thoſe privileges and franchiſes 
which the king has granted to that new corporation ? Is there any thing repug- 
nant in it? Do they interfere at all? Here is a ſort of caput mortuum, a ſort of 
political incapacity to which no franchiſes are annexed, hovering about the city of 
Cheſter; ang the conſequence of the doctrine, that till it is formally put an end to, no 
new. corporation can exiſt—would be, that the city of Briſtol, and many other 
places, and the city of London, if it had not been for the act of parliament, might 
be without any corporation at all, of which the miſchief would be infinite. If the 
court think the king was not ſo fully in poſſeſſion as he would have been by a final 
judgment, but that the franchiſes were ſuſpended, till I conceive he had a power 
ro grant, 1 Rep. 49 B.—If the queen had a qualified fee ſimple in certain land, 
that is to ſay, as long as a perſon attainted hath heirs of his body, and ſhe grant the 
land to another and his heirs, the grant is good: ſo if the queen hath an eſtate in 
fee ſimple, conditional, and grants the lands to one and his heirs abſolutely, it is 
good, for in both caſes the queen hath a fee ſimple, and grants a fee ſimple, and 
her grant ſtands well with her eſtate, | 

Your lordſhips ſee there, if the queen had an eſtate in fee ſimple, conditional, at 


the time ſhe grants the fee ſimple, yet her grant of that fee ſimple is a good grant; 


ſo ſuppoſe the corporation was ſuſpended, and the franchiſes were in the king, ſub- 
ject to be diveſted, yet ſtill the king having granted that power, ſubject to be di- 
veſted, he has granted them as the queen did, and therefore that grant is good, 
unleſs the condition afterwards happens upon which it is diveſted. It is laid down 
in Bro. Arid. tit. Cheſe en Action, that the king may grant a choſe in action; and to 

the like purpoſe, the ſame book, fit. patent 46. | 
The ſame doctrine is laid down in Jerk. 210. The effect of that cafe is, that 
mere poſhbilities may be granted, | | TS 
I think, therefore, that thoſe caſes eſtabliſh this propoſition, that a fee ſimple 
eſtate in the king may be granted. Mr. Wood ſays, 'The king is deceived in his 
grant, if having it ſubje& to renovation, he grants it in fee.” T think the caſe 
cited, with reſpect to the queen, diſproves that propoſition. In the next place he 
is net deecived in his grant in that caſe, for the king might know that he had ſuch 
= an 
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an intereſt ſubject to be diveſted; he does not ſtate the power that he had, and 
therefore till ſuch order, he had the intereſt, which in fact he granted, and which 
is moſt like the caſe of a qualified fee ſimple. 

With reſpect to the argument of Mr. Milles, that this grant was made to the old 
body, I think I need not trouble the court with any obſervation upon that. 

The recorder has ſtated, that he conceives this grant is void, becauſe ſeven per- 
ſons are disfranchiſed by it: the grant is to a certain number of perfons, and all it 
ſays, is, Thoſe ſeven perſons ſhall not be the objects of my grant.” The re- 
corder might juſt as well ſay, that if I was to give a guinea a-piece to ſeveral friends 
ſitting by, and would not give one to the recorder, I cheat and defraud him of a 

utnea ; it would be juſt as applicable to the argument: but I conceive, that even 
if your lordſhips ſhould be of opinion that he could not rightly grant, yet J appre- 
hend that this grant is good, unleſs it is repealed by ſcire fatiat, or by that mode 
which the law has eſtabliſhed. I ſhall ſtate few cales to ſupport that propoſition, 
Bro. Abrid. title petition, pl. 12. tit. Juriſd. 102. tit. Sci. fa. 58, 63, 173. Dyer 197, 
8, and in 3 Lew, 220. that propoſition is laid down in all thoſe caſes that the grant is 
good, till it is repealed. | | 

The next queſtion is, whether any thing has been done fince, to put an end to 
the effect of that grant. There are two things ſtated ſo to do; firſt, the order of 
amoval}; ſecondly, the charter of reſtitution. = 

As to the power of amoval, I think it depends upon the conſtruction of that 

rant. T3.20 | 
4 Mr. Erſkine has ſaid there are two ways by which a deed is to be conſtrucd ; 
firſt you are to conſtrue the intention of the parties by the words; ſecondly (which 
ſeems to me a new way of conſtruing the charter) by the act of the party. I 
ſhould be glad if Mr. Erſkine had cited any authority. I conceive a deed, though 
in the caſe of the king, muſt be expounded according to the fame rules by which a 
deed of a ſubje& is expounded, By this means Mr. Erſkine makes the grantor, in 
the preſent inſtance, to be the expounder of the intention of Charles II. although 
they had directly oppoſite intentions upon the very ſubje& to which this grant ap- 
plies ; and therefore, though Charles II. meant to deſtroy one corporation, and 

mes II. intended to ſet it up again, yet you are to conftrue the intentions of him 
who ſet up the corporation, and him who meant to diſſolve it, by the act of each 
other —to ſtate the propoſition, is a ſufficient anſwer to it. 

Mr. Erſkine ſays the king never dies, and therefore you are to expound the in- 
tention of one king by the act of his ſucceſſor. I conceive intention is a matter of 
fact, and then the technical argument, that becauſe the king never dies, therefore 
the king who lived in one time, is to have the ſame intentions as the king who lived 
in another, is a propoſition my friend's ingenuity muſt have been put to the ſtretch, 
to ſuggeſt to the court. - As to the admiſſion of the parties by acquieſcence to the 
deed, that I conceive is no argument; it is no objection to the court's putting a 
conſtruction upon the charter (as Mr. Topping has obſerved) an hundred years 
after; it is more likely to receive a good and valid conſtruction at the diſtance of an 
hundred years, and when animoſity and heat cannot have the effect upon thoſe who 
are to decide, as it would have had at the time. I apprehend the true way of con< 
ſtruing every deed, is by conſidering the words of the grant altogether; I conceive 
the deed clearly means this not to deſtroy the corporation altogether. Your lord- 
ſhips obſerve, without referring particularly to the words that 'the king is ſuppoſed 
to intend to put an end to the corporation, to remove them all, and yet in that very 
charter he expreſsly provides for the continuation of the corporation, under fhe 
the very exerciſe of the reſerved power. | 1 | 

If this clauſe therefore is bad, the recorder has ſaid the whole is void, for the 
king was deceived in thinking it good ; whether he was deceived or not, depends 
upon his meaning; for if he did not mean to reſerve a power to amove them all, 
then the king was not deceived in the grant; if a power of removing all has not 
been reſerved by the charter, which I conceive it is not, then that power has _ 
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unduly exerciſed, and the concluſion that all were removed, is falſe in point of 
law. If the court ſhauld think that ſuch power is reſerved, I conceive that reſer- 
vation is repugnant, and void in law. It is repugnant, becauſe in the firſt clauſe 
the king gives them a power of exiſting for ever; in Shep. Touch 85. Hard. 94. if 
two clauſes in a deed are repugnant, the firſt ſhall be received, and the laſt rejected. 

In Bro. Abri. title leaſe 22, there is this caſe; if one make a leaſe for ten years, 
at the will of the leſſor, this is a good leaſe for ten years, and the latter words are 
void for the repugnancy ; that is like the preſent caſe. 4. 

Mr. Juſtice Bu/ler. As between ſubjec̃t and ſubject, there is no doubt of it; all 
your caſes are ſo. . | 

Mr. Leycefler. All to prove the repugnancy are ſo, 2 If. 486.—Here is an ex- 
cellent rule for the conſtruction of the king's letters patent, not only the liberties, 
but the lands, tenements, and other things, which he may lawfully grant, that they 
have no ſtrict or narrow interpretation for the overthrowing of them, ſed ſecundum. 
earundem plenitudinem judicentar, that is, to have a liberal and favourable conſtruction 
for the making of them, available in law »/que ad plenitudinem, for the honour of 
the king. In Jenkins 25 5, it is ſaid, the caſe of a grant from the king ſhall be like 
the caſe of a grant from one ſubject to another, if the king be not greatly deceived ; 
and in 17 Vin. Abr. title prerogative, page 100, there are rules laid down for the 
conſtruction of the king's grants, and a variety of cafes are cited to ſupport them; 
in 6 Rep. 55, there is this caſe 1 where the king has granted an eſtate in fee where 
he could only grant a reverſion, yet it was held that it ſhould not be void for that : 
the ſame propoſition is laid down in Sin. 663.—Vour lordſhips obſerve here in the 
firſt place, the grant is ex certa ſcientia et mero motu. In the ſecond place they are 
the words of the king; for that is relied upon in ſome of the caſes J have cited. 
In the third place it is no falſe ſuggeſtion of the party; the corporation could not 
ſuggeſt ſuch a thing themſelves. In the fourth place here is no deceit or miſtake in 
point of fact; it cannot be ſuppoſed, but that if there is any miſtake at all, it is a 
mere miſtake in point of law, and not the condition upon which the grant is made, 

As to the caſe cited from 2 Freeman, it is ſaid, that where the king is miſtaken in 
matter of fact, there his grant ſhall be void, but not where he miſtakes the law. 
But the court ſeemed to incline that the grant was void, it appearing upon the face 
of the grant, that the king was deceived in the very ſubſtance of the grant, and 
the reſt being intirely reſerved out of the whole; therefore that which ſeems the 
ſtrongeſt caſe, which is moſt relied upon on the fide, does not apply, for there it 
was as to the ſub/lance of the grant, and in that caſe the court gave no judgment. 

If it was then obvious upon this charter, that the king meant to reſerve a power 
of amoving all, yet 1 conceive-from the authority of theſe caſes, that the charter is 
not void, but only as to that part; if he meant not to reſerve a power to amove all, 
the argument is ſtronger ; in 1 Vent. 20, it is held by three judges, that the king 
and council might disfranchiſe any member of a corporation : whether he might do 
that or not, it 1s not neceſſary for me to contend ; I conceive he might reſerve a 
power of removing them in the way he has done here, and that is not void for re- 
pugnaney, becauſe the corporation that is granted may ſubſiſt for ever, notwithſtand- 
ing a power of removing certain individuals is exerciſed, but at all events it does 
not avoid the whole grant. 8 . | 

The next queſtion that ariſes, is upon the charter of reſtitution. —Suppoſing this 
charter of reſtitution was not granted to the new body (which clearly it was not) 
then the king cannot grant what he had before granted—he had before granted to 
the new corporation; and it is laid down in 1 Rep. 45, 51, that if the king grants 
to one, and then grants to another, the latter grant is void, The ſame doctrine is 
laid down in Jen. 126. | 

Then conlidering this charter of reſtitution as a grant, and I conceive it can 
have no other effect to operate but as a grant, it certainly cannot give one body 
what it had before given to another. Your lordſhips ſee there is no reverſal of the 
. Judgment; the party has never come in to reverſe the judgment, a 
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Nov this charter of reſtitution is, in fact, nothing more than granting to that old 
corporation privileges which he had before granted to the new one. They are both 


voluntary acts of the king, a party is claiming under one voluntary act againſt 


another voluntary act. It is laid down in 3 I,. 236, that by the antient and con- 
fant rule of law, non poterit Rex gratiam facere, cum injuria & damno aliorum quod 
autem alienum eft dare non poteſt per ſuam gratiam; if therefore the former grant was 
good, it was not the king's at the time of the reſtitution ; he had nothing to grant. 
It was likewiſe ſaid, 3 If. 240, that the reaſon why the king may by his charter 
pardon the execution, and reſtore the party or his heirs, to the land forfeited by at- 
tainder, and remaining in the crown, is, for that no perſon had thereby any pre- 
judice ; but to make reſtitution of his blood, he cannot do it but by an act of par- 
iament, becauſe it ſhould be to the prejudice of others, 2 Mod. 52, and Bro, Ar. 
Charter of Pardon, 44. are to the ſame point, and Skin. 676. | 
I ſhall make but one fingle obſervation upon the pleadings, in addition to what 
Mr. Bearcroft has ſtated :—They have only ſtated a power, appearing upon the re- 
cord, to replace, in caſe of the amoval of ſome of the corporation, but they have 
not ſtated by reference, or otherwiſe, what power there is to re- elect new co - 
tors, in the caſe which has now happened, of the removal of them a//; and, en 
fore, that, in addition to the argument of Mr. Bearcroft, will, I truſt, ſatisfy the 
court, that the replication is bad, Ba > IS 
MH 8 
T becomes likewiſe my duty, as one of the counſel for the defendant, Mr. 
Amery, to trouble your lordſhips with ſome obſervations upon this caſe : and 1 
ſhall, after the very laborious reſearch which my learned friend, Mr. Leyceſter has 


made for caſes upon the ſubject, ſpare a good deal of the time of the court in what 
| I have to offer. | | 


And whatever apologies I may have occaſion to make in the courſe of this pro- 
ceeding, I think the court will excuſe me from making any, on account of that re- 
proach which my learned friends on the other ſidè ſeem to have thrown upon me, 
for not ſpecifying all the objections I had to make; when I applied for a rule to 
ſhew cauſe. It is not uſual for a counſel, when he applies for a rule to ſhew cauſe, 
to ſtate ſpecifically objections and anſwers, the very ſtating of which, in this caſe, 
has taken up nine hours argument. I ſhall not attempt to anſwer particularly every 
queſtion they have thought fit to call upon me perſonally to anſwer, every queſtion 
ſuggeſted to their imagination; and to explain every reaſon which might, or might 
not exiſt, and which might or might not have had effect upon my mind at the 
time: I was neither counſel for the city of Cheſter, at the time of Sir Robert 
Sawyer's quo warranto, at the time of Charles's granting the charter, nor during any 
of thoſe tranſactions. I conceive that to be a ſufficient excuſe for my not anſwer- 
ing for every miſconduct relative to this corporation for the laſt century. 

I ſhall not trouble the court upon what I call a preliminary point, namely, 
whether a corporation can be diſſolved by the crown. - 5 
It has been aſked, © What arguments are there to ſhew, that the crown can call 
upon the corporation, by its corporate name, to anſwer for its aſſuming or uſurping 
the liberty or franchiſe of being a corporation? 8 : | 

1 ſhall not aſſume to myſelf the merit of any inquiries which do not properly be- 
long to me, and I will freely confeſs that I have, in the courſe of this buſineſs, 
availed myſelf moſt fully of all the arguments which have been uſed on both fides, 
in the caſe of the quo warranto againſt the city of London ; and it is from what 


was ſtated by the learned counſel who argued that great queſtion that I derive the 


principal information I have upon this ſubject; and whenever your lordſhips come 
to look at thoſe caſes, the particular paſſages of which, applicable to this argu- 
ment, have been cited by the counſel on both fides, it will be for your lordſhips to 
judge whether or no the weight of argument appears in favour of thoſe 8 
, a ; Wie 


364 Mr. *$ O0 W- R's (King's 


which were ſtated (for I will preſume to ſay, none have been ſlated to day which 
are not found in the argument on that caſe) or whether the anſwers given to them 
are leſs ſatisfactory; and when your lordſhips come to look at the arguments ufed 
by Sir George Treby, on one fide, and Sir Robert Sawyer for the king, on the 
other, you will, in thoſe arguments, have got all the law upon the ſubject; if there 
is any part of Treby's argument which diſgraces it, it is one upon which the gen- 
tlemen on the other fide have principally relied. 5 | 

That part of the argument upon which the gentlemen have founded what they 
have offered to the court, is a collection of as metaphyſical ſubtlety and refinement, 
not to ſay ſcholaſtic jargon, as can be found in the argument of any man of learn- 
ing or-eminence in the profeſſion. FB. 

It ſhauld ſeem that Sir George Treby having raiſed to himſelf a pleaſant idea of 
a capacity which he perſonifies and purſues through a variety of ſtages, is ſo pleaſed 
with himſelf, that he forgets what the queſtion was before the court at the time, 
and forgets the ſimple idea of what is a corporation aggregate; and if there is any 
ſenſe in what Treby ſays upon that buſineſs, your lordſhips will ſee it can only be 
applicable to a corporation ſole, but not to a corporation aggregate; the ideas of which 
are as perfectly diſtin&, as totally ſeparate, as any two things that can be conceived, 
the ends and objects of each being preciſely different. | | 

The principal object of a corporation ſole is, to preſerve an imaginary being in 
exiſtence, when the natural perſon, who while alive ſuſtains the character, ſhall be 
dead. That is the principal and primary idea of a corporation ſole. The ſingle 
idea which neceſſarily enters into the conſtitution of a corporation aggregate (what- 
ever other powers and capacities it may be endowed with, and which are merely 
accidental, and may be given, part in one way, and part in another, to a body ag- 
gregate, modified and formed according to the pleaſure of the grantor) is, that they 
mall be natural perſons united together, who may ſpeak with one mouth, and act as 
one man, for the purpoſe of convenience, and for carrying into execution thoſe pur- 
poſes, which could never be executed, if all the natural perions were to be called 
upon. It ſeems, then, that every argument, which may be uſed when you come 
to {peak of a corporation ſole, muſt operate againſt ſuſtaining ſuch a corporation 
when you conſider the caſe of a corporation aggregate; and then, the privilege be- 
ing granted from the king, the effect of it is merely this; that when a ſuit is 
brought againſt a corporation aggregate, by its collective name, every individual 
is as much called upon in that ſuit, as if he was particularly named. It is the only 
meaning of a corporation, and the -only convenience for which it is eſtabliſhed. 
Then I ſhall be glad to know why the ſame muſt not hold when it becomes neceſ- 
ſary to queſtion the conduct of that corporation, for criminal acts done by it, 
which may make it proper that that corporation ſhould no longer exiſt ? Whenever 
an information is filed againſt a corporation in its corporate capacity, to anſwer for 
the miſcondutt which may be the ſubje& of that inquiry, the very purpoſe of that 
corporation requires, that the individuals compoſing it ſhould be called upon, by 
their corporate name, to give an anſwer, in that name, for that corporate offence, 
(and when a corporation is ſo called upon, it may be ſaid to be trying it for its life) 
to ſhew why, in conſequence of that miſcondu@ of which it has been guilty, its. 
Political exiſtence ſhould not be put an end to: That ſeems to me, therefore, an 
anſwer, in ſome degree, to the queſtion thrown out by one of the learned judges, 
as to the good ſenſe of calling upon a corporation in this mannner ; and I the rather 
ſlate it to your lordſhips, becauſe it does furniſh a pretty ſtrong illuſtration, .in my 
apprehenſion, of an argument which has been ufed by. Mr. Leyceſter, when he 
Rated (as the fact certainly is] that there cannot be two corporations in one place 
with the ſame powers, yet, if all the franchiſes of one corporation are taken away, 
and granted to another, there ſtill is no impropriety in ſuppoling. that there may 
be anotber corporation exiſting, with a capacity to take any thing che king may at- 
terwards grant, not inconſiſtent with that grant which he kas given to another cor- 
poration. R 7 


Indiſputably 
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Indiſputably you may put two bodies in any place, ſuppoſing the powers veſted 


in each do not claſh with each other; and therefore, I think that Mr. Leyceſter has 


very forcibly ſtated thar part of the caſe: and if it is once admitted (as I think it muit 
be) that the franchiſes, in this caſe, are a ſubject of ſeizure, and we can ſhew that 


they were actually ſeized and given away; the objection that there is another cor- 


poration, which may be called into exiſtence, when the king ſhall think fit, for other 
objects, will have no great weight. | 

The caſes cited to ſheiv that a corporation cannot be diſſolved, are all anſwered in 
the quo warranto caſe ; your lordſhips will find them in the ſeveral matters alluded 
to by the counſel ; they are collected principally by fir Robert Sawyer, in pages 15, 
16, and 31, of his argument. 

The caſes that have been cited in oppoſition to the doctrine which your lordſhips 
will find there, and which I purpoſely omit to ſtate, that I may avoid repetition, 
are the dean and chapter of Norwjch's caſe, 3 C. 73. the ſame caſe from Ander- 


fin, Hayward v. Fulcher ; the ſame caſe in fir William Jones, 166. And, I think, 


when the court come to examine into thoſe caſes, not one will be found to apply to 
the purpoſes of the argument for which they were adduced ; and if I were diſpoſed 
to retort upon my friends the kind of treatment I have experienced in this cauſe, I 
ſhould ſay, I was aſtoniſhed to find how the ingenuity of the gentlemen ſhould 
have applied theſe caſes in the manner they have done! 

They turn upon this queſtion, Whether the ſeizure of a corporation is a ſeizure 
of the liberty of being a corporation? and the court held, and I conceive properly, 
that when a corporation is only queſtioned, or when the ſurrender is only a ſurrender 
of their liberties, they do not conſtrue their acts to be ſtronger or broader than their 


. Intention, they only ſay, that under the words which import to be only a ſurrender 


of part of their liberties, they ſhall not extend them farther. The caſes in Palm. 
502. Bro. Corporation 78. 3 Burr. 1650, are all cited for the ſingle purpoſe of 
ſhewing that the king cannot diſſolve a corporation by his own authority. If it is 
meant to be contended, that he cannot, without any act of the corporation, diſ- 
ſolve it, it is a propoſition that never entered into any of our imaginations to diſ- 
pute; I admit it in the fulleſt extent. ics 2 | 

I will now ftate the reaſons which occur to me, why, upon each of theſe iſſues, 
as they appear upon the record, the defendant is intitled to the judgment of the 
court, notwithſtanding the jury have found them Tpainſt him. | 

The firſt iſſue depends intirely upon an order of amotion, as ſtated in the plead- 
ings, ſuppoſed to be made by James II. and his privy-council, in purſuance of an 
authority reſiding in him; and upon this part of the caſe, I truſt, that if I ſtate 
any thing to the court which appears to differ from what has been urged by my 
learned friends who went before me, with ſo much force, it 1s not that I differ with 
them in the argument, but that I think it material to ſtate matters in a different 
light; leaving the court to judge which argument they will ſelect, if they think 
any of it worthy their attention. | | s 

I ſhall, in this part of the caſe, conſider the two points which the gentlemen ſuppoſe 
bring us into a dilemma ; which Mr. Erſkine ſtates to be the moſt complete of any 
he ever remembers in the courſe of his profeſſional ſtudies. 4 The power of amo- 
tion is either,” he ſays, . /egal or illegal.” 

I will, firſt, ſuppoſe that there may be ſuch a legal power as that reſerved by the 
charter of Charles II. namely, that the king may remove all or any of the cor- | 
porators of a corporation, at his pleaſure; will it follow, when I have made that 
admiſſion, that the king, by this charter, ever intended to reſerve any ſuch power? 
I agree with him, that the intention is to be conſidered, but it is to be collected 
only from thoſe inſtruments ; therefore, when I come to argue upon the intention 
of the king it will be for the court to ſay, whether, upon the whole of this record, 
they ſee that Charles II. at the time he made the reſervation, ſtated in theſe plead- 
ings, meant to reſerve a power to himſelf of removing all the corporators at once, ſo 
a3 to put an end to the corporation at his / Whoever reads this with com- 
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mon attention only, will ſee that the king meant no ſuch thing ; if he did, his 
meaning is directly contradicted by his act. I take it at preſent, for the ſake of ar- 
gument, that the proſecutor has a right to refer what is ſtated in this replication to 
the plea. Then it is, that the king reſerved to himſelf full power and authority, at 
his free will and pleaſure, at all times hereafter, &c. by his order in council, to 
amove the mayor, &c. or any one or more of the aldermen, common-council- 
men, &c. of the ſaid city, for the time being; and that when any are fo 
amoved, the reſidue ſhall ele& others in their ſtead. Suppoſing then that the 
manner of election is to be referred to what is ſtated in the plea, that mode of elec- 
tion is, that when the mayor, or one of the aldermen, ſhall be removed, the reſidue 
of the aldermen ſhall meet and elect another (I ſtate the ſubſtance ;) yet when the 
king reſerves a power to amove all or any of the corporation, and expreſsly ſays, 
that when any of them are amoved, the reſidue ſhall elect others in their place; is 
it to be ſuppoſed that the king ſhould reſerve a power to do an act which is per- 
fectly inconſiſtent with the intention maniſeſt upon his letters patent? 

Your lordſhips will take & too, that it is averred in the plea, and not denied, 
that ever ſince the charter Me have been 24 aldermen in fact, ſo that if the amo- 
tion did not diſſolve it, there is nothing like an admiſhon—that by the amotion the 
corporation was, in fact, diſſolved. That brings it to the fingle queſtion, whether 
that ſignification of the king's order in council, was by law ipſe facto, an amotion 
of thoſe corporators. Taking the whole of the plea and replication together, it is 
manifeſt theſe aldermen were elected under the charter, and that they continued to 
the moment of Mr, Amery's election, for he ſtates his election to be a continuance: 
of that corporation ; therefore there is nothing ſtated like an admiſſion, that they 
did, in fact, abandon their offices, or were, in fact, amoved : but the ſingle queſ- 
tion which the court have to confider, is the inference that they were hereby 
amoved, which cannot be the caſe if the king is exercifing a power not reſerved to 
him by the words of the charter. 5 +. pres: 8 21 

It was ſtated by Mr. Erſkine, that it was the ne plus ultra of the king's grant. 
The court muſt ſurely ſee that that is begging the whole queſtion; it is taking for 
granted what the king's grant is, to raiſe argument that that conſtruction would be 
narrowing it; whereas I contend, that the queſtion here is, what the king's grant 
is, according to the intention he has expreſſed; and I argue, when he has ſhewn 
his pleaſure how offices ſhall be filled up, that it is manifeſt, that it was not the in- 
tention of the king to reſerve a power to diſſolve the corporation. | 

It was afked, with ſome triumph,“ If the king could amove one or more, where 
the line was to be drawn ?—* why he might not amove every one of them?“ 

to that I anſwer, that wlien he has fignified ſo many orders of amotion as not to 
leave a competent number of electors, then he exceeds his authority, and then his 
1 void, as ſoon as he has exceeded that limit which he has preſcribed to 
Hhimſelt. | | | | 

The other part, however, is now to be conſidered, and that is—whether or no 
this power reſerved by the king, is or is not legal. I do not ſee that the gentlemen 
have made out, in any poſſible way, how it is that this power of the king is illegal. 

I mull entreat your lordſhips attention to the caſes they have cited in ſupport of the 
- Poſition which they think they have made out, that if this reſervation was illegal, 
then the whole of the charter is ſo too. The caſes they have cited for this purpoſe 
are, 2 Rol. Abr. 164. 2 Inft. 333. Co. Litt. 31. 5 Rep. 55, b. 2 And. 155, 6. and 
1 Co. 43, 5. I have looked at all thoſe caſes, and I will ſhortly ſtate the ſubſtance 
of them by way of anſwer to all their inferences from them. 5 

The cale in Rol. Alr. proves that the king cannot grant that an eſtate ſhall deſcend 
contrary to the rules of law; but it proves this point, that if the king inſerts a re- 
ſervation in his deed that is againſt law, the grant is void; the king's grant is here 
good, complete, and perfect. but the thing which the king grants, in the caſe put in 
Nol. Abr. is, that an eſtate ſhall ſubſiſt, which the law ſays ſhall not ſubſiſt; and there- 
fore it is taken for certain, he never meant to grant that which is againſt the eſta- 
bliſhed rules of law. . 5 The 
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The cafe in 2 nf. 533, is nothing more than this; —that the king cannot lay 
taxes and impoſitions without the conſent of parliament, and cannot create new 
offices with fees to be paid by the people ; where he does, it is void. The king 
there was exerciſing a power which the law has not entruſted him with, and there- 
fore he could not have done it, if he had not miſunderſtood and miſapprehended 
his power. 5 | h g 
The next caſe is a queſtion, whether taking a perſon arreſted upon a capias, to 
Lambeth, in Surry, is an eſcape ? and how it is applied to this caſe I cannot poſ- 
ſibly conceiye ; it is probably taken from ſome marginal abridgment, and ſtated 
without looking farther. 6 | 5 OI 

The caſę in 5 Rep. 55 b. is that of the Duke of Chandos; and it is there held, 
that if more would paſs by the king's grant, than he intended to paſs, his grant 
ſhall not be good; but in the very fame caſe it is held, that if the king be miſtaken 
in the law, and not be miſled by the ſuggeſtions of the party, it ſhall not avoid his 

rant. » : ; | 5 0 
: In the cafe in 2 And. it appears, the king was miſtaken in the kind of eſtate ge 
had, and granted it in ſuch a way, as it is plain he did not in the whole of the 

grant intend. That comes within the rules. 5 BON | 

Another caſe was cited on the other fide, and noticed by Mr. Leyceſter, from 
2 Freeman, 17 ; and it appears to me, that the king there is held to have been miſ- 
taken in his grant, for the mere purpoſe of benefiting a ſubje& who would, if the 
grant was taken to be as made by the king, be liable to pay a rent of 10,000]. a 
year, without having the eſtate granted: the caſe was this, the king leaſes a manor 
and mines, and withal grants, that the leſſee ſhould have the ſole vending of 
allum, reſerving out of the premiſes 10,0001. per annum to himſelf, and 1640). 

r annum to lord Mulgrave. The queſtion was, whether or no his grant being void 
for part, viz. for the ſole vending of allum (which the king could not grant) ſhould 
be void for the reſt: If it were in the caſe of a common perſon, it was held, that 
it might be good for part, although the reſervation was intire. A ſtrange caſe 
ſeems to be put by the chancellor: — If a man leaſe land, and a ftock of ſheep, and 
all the ſheep die, yet the rent ſhall continue. But it was urged here, that the king 
is deceived in his grant, for it is plain, that he intended to grant the ſole vending 
of allum, which he could not do; but fir J. King took a difference, where the 
king is miſtaken in matter of fact there his grant ſhall be void, but not where 
he miſtakes the law, and cited lord Chandcs's caſe, 6 Rep. 55. but the court ſeemed 
to incline that the grant was void, it appearing upon the face of it, .that the king 
was deceived in the very ſubſtance of the grant, and the rent being entirely reſerved 
out of the whole; /ed curia adviſare wult. | 

Therefore this which is ſuppoſed to have proved the point ſo decidedly, is a caſe 
where, in fact, nothing was decided; and where the only doubt of the court was, 
whether they ſhould ſaddle a ſubject with paying a rent of 10,000]. a year to the 
king, where he could not have the eſtate granted as conſideration for that rent. 

"Theſe are the caſes that have been cited in ſupport of theſe curious poſitions ; 
and it appears there is this one anſwer to them all, namely, that the king's grants 
are void when he grants any thing illegal, either from miſtake or miſrepreſentation, 
but no caſe can I find where a grant is void, becauſe, in the ſubſequent part of it, 
the king makes a reſervation contradictory to the ſubſtance of his grant. - 

This dilemma being got rid of, which ſeemed to have ſatisfied Mr. Erſkine, that 
he had completely encircled us ſo that we could never get out of it; puts me in 
mind of a man building a priſon, where he puts up the two fide-walls, and leaves 
Open the ends ; or the man who hedged up the cuckoo, and let her get out at top. 
It was objected, that if a corporation can be affected by an information againſt it, 
in its corporate capacity, yet this judgment does not affect it, becauſe it is no final 
Judgment. I muſt again refer the court to the argument of fir Robert Sawyer, upon 
this part of the caſe, which appears ſatisfactory and conclufive ; he ſtates not only 
a variety of caſes in pages 15 and 16, where there had been quo warrantos 
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brought againſt corporations, by their corporate names, but ſtates ſeveral caſes 


where there have been ſeizures, and where there have been none; and that “ Where ] 
ſeizure is by award of the court, for a contempt in court, the court may admit the 

parties to affix and order reſtitution ; ſo where by award of the court, on default of 
appearance at the king's ſuit, a ſeizure is made, which is in nature of a diſtreſs, to 
bring in the party by putting him out of poſſeſſion of the liberty, till he appear 
and replevy, the court if the defendants come in time, and pray it, may deliver 
them poſſeſſion upon replevin, and this by the new ſtatute de quo warranto.” He 
then ſtates how it is that, by the new ſtatute of quo warranto of 30 Edward I. the 
ſubject was put in a better ſituation than before, and ſhews he has a farther time 
given him to replevy. Then I will only read theſe four lines, which will make me 
intelligible, and confirm what was offered by Mr. Leyceſter, to ſhew that there was 
no act neceſlary farther to be done. But this ſtatute not limitting any time for 
his appearance, or to replevy, that remained as it did before upon the old ſtatute 


of quo warranto of 18 Edward I. which refers to the practice in eyre.” So that 
if the party did not replevin in time, the former ſeizure would amount to a ſeizure 
after judgment, by default, which is final. 


If it amounts to a ſeizure after judgment, by default, and that is final, we ſhall 
at leaſt have got over that part of the difficulty, that this being only an interlocutory 
judgment, cannot give the king a power to grant it away, ſuppoſing that he would 


have ſuch a power if there was a final judgment of ſeizure. 


It is objected, that there is no writ of ſeizure, and if this judgment went to give 
the king a title, there could be no occaſion for a final judgment. 

In the firſt place, it is not a final judgment when firſt given, but becomes ſo by 
ſubſequent matter ; it is material in many caſes, for the king to have a final judg- 
ment. If the corporation, againſt u hom this judgment of ſeizure is given, reſiſts 
the king, and does not give up the liberties he is entitled to by his judgment, it 


will become neceſſary for the king to have a writ of ſeizure iflued by the court; the 
court then will enquire whether they are in a ſituation to award a writ of {ci- 


zure; but if the corporation, inſtead of reſiſting that claim which the king has 
a right to make as ſoon as the judgment of ſeizure is given for him, think fit to 
give up their franchiſes without putting him to the trouble of ſuing out a writ, then 


there is no occaſion for a writ of ſeizure ; there is no occaſion. for a writ of poſſeſ- 


ſion, where the party gives up poſſeſſion immediately. 

There might be many reaſons ; perhaps the corporation might not be criminally 
puniſhable if, without notice, they were to exerciſe thoſe franchiſcs afterwards; 
there may. be many reaſons why, in many caſes, writs of ſeizure are iſſued ; but if 
it be true that that which is originally a judgment, in the nature of a diſtreſs, be- 
comes an abſolute one, and final by the non- appearance of the party to replevy in 
time; then it can never be neceſſary for the king to ſue out a writ of ſeizure, if he 
can get the thing without ſych proceſs. | | 
What ſays Mr. Erſkine ? if the king were to grant, the day after the ſeizure, he has 
done wrong, becauſe he has granted before that judgment, which was defeaſible, is 
become abſolute; the king would, I admit, do wrong, but he became fully ſeized 
of them in law, the moment they were no longer replevizable by the party; ſo it 
Mould ſeem to me that the judgment becoming final, the ſuſpenſion then ceaſes, and 
the rights are abſolutely gone as much as if there had been a final judgment of ſeizure. 

It is ſaid, the franchiſes of York were replevied a long time after. It is poſſible 
the king might elect, and the attorney-general conſent. And I will tell your lord- 
ſhips why I think that election is in the king: — It appears upon this quo warranto, 


from the caſes cited by fir Robert Sawyer, where on final ſeizures the king has 
granted liberties to the old corporation, that then they have been taken to, be in of 
their old aitle; The caſes of Wincheſter and Oxford are directly to that point. 
Sir Robert Sawyer ſtates, that, upon a judgment againſt the city of Oxford, in 
one caſc a writ to the ſheriff was iſſued, to put them into poſſeſſion ; from that time 
they remained in of their old title, that was in the 32d of Henry IlI.—then the 
a | e e 1 85 | liberties ;z 


1 
* 


Bench. A R GQ UM E NT. 369 
| liberties of Oxford were ſeized the 29th Edward III. and part of the liberties 


granted to the univerſity, which are enjoyed by them to this day, and the reſidue 
to the town. This ſhews, that, even after a final judgment of ſeizure, it is of the 
king's election to reſtore to the antient body, or to grant the franchiſes away to an- 
other. If he reſtores to the antient body, I do not impeach the doctrine, that they 
ſhall be conſidered as in of their old eſtate ; but if he has granted them to another 
party, that is a new grant, and they are in of a new eſtate. So it does not appear 
to me, that we are at all affected by any one of the authorities quoted In cale of 
a final judgment of ſeizure, the king's power to grant is indiſputable. 

Me are not now arguing error upon a judgment given in the quo warranto cauſe, 
at the time of fir Robert Sawyer. If it became neceſſary to inquire into the dif- 
ferent effects of the different judgments of ſeizure, Lord*Holt, in the caſe cited 
1 Shaqv. 280, ſtates his ideas of the different judgments which ſhould be given 
againſt corporations: but the court will be pleaſed to conſider, that all that doc- 
trine of law goes only to the queſtion, What ſhould be the proper entry of a judg- 
ment againſt a corporation, which appears, and has final judgment againſt it upon 


appearance? There is not any diſpute about what is the proper form of an inter- 


locutory judgment; hat is, a judgment of ſeizure. Lord Holt ſays, that the re- 
turn ,which is made to the mandamus, in Smith's caſe, agrees that he was duly 
elected according to the antient cuſtoms of the city, and did not take che oaths un- 
der the act: if this act were not in the caſe, it would be a good return, without all 
queſtion. The queſtion is, Whether the return is not contrary to what is particu- 
larly recited in the act of parliament, which is now a public act ?—and the being 
of the aldermen depends altogether upon the being of a corporation, Whether, by 
this judgment, as it is recited, we cannot conſtrue this corporation to be diffolved ? 


He ſays, I will not give my opinion upon what would have been the effect of 


the true judgment : I am of opinion, that a corporation may be forfeited if the truft 
be broken, and the end of the inſtitution be perverted. Then wien a judgment 
is to ſeize a corporation, not diſſolve it, I agree it is not ſo proper a judgment, for 
the king carinot have it. There are three ſorts of liberties; a liberty granted 
from the crown, which doth ſubſiſt in the crown; a liberty created 4e nows, and 
doth exiſt, notwithſtanding it be forfeited ; and another, that cannot exiſt but in 
the perſons to whom it is granted. In the firſt, judgment to ſeize or ouſt is pro- 


per; for then it belongs to the crown. If the other be forfeited, judgment is for 


a ſeizure, and no more; for, notwithſtanding the forfeiture, it exiſts in the crown; 
for the latter judgment 1s proper to be giyen only for ouiter, and that is the proper 
judgment. I don't think a judgment for ſeizure, where it is a final judgment, to 
be ineffectual; and the judgment for ſeizure guou/gue, &c. in caſe of non-appear- 
ance, proves it, 15 Eaw. IV. 2 Inf. 270. Bur,” ſays he, “ the reaſon I go upon 
is, that it does not appear that any judgment is given, that the franchiſe of being a 
corporation ſhall be ſeized ; or elſe, if that were the caſe, he ſhauld be of opinon 
that the judgment was good.” | pes A 

It is ſaid, that fir Robert Sawyer, in this argument to which we have occaſion ſo 


often to refer, always ſpeaks of a ſeizure. Now, if it were even to be held neceſ- 


ſary that a ſeizure muſt appear upon the record, it does appear upon this; for it ap- 
pears that the king had a title to the franchiſe by the judgment of ſeizure. It is 
not neceſſary the king ſhould iſſue a writ of ſeizure, when he has the thing. Then 


It appears upon this record, that there was a ſeizure ; and the court cannot but ſee 
t appe pon Ul 


that the king had the poſſeſſion of this franchiſe when he granted it, and his grantee 
had poſſeſſion of it under that grant, and continued ſo for four years, before there 
was any pretence to a reſtitution. 

A caſe was cited from Jenkins, that a judgment of forfeiture cannot exiſt without 
appearance. That is directly contrary to 2 I. 282, and the caſe Mr. Leyceſter 
cited from Bro. Abridg. quo warranto 11. Upon looking into them, I find that 
they are preciſely the ſame caſe : and if your lordſhips would only take the trogble 
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to look into Brook's Abridgment, title quo warranto 11, you will find it directly 
contrary to the way in which it is ſtated by Jenkins, which is a very ſhort note. 
Mr. Lane having cited 9 Co. 96, I beg to refer the court to the ſame caſe, for 
the diſtinction which is made, and to ſhew this is a caſe where the king may have 
without ſeizure. In fir George Reynel's caſe, where it ſaid that the king is not 
in poſſeſſion till ſeiſin or office found, the court lay this down as a general rule, 
that wherever a common perſon may enter 3 action, the king has it without 
feizure : if a common perſon grants, has he nod a right of entry for a condition 
broken, and whether he may not enter immediately ?—and ſo here may not the 
king have a right to take without ſeizure? That is a direct authority to ſhew that 
in this caſe it was not neceſſary that the king ſhould have judgment of ſeizure. 
Having gone through the caſes in this way, and not intending to go over what 
Mr. Leyceſter has with ſo much induſtry and ability ſtated to the court, I ſhall 
make no further obſervation upon all the caſes that have been ftated, leaving them 
to their full operation, which they will have upon your lordſhips' mind. But I will” 
now ſtate one point; that even ſuppoſing the merits to be againſt the defendant, in 
all the particulars alluded to, yet it is impoſſible he can be ouſted upon this record. 
It muſt be taken in this caſe, that the title as ſet forth in the plea is good ; and 
it is found for the defendant, and cannot be impeached, unleſs there be ſome matter 
in the replication which impeaches it ; and it therefore differs both from the princi- 
ple of, and reaſoning in, 2 Burr. 2146, where the defendant had relied upon a title 
by preſcription, and which was found againſt him; and where, therefore, the 
foundation of his plea failed. I take it I may aſſume this as a principle incontro- 
vertible, that, wherever the courts mean to ſay that the whole of a record is to be 
taken together, it can only mean the whole of the record as relative to that point ta 
which it is applied: And to conſtrue one replication to have reference to another 
would be very abſurd ; for if the court mult look at what is ſtated in one replica- 
tion, to aid what is ſtated in another, as this record ſtood before, they muſt take no- 
tice of contradictory matter, becauſe each replication contradicted the other. Then, 
when contradictory matter is ſtated upon replications on this record, it would be ab- 
ſurd to ſay you muſt take notice of one part: Which part ?—it is impoſſible. When 
you ſay the whole record is to be taken together, it means that the declaration, the 
plea, the replication, and ſubſequent matter relative to that i/ue, are to be taken 
together, and that is the utmoſt. A verdict cures no defect in ſubſtance; after a 
verdict, matters of ſubſtance remain preciſely in the ſame ſituation that they would 
have been in upon a general demurrer ; and therefore, when Mr. Erſkine calls upon 
us ſo loudly to know why we did not demur, I confeſs one reaſon was, that, hav- 
ing no ſort of doubt but that this judgment would be found with us, we rather 
choſe to go to iſſue upon it, knowing that every part of the record would be equally 
open to us as if we demurred. | 
I will refer your lordſhips to a caſe which proves that nothing can be taken notice 
of by the court in a matter where the replication is bad; 2 Rol. Rep. 22, Holford 
and Platt's caſe. The caſe is this, namely, an aſſize is brought, and the defendant 
does not traverſe the ſeifin or diſſeiſin alledged by the plaintiff, but pleads a reco- 
very in bar, and the plaintiff replies and confeſſes, and avoids the recovery; upon 
which replication the defendant demurs, and it is adjudged againſt him. Now the 


demurrer is a plain confeſſion of the ſeiſin and diſſeiſin upon which the court ad- 


viſe; and another day it was agreed by them that the demurrer was a confeſſion of 
ſeiſin and diſſeiſin, with this difference; —if the count, plea, replication, &c. upon 
which the demurrer was, was good, all the matter which is contained in the count 
or plea is confeſſed; but if the count or plea is vicious, then it is otherwiſe; 22d 
Hen IV. And ſo Forteſcue, chief juſtice, ſaid that it was lately agreed in the Ex- 
chequer, in the caſe of the commendams ; and, this is a direct and deciſive autho- 
rity, that wherever the replications are bad, there nothing is admitted at all. If 
that is law, we have only to inquire, Whether or not it appears that theſe replica- 
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tions are bad ? for if it does, there is nothing which the court can take notice of 
to impeach that title which is ſet up for the defendant, and upon which he relies. 


I ſhall not trouble the court again upon the firſt replication z becauſe I will leave 
it upon the reaſons before given, either that the king had no power to remove, or 
if he had he has done it contrary to the replication. | 

There are many faults to be found in the ſecond replication. It ſtates the power 
to remove accarding to the late patents, charters, and grants, without ſaying what they 
are: And your lordſhips will obſerve upon this replication, that it is ſtated that 
they were accordingly removed. They cannot ſay that it is ſurpluſage to ſtate it; 


| becauſe they have in expreſs terms averred, that they were removed according, to 


thoſe patents and grants, | 
I take it there is another objection: It does not ſtate any order of reſtitution by 
the court, who it is clear were in the poſſeſſion of the franchiſes guou/gue. I con- 


ceive that ought to be done. 


There is another objeCtion : I think the proclamation would hardly be contended 
to be ſufficient to ouſt perſons put in by charters : they ſhould have been ouſted ei- 


ther by a ſcire facias or quo warrants. 


Mr. Topping. There is no proclamation ſtated. | 
Mr. Bower. The proclamation is immaterial to me: it is enough for my argu- 


ment, that the people who are admitted to be in poſſeſſion by the charter of Charles 


II. do not appear to be ouſted under any legal proceſs. It does not appear that 
the charter of James II. itſelf removed thofe officers who were in poſſeſſion at the 
time of granting it; it is the reſtitution of others, without removing thoſe in poſ- 
ſeſſion. I conceive, at-leaft the king ſhould have removed thoſe in actual poſſeſſion, 
and nothing is ſtated upon this record afterwards to ſhew it: it is indeed ſaid that 


the old perſons accepted it, but nothing is ſtated to ſhew that the other ceaſed to 


act. It appears upon the face of this grant, that there could by no means be a 
mayor, therefore a grant to the mayor and citizens could not be good, becauſe it is 
a grant made to a corporate body, by a corporate name, where there is no head; 
and that is determined in ſeveral caſes, particularly in Co. Litt. 264 a. That being 
ſo, it will be a conſequence not foreſeen, perhaps, and not intended by the king, 
that if the corporation do not replevy before the mayor is dead, or the time of his 


office expires, it will by conſequence, for what I know, prevent them taking the 


grant of reſtitution, and it is the fault of the corporation, and their own laches. 
There the replication is likewiſe in this reſpe& bad. | 

Mr. Topping ſaid, a grant cannot be repealed by quo warrants ; but that there 
muſt be a ſcire facias to repeal it. If that be ſo, the grant of Charles II. is good 
in the form of this proceeding, till repealed by ſcire facias; and if it could not be 
queſtioned in a writ of guo warranto, which is the king's writ of right for the pur- 
poſe, it would be extraordinary that it ſhould be now inquirable into infanter 
upon an information in the nature of a quo warranto (which is ſtill leſs) againſt an 
alderman of this corporation. I will not go over thoſe caſes which have been cited 
before. T truſt the court will be of opinion, that the defendant is entitled to your 
lordſhips' judgment. But even if your lordſhips ſhould of be opinion that we are 
wrong in every particular, ſti]! upon this record, in the form of it, it is impoſſible 
that the defendant ſhould be ouſted. . 
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1 Shall not repeat the different authorities your lordſhips are in poſſeſſion of, al- 
though the importance of this caſe, and my duty to my client, call upon me to 
ſubmit a few obſervations upon the different queſtions which preſent themſelves for 
diſcuſſion. 7 | Z 
The ſingle queſtion for your lordſhips' determination is, whether che charter of 


Charles II. is good or not; and the propoſition that I mean to ſubmit to your lord 


ſhips 
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ſhips is this, that there docs not appear upon this record, ſufficient to warrant your 
lordſhips now to pronounce, that theſe letters patent are abſolutely null and void. 

In the firſt place, upon the plea, theſe letters patent are ſet forth, and the de- 
fendant's title reſts upon them. It appears that every ſolemnity, every form neceſ- 
ſary to give theſe letters patent validity, were complied with. It is found by the 
jury, that theſe letters patent were accepted; it appears that the election had been 
under them, and agreeably to them, for a period of above a century. Letters patent 
creating a corporation for the government of a large city, convey a number of va- 
luable rights'to individuals, which have been enjoyed and acted under for a great 
length of time. I take it to be perfectly clear, that the title of the defendant, 
reſting on this, ſtands upon a matter of record, becaule letters patent are undoubt- 
edly a record of the court of Chancery. Then how is the validity of this record 
now called in queſtion ? By an individual, having, it is true, a right, under the 
ſtatute, to make ule of the name of the king; but ſtill no more than ane individual 
againſt another, endeavouring now in the form of a writ of quo warranto, to deſtroy 
theſe letters patent. | 7 | . 

It is contended, that your lordſhips ought to Jean with all your weight, againſt 
the validity of theſe letters patent, in order, if poſhble, to put an end to them, 
The reaſon given is, becauſe they were granted at an inauſpicious period, and by a 
monarch whole acts are intitled to no favour in a court of juſtice ; I cannot ſub- 
{cribe to that doctrine in a court of law. I am ready to admit, that the hiſtory of 
thoſe times might be a ground for examining carefully, whether the letters patent 
were accepted or not, when the queſtion was, whether they were duly and properly 
accepted by the perſons to whom they were addrefled ; but when your lordſhips 
are to conſtrue their validity, by the rules of law, I ſubmit to your lordſhips, that 
you cannot go into the hiſtory of the times, or that there are any different rules of 


law for letters patent, dated in one reign or in another reign ; and it would be mil- 


chievous, if you could do fo, and could make the rules of law fluctuate with the 


politics of the times, that your lordſhips ſhould adopt one rule of law for conftru- 


ing the charter of one king, and another for conftruing the charter of another, 

Therefore, the principle on which the court is to decide, upon the validity of 
this charter, mult be a,principle that will be applicable to charters upon every ſub- 
je, granted at every period, and involving in it all the moſt valuable rights a ſub- 
ject can enjoy; and your lordſhips will examine very minutely, before you will 
deſtroy a charter granted a great length of time, and under which thoſe valuable 
rights have been enjoyed. | | 

Without recurring to the date, or any political reaſons upon the ſubject, upon 
what legal principle is it inſiſted, that your lordſhips are now to pronounce 
againit the validity of thele letters patent? There ſeem two heads of objection 


to them. 


The one is upon the ground that they contain intrinſic evidence of their invali- 
dity, that one part being bad vitiates the whole, and they were from the beginning 
void. + | 5 

Another ground is that of extrinſic circumſtance not appearing upon the letters 
patent; but either the ſtate of another corporation, then exiſting in the place, or 
ſomething that happened ex po// fadbo to avoid theſe letters patent. 

When I {tate theſe two queſtions for you lordſhips? conſideration, I am at the 
ſame time going beyond the argument that is made upon the face of the preſent re- 
cord ; becauſe undoubtedly the perſons who have endeavoured, by theſe pleadings, 
to put an end to the charter of Charles IT. have reſted it upon this record, only 
upon one ground; namely, that they have been ſince avoided, not that they were 
void ab origine, for your lordſhips will find that the firſt replication is upon the 


ground that the power of electing aldermen ceaſed, from the time the aldermen 


were removed, and that admits, therefore, that it once did exift, otherwiſe it could 
not ceaſe. 
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The ſecond replication is, that the charter of Charles II. ceaſed from the time of 
the acceptance of the charter of James II. | C 

Therefore both theſe replications certainly, by implication, admit the validity of 
theſe letters patent at firſt, but aver that they have been avoided by ſomething hap- 
pening ſubſequent to that time. I do not mean to ſay that the proſecutor is not at 
liberty to go into any other argument, grounded upon the facts ſtated upon this re- 
cord, by which he can get rid of theſe letters patent; but I ſubmit, that the two 
grounds upon which they are impeached, muſt be conſidered as perfectly diſtinct. 

In the firſt replication, it appears that the plea having ſet forth the charter in 
part only, but ſufficient to entitle the defendant to the right he claims, the repli- 
cation purports to have ſomething not ſtated in the plea to ſuperadd to it, and to 
make that a. ground, coupled with the facts under it, for putting an end to 


the charter, namely, that beſides the matter ſtated in the plea, the king had a power 


reſerved to him by the letters patent, of removing perſons in the manner ſtated in 
the replication, that he did, in fact, ſo remove them; and then it ſubjoins this 
ig fact, the power of electing any other 


perſon ceaſed. 
The gentlemen ſay, the power, without conſidering the exerciſe of it, does in 
fact, vitiate the patent that a charter reſerving ſuch a power to the king, even if 
it is never exerciſed, is wholly bad on that account, and is an intrinſic evidence 
upon the face of the patent itſelf, that if your lordſhips were to read it, you muſt 
at once pronounce it bad. . 4 
Suppoſing there were no other corporation in Cheſter than this—and ſuppoſing 
that the exiſtence of the corporation, and all the powers under it, depended upon 
this charter, it is contended, that this clauſe would oblige the court to pronounce, 
in a collateral way, theſe letters patent to be void: if the court were to admit this 
doctrine to ſuch an extent. your lordſhips mult ſay that every charter in the king- 
dom, in which any one clauſe can be pointed out which conveys powers that are 


not legal, is bad in the whole; the doctrine muſt go to that extent, becauſe then 
the king is deceived in his grant; and if he be ſo in any one part of it, the whole 


charter is to be avoided ! — That is a doctrine of ſome little conſequence to the cor- 
porations of this kingdom, becauſe, if from the inſpection of all their charters 
granted from the earlieſt period, down to the preſent time, you can find a ſingle 
int in them which will not bear a diſcuſſion in a court of law; the conſequence 
is to annihilate all the rights and property, and to put an end to the exiſtence of 
any corporation in that place !—a doctrine of a very alarming nature Upon what 
principle is that contended ? It is ſaid it is a general poſition, that wherever the 
king 1s deceived in his grant, either in point of fact, or of law, the whole grant is 
void. Now that poſition in that extent is not laid down in any one of the caſes 
upon the ſubject, but it is univerſally qualified in this manner ;—it happens only 
when the king is deceived in the point and ſubſtance of the thing granted; for 
inſtance, if there were an exchange to the king, and it turns out that the ſubject . 
had not an intereſt in the thing given in exchange. | 
Mr. Juſtice Buller. It is ſo in the caſe of a biet 23 | 
Mr. Plumer. If the king has been miſinformed in the jet point and ſubſtance of 
the grant—if he has been tricked and deceived on the Abies, it is ſaid the king 
ſhall not be ouſted of his rights in this ſort of way, but wherever it appears that 
he was deceived in the ſubject of the thing granted, or the conſideration of it, there 
the conſequence is, that the grant is avoided ; but in the ſame caſes in which that 
doctrine is laid down, many inſtances are given in which there may be falſe facts 
ſtated upon the king's deed, which would not avoid it : the qualification is, that it 
muſt not only appear upon the face of the grant that he was deceived, but it muſt 
be in a weighty concern, and going to the very jet and ſubſtance of the grant; for 
if it be otherwiſe, the defect does not avoid the whole; and that is the caſe of the 
grant of a, private eſtate, wherein the ſubject is not nee for the gs 
granting a corporation, is only 'doipy that in which the public is intereſted. 3 
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It is a prerogative of the crown that the king has a liberty of revoking his grant, 
but it is never contended in any caſe, that a third perſon may take advantage of it, 
even where the king is deceived ; nor does it go the extent of enabling an indi- 
vidual, which is the preſent caſe, to avoid-the letters patent of the king, where the 
king does not come in to take advantage of it. In the caſe of Lord Mulgrave, 2 
Freem. 17, Sir John King made a difference where the king is miſtaken in matter 
of fact, and in matter of law: but there is another caſe in which the doctrine is 
fully diſcuſſed, in Hob. 220; What makes a patent void, is, when the king is 
deceived in the real conſideration that moveth and cauſeth this grant; for when 
the king makes a grant by the words ex mero motu, and yet expreſſeth a real con- 
ſideration, moving his grant, which is falſe, and the conſideration appears not to 
exiſt, which was the reaſon of his granting it, then he is deceived, and then he 
avoids it.” | 
In 6 Co. 56, this diſtinction is taken; where it is by the ſuggeſtion of the party, 
that the king is deceived, there the grant ſhall be void, but wherever it is expreſſed 
to be ex certa ſcientia & mero motu, the grant ſhall be taken in the moſt liberaLand 

5 intent and meaning, as expreſſed in his 
grant; and that doctrine is mentioned by Mr. Juſtice Blackſtone, 

Therefore I ſubmit to your lordſhips, that this grant is on a ſubject in which the 
public are materially intereſted; namely, for the purpoſes of the government of 
the realm, is expreſſed in the manner I have ſtated, and in which the party ob- 
taining it, has not deceived the king, for it is no part of the conſideration upon 
which it was given, becauſe the conſideration is ſtated to be for paſt ſervices, and 


the good government of the city, and that therefore upon the principles applicable 


to the king's grant, this clauſe of reſervation, even if it were void, would not 
avoid the grant in toto. | | h \ | 

There is another principle applicable to the conſtruction of the king's grant, 
which I conceive very material in expounding this clauſe :— that principle is laid 
down in 10 Co. 67, the rule is, where the grant may receive two conſtructions, 
and by force of one conſtruction it may, according to the rule of law, be adjudged 
good, and by another it ſhall by law be adjudged void, then for the king's honour, 
and for the benefit of the ſubje&, ſuch conſtruction ſhall be made, that the king's 
Charter ſhall take effect, for it was not the king's intent to make a void grant. The 


way in which I apply that to the conſtruction of this clauſe of reſervation, is this; 


if it were a power to remove individuals, it would be good; if it is a power to re- 


move all at one ſweeping blow, it is bad, becauſe it would diſſolve the corporation. 


Now if the conſtruction, that it is to remove individuals, would make it good, 
and the other conſtruction make it bad—upon this principle I contend, your lord- 


_ ſhips are bound to hold, that the king meant it in that ſenſe which would make it 


good, and that muſt go to exclude every other ſenſe of it upon the rule, that the 


king muſt have meant what is legal, and that the corporation ſhall not be diſſolved, 


It certainly muſt be ſuch a remoyal as ſhall leave a ſufficient number behind to 
ele& ; is it not plain the king ſpeaks of a caſe with which the qualifying power is 
connected and makes a part of it? he ſhall remove one or more, and in ſuch caſe they 
ſhall il up the vacancies by election; does not that neceſſarily confine the exerciſe to a 
mode that ſhould leave it poſſible for others to be elected? Will it not admit of 
that conſtruction? and if ſo, I truſt your lordſhips will, upon the principle I have 


ſtated, adopt that conſtruction which will ſupport it. 


But ſuppoſing the clauſe itſelf could not admit of a legal conſtruction, and that 
your lordſhips were bound to ſay the clauſe was bad, and that it might have been a 
ground for avoiding the letters patent, yet I ſubmit to your lordſhips, that there 
mult for that purpoſe have been a ſcire facias, to repeal thoſe letters patent; for 
being matter of record, and the title of all perſons under them therefore reſting in 
Matter of record, I conceive it to be a clear ſettled principle, that the party cannot 
be ouſted of that right, nor a matter of record deſtroyed, but by a matter of re- 
cord equally valid with itſelf ; therefore admitting even that it might have been : 
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matter of law appearing 2 the face of the patent? 
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ground for avoiding it, that the king might have brought his ſcire facias to repeal 


thoſe letcers patent, yet it is another thing to ſay that it is void without that, and 
your lordſhips will find a great many caſes upon this ſubje& ; for inſtance, where 
the king grants a market in a place where a former market exiſted, that is a ground 
for avoiding the former letters patent, and the caſes go the length of ſaying the 
ſecond grant is void: but do they ſay that the letters patent are of zhemfelves void? 
No, the authorities are, that there muſt be a ſcire facias to repeal them. That 
doctrine is laid down in the cafe of the 4ing v. Butler, 3 Lev. 220—there was a 
grant of a market in Chatham, to the prejudice of a former market erected in 
Rocheſter, and there all the court determined, that if it was neceſſary to avoid the 
letters patent, the proper way of doing it was by a /cire facias. | | 
Your lordſhips will obſerve in Dyer, 198, there are many caſes put; one is of a park 
keeper, to repeal a ſubſequent patent by which he had been turned out, and there 
it was neceſlary to have a ſcire facias to repeal it, although it was decided that the 
ſecond letters patent were void; and in all thoſe caſes it was held, that there muſt 
be a ſcire facias to repeal and put an end to the record: a diſtinction is taken where 
the /cire facias Hlues out of the court of cliancery, and there the letters patent are 
a ſufficient ground to warrant it, but in other courts there muft be an office found, 
3 a ſcire faciaz being a judicial writ, muſt be grounded upon ſome matter of 
record. 1 8 | 
I will not trouble your lordſhips with citing the many authorities I have upon 
this ſubject; I conceive your lordſhips will-find this general propoſition laid down, 
that the king's letters patent being matter of record, muſt, in order to be avoided, 
— in the caſe of a private office or grant of any corporate right, be avoided in 
at way. | . 2 | 
Mr. Juſtice Buller. Have you any caſe that goes that length, where the ob- 
jection appeared upon the face of the patent? The exiſtence of another market 


did not appear upon the grant of the ſecond. 


Mr. Plumer. Fhere are two grounds upon which a patent may be avoided, 
either matter of fact, or matter of law; but in both caſes a ſire facias is neceſſary. 
Mr. Juſtice Buller. Have you any caſe which goes to that, where it is merely a 
Mr. Plumer. I do not know but that there may be ſome ſuch caſes. | 
I ſubmit, that in the firſt place, your lordſhips may put a conſtruction upon this 
clauſe, which will not make it void, and that the court is bound to do that. f 
In the next place, that there ought to have been a ſcire facias or record of ſome 
kind, to avoid theſe letters patent, and that your lordſhips will not pronounce them 
to be void, and much leſs ſo at the inſtance of a private individual. Upon this 
part of the caſe, if the replication which introduces it be in itſelf on any account 
bad, there is an end of every fact ſtated in that replication, if it were otherwiſe. 
If facts may be picked out of a replication which is bad in law, and be applied to 
any other replication, then it would follow, that a party might in a replication 
have an opportunity of making uſe of all the facts admitted upon that replication, 
and then the party might either demur to the law, or traverſe the fact. Suppoſe a 
man ſtates that he is ſeized in fee, by virtue of which he has a right of common, 
and the party pleads ; firſt, that he is not ſeized in fee; ſecondly, that by virtue of 
that eſtate he has no right of common. In one plea he admits the ſeiſin, in the 
other the right of common ; and if you judge upon the whole record, then it would 
follow he has admitted himſelf out of court; therefore it is impoſſible that your 


lordſhips can permit that: you m cut the record in two, and take all that applies 


to one head of defence, and conſider that per ſe; but you are never to adapt that 
to any other part of the record not connected with it, for if ſo, it would be beſt 
for a party to ſtate a replication bad, becauſe- then by demurring to the law, he 
could get facts admitted which he might make uſe of upon the other part of the 


replication, | 18 3 
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I ſubmit, that all that replication, and every fact ſtated in it, falls to the ground, 
and that it ſhall not operate to my prejudice. They have attacked the letters patent 
upon a ground, and in a manner, which is ſubſtantially bad, and then your lord. 
ſhips will not look at any of the facts there, for they are put an end to the moment 
you pronounce that replication bad : that it is bad, I conceive, there can be no 
doubt, for it goes to add to the letters patent that are ſtated upon the plea. The 
manner in which it attempts to deſtroy the letters patent, is this; it ſays the kin 
had a power to remove one or more of the ſele&t body, and that there ſhau!d be in 
ch caſes, a power to ſupply the vacancies, agreeable to the letters patent before 

et forth, | 

In the firſt place, this clauſe comes ſubſequent to the ſtating the mode of electing 
aldermen by the ſelect body ; there may be different modes of electing there may 
be more than one, and thcſe may come prior to the mode of electing ſtated in the 
lea. -- Suppoſe this clauſe was in the beginning of the patent in the manner herein 
— ſet forth, or that it was in any part of the patent, prior to the mode of 
electing alder men ſet forth in the plea, then this would not ſhew your lordſhips the 
mode of election to ſupply vacancies. There are two points that they muſt ſtate; 
firſt, that all the then exiſting body were removed; and, ſecondly, that the power 
of electing any ſucceſſors was annihilated. They ſtate nothing here but the fact of 
their being amoved; they do not ſet forth what the power of electing ſucceſſors in 
ſuch caſe was to be, in order to ſhew that it neceffarily followed from removing all 


that the power of electing any body elſe was annihilated. 


How are ſucceſſors to be elected in the letters patent? it ſays—© In the manner 
before ſtated.” Now how does that appear to be a power of election in the ſelect 
body? They ſhould have averred, that the only power given by the letters patent 
to elect aldermen and ſo on, was in the ſele& body, and that by the deſtruction of 
that integral part, the power ceaſed ; but it does not follow that the power of elect- 
ing ſucceſſors might not be in the king, in the freemen at large, or in any body 


' elſe befides the ſelect body, conſiſtent with every fact Raiced in this replication. — 


So much for the firſt replication, which has attempted to deſtroy the letters patent 
upon this ground. a „ 8 

The other ground for deſtroying them is in this way; it ſtates them ta be a cor- 
poration under other charters it ſtates the judgment—it ſtates the order in council. 
of October 1688, and the charter of reftitution ; and then it. concludes as a con- 
cluſion of law, that theſe letters patent ceaſed from and after the time of accepting 
the letters patent of James II. | Ns 2 

Vour lordſhips have heard a great deal of argument upon the queſtion, whether 
in any caſe a corporation can be diſſolved. That appears rather a matter of ſpecu- 
lation, becauſe it does not appear neceſſary for us to go into that doctrine upon the 
preſent occaſion ; the queſtion is, not that abſtract univerſal propoſition, whether 
in any poſſible caſe by a final judgment of ouſter, a corporation can be diſſolved; 
if that were the queſtion, I ſhould only take the liberty of ſaying that the poſſibi- 
lity of a corporation being diſſolved, was, I believe, never queſtioned, except at 
one particular period cf time, when the abuſe of that power induced the public to 
draw into queſtion the validity of it; but excepting at that one period, I believe 
throughout the law books it will never be found, that the right of this court to 


deſtroy a corporation by a judgment of ouſter, where it has forfeited its franchiſe 
by a miſuſer, was ever queſtioned before or ſince; I mean in that ſingle caſe at the 


time when the London quo warranto caſe was argued, for that is the very firſt time 
there is to be found any trace in any aw book, that that doctrine was ever quel- 
tioned, and when it was queſtioned, there was not a fingle caſe quoted to ſupport 
it, not a didtum, but it was merely ſupported on the head of general reaſoning, on 
the nature of a corporation: in anſwer to which I ſhall only refer your lordſhip 
(diſcufling that ſubject as an abſtract propoſition upon general principles) to the ar- 
guments that were adduced in anſwer to them upon that occaſion ; there were 
authorities quoted on the other ſide, and the determination of the court was that 

its | | Way, 
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way, and ſince that time it has been taken upon many occaſions to be a ſettled rule 
of law : I ſtate that, upon the authority of a late learned judge, who in his com- 
mentaries, ſpeaking of the different modes by which a corporation can be diſſolved, 
mentions this as one, that it may be put an end to by forſeiture, for the miſuſe af 
its franchiſes, 1 Blackſtone, 486—* A corporation may be diflalved by forfeiture 
of its charter, through negligence ar abuſe of its franchiſes, in which eaſe the law 
judges, that the body politic has broken the conditions upon which it was incorpo. 
rated, and thereupon the incorporation is void, and the regular courſe is to bring a 
writ of quo warranto to enquire by what warrant the members now exerciſe their 
corporate power, having forteited it by ſuch and ſuch proceedings.“ 

This is a great authority upon this ſubject. He ſtates it without doubt to be the 
ſettled law of the land, that a corporation may be farfeited through negligence or 
abuſe of its franchiſes, L. C. B. Compns ſtates it as a ſettled law, that this is one of 
the modes by which a corporation may be diſſolved, That doctrine is laid down 
in 3d vol. of the Dige/, 415. | | ; | | > 

Pour lordſhips are already in poſſeſſion of the authority of Lord Holt, upon the 
abſtract propoſition, that a corporation may be diſſolved by forfeituxe, That doc- 
trine is clearly and diſtinctly ſtated by Lord Holt to have been eſtabliſhed by all 
the court in the caſe of the corporation of Colcheſter v. Seaber, I believe your lord- 
ſhips are in poſſeſſion of the opinion of the judges upon that ſubje4 ; where wy 
all ſtate that they conſider it as a ſettled doctrine, that a corporation may be dil- 
ſolved : and it is a pretty ſtrong circumſtance ir. the caſe of the corporation of Cal. 
chefter v. Seaber, that even the counſel who were arguing againſt the diſſolution in 
that caſe (who were very able advocates) ſet out in their arguments by admitting 
that propoſition. In the beginning of the argument of Sir Fletcher Norton upon 
that occaſion, he admits that queſtion. | 

Therefore-I think I am warranted in aſſerting, that the doQrine that a carpora- 
tion may be diſſolved, was never queſtioned in any court of law before the cafe of 
the London quo warranto, nor fince ; for the only inſtance in which it was ſuppoſed 
that the ten judges had in the Houſe of Lords given a,contrary opinion, Mr. Leycefter 
has anſwered, by ſhewing that the queſtion was not put to them; and therefore I 
take it to be clear and ſettled law, at the preſent day, and it has been uniformly ſo 
conſidered, that a corporation may be forfeited. But here your lordſhips are not 
called upon to decide that general abſtract queſtion ; the queſtion your lordſhips 
have to decide is, Whether this corporation was forfeited, or whether it was ſuſ- 
pended only, as we contend by the judgment of ſeizure gquou/que ? 

That a judgment of ſeizure is the proper judgment in the caſe of a corporation 
not appearing, but making a default; and that the effect of it is, if it does not an- 
nihilate the corporation, to ftrip it of all its franchiſes, I ſhall not go into many 
caſes to prove, becauſe I find that doctrine expreſsly admitted by Sir George Treby, 
in his argument in the quo warranto caſe. Taking notice of the folicitor general's 
argument (in page 28] he ſays, © All Mr. Solicitor's authorities for ſeizing, hold 
true, if the corporation would never appear; (therefore he admits all the authori- 
ties in a caſe where the corporation won't appear, which is in this caſe.) The ge- 
neral conſequence follows from it, that their liberties are forfeited.” A quo war- 
ranto calls upon the party to ſhew by what right he exerciſes his franchiſes: if you 
won't tell us by what right you exerciſe theſe franchifes, you forfeit them : fo it 
was if they did not come before the juitices in eyre. The crown has a general 
viſitatorial power over corporations; the crown has a right to ſee that corporations 
Purſue the ends for which they were inſtituted: wherever they won't ſhew their 
exiſtence, . or won't come and anſwer complaints made againſ them by the king, 
from whom they iflue, it is in the nature of a forfeiture for default, and the king 
muſt grant thoſe powers to ſomebody elſe, who wi// exerciſe them for the good of 
the public: and that is the ground upon which it is ſtated, that in all caſes of de- 
faults the franchiſe is forfeited. # ke BE I 
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With reſpe& to the argument of the impropriety of proceeding againſt them in 
their corporate name, it is in the argument in the quo warranto cale, that though in 
ſome inſtances it would not be right to proceed againſt them in their corporate 
name, yet in other inſtances it would. If your lordſhips advert to the information 
as ftated upon the record, you will find that it is not merely for uſurping and claim- 
ing the liberty of being a corporation; but other franchiſes are ſtated : and wherever 
that is the caſe, it is admitted by Pollexfen that it is right to proceed againſt them 
in their corporate capacity. Your lordſhips will find a great many authorities of 
this ſort ſtated, where it is right to proceed againſt them in this way: in page 68 
there are no leſs than ten caſes ſtated: and he ſays, I do agree that there be caſes 
in the crown- office of quo warrantos brought againſt corporations in fach manner 
as this is brought, for uſurping to be a corporation, and to claim divers other liber- 
ties: and it 1s probable there may be more like thefe ; but if of any authority, they 
are for me, and not againſt me. Firſt, for that they all being fr claiming other 
liberties, as well as to be a corporation, and being good and ſufficient as to the other 
liberties and privileges that the corporation claims, though inſufficient for this of 
claiming to be a corporation, they muſt be proceeded upon, if the attorney pleaſeth.” 
Then it is admitted clearly, that under ſuch circumſtances it is right to proceed 

inſt them in their corporate capacity: and what reaſon is there why it ſhould not 
be done? It is a convenient form of proceeding againſt thoſe perſons who call them- 
felves a corporation, and might once have been a corporation. But in order to try 
that queſtion, Whether they are or not? it is more convenient to give them that 
name by which they exerciſe thoſe privileges, than to proceed againſt them indivi- 
dually: but I ſhall not go into that queſtion. All the precedents are ſo: and the 
court will find, in Pollexfen's argument, no leſs than ten authorities upon this ſub« 
ject ſtated, and the law clearly admitted, that it was right, in a caſe like the pre- 
ſent, to proceed againſt them in their corporate capacitt. 

Then I conceive all the objections appearing upon the face of this judgment are 
done away: it was proper to proceed againſt them in their corporate capacity; and 
it was proper that there ſhould be a judgment againft them, for default of appearing. 

Another objection is, That it is not ſtated that there was a writ of ſeizure, and 
that it is neceſſary in a judgment of ſeizure guoſque of incorporeal rights, that there 
ſhould be a writ of ſeizure. | take the contrary of that doctrine to be laid down - 
by Lord Chief Juſtice Holt, in a caſe in 1 Sh. 275: he ſays, there needs no writ 


of execution; for, in guare impedit, if judgment be againſt the incumbent, the pa- 


tron preſents without any more ado. The caſes, cited to ſhew that in ſome in- 
ſtances there were writs of ſeizure, prove nothing upon the preſent ſubject ; for they 
were, as your lordſhips will ſee, all cafes not merely of incorporeal hereditaments ; 
but there was ſomething from whence a profit aroſe. | 
Mr. Fuftice Buller. Have you looked into them? | g 
Mr. Plumer. Yes. In 1 Shoav. 275, that diſtinction is mentioned: and that is 
certainly the reaſon, that where there are mixed franchiſes, ſome of which are 
productive of profit and advantage, the ſheriff is to ſeize them, and anſwer them 
in the Exchequer to the king: but that is not the cafe where it is a mere incorpo- 
real hereditament. ' his diſtinction alſo is taken, and an inftance mentioned, in the 
caſe of a leet, which is in Raffell's Entries, 540: it appears, that by the award the 
Jeet was preſently in the king's hands, without any writ at all ; and there the judg- 
ment of ſeizure is, capiatur in manus domini regis in miſericordia : it ſtates, that after- 
wards H. and I. come and petition to have the leet reſtored to them, and offer ten 
ſhillings. From thence it appears that the king had it, for they defire to have it 
back from the king, and the entry upon the record is merely that it ſhould be taken 
into the hands of the king ; and their defiring to have it back again ſhews us, that 
in an incorporeal hereditament the judgment is merely a judgment of ſeizure, fol- 
lowed up by no other judgment. A mere incorporeal hereditament is an imaginary 
thing, which by judgment alone is veſted in the crown ; and in this caſe the mode 
of proceeding is ſimilar to the antient mode by ſcire facias, to ſhew by what autho- 
_ | | | | rity 
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rity they exerciſe certain rights: if the party make a default, and does not appear, 
the king ſeizes it at once; and ſo it is ſtated, and there are many caſes to that point. 
I will refer your -lordſhips generally to ſome caſes upon that ſubject: in Dyer. 
197 and 198, there are a variety of inſtances ſtated of ſcire facias, to repeal letters 
patent, where the party made default, and where in conſequence there was a 
ſeizure by the king: all of them ſtated there, are upon default; therefore I take it 
to be perfectly clear, that there is no objection to this judgment as ſtated upon this 
record ; that it was properly commenced againſt the corporation, and properly fol- 
lowed in the caſe of their default by a ſeizure of all the franchiſes ſtated in that 
information. If it was right at the time it was pronounced—if it has never been 
reverſed ſince, by the court that pronounced that judgment the only queſtion re- 
maining will be, Whether that judgment has been done away by any thing that is 
ſtated upon this record ? Now what is there ſtated upon this ſecond replication, 
which is to do away the effect of this judgment? | 
In the firſt place, it is ſtated that it appears there was, before and at the time of, 
the judgment, a ſubſiſting corporation. Be it ſo. But it is not ſtated that it was 
ſo after the judgment; and if the effect of the judgment of ſeizure was to put an 
end to them, though it might not be the immediate effect, yet if it aroſe from their 
not appearing afterwards, they'ceaſed to be a corporation in conſequence of that 
judgment: but upon the authorities I have ſtated, it appears manifeſtly, that they 
did fo, and that that is the legal effect of ſuch a judgment as this. Then how can 
they get rid of this judgment? how avoid it? why by the charter of pardon. But 
this judgment was good at the time, and followed by the letters patent of Charles 
II. and if the old corporation was deſtroyed by it, and if the franchiſes were ſeized 
rightly by the king, then the king being in poſſeſſion of them, I take it to be per- 
fectly clear, that the king had a right to grant them by the charter of Charles II. 
If the charter was good (and this replication ſeems to admit it was) has it been 
avoided by any matter ſubſequent ?—1I take it to be clear, that the crown cannot 
grant a pardon to have a retroſpective operation. In the next place, a pardon can 
never affect the civil rights of any individual, all that the king has a right to do, is 
to pardon the conſequences of a judgment that had not yet been carried into exe- 
cution ; bur it is clearly ſettled, that wherever, ſubſequent to the judgment, rights 
have been veſted in any individual, the king cannot diveſt them, nor grant a 
ardon. | 1 | 
This is a judgment partly of a civil nature ; a pardon as applied to ſuch a ſub- 
ject, is not a caſe in which the king has a power to affect that judgment; but be- 
tides that, here were, ſubſequent to the judgment, rights veſted in third perſons, 
the charter was accepted, and all the rights veſted in conſequence of it. Upon 
that doctrine, which I conceive to be clearly eſtabliſhed in a variety of caſes, I 
ſhall only refer your Jordſhips generally to 2 Hawk. 392, where it is laid down 
how far a pardon may be of force againſt the private intereſt of the ſubje@ ; he 
ſays, © I take it to be a ſettled rule, that the king cannot by any diſpenſation re- 
leaſe, pardon or grant whatſoever, bar any right, or any legal intereſt, benefit, or 
advantage whatever, before veſted in the ſubje&t; and upon this ground it ſcems 
clear, that the king can no way bar any action on a ſtatute by the party aggrieved, 
nor even a popular action by a common informer, if commenced before his pardon 
or releaſe, and that he cannot diſcharge a recognizance for the peace before it is 
forfeited.” Then it mentions the familiar inſtance which your lordſhips know, 
that the king cannot pardon in the caſe of an appeal, becauſe a private perſon is 
intereſted in it. The king cannot pardon in any proceedings in the eccleſiaſtical 
courts where coſts have been incurred, ſo as to deprive the party of his civil rights: 
in ſhort, many caſes are put eſtabliſhing this principle, that in no one caſe the king 
diveſt by his pardon what is veſted in the ſubject. Then all the effect of this 
pardon muſt be proſpe&ive ; if he had granted away, his pardon could not operate 
to deprive thoſe who were in poſſeſſion upon record, by letters patent properly 
granted; he could not disfranchiſe -them without a ſurrender of their rights; 1 
> OR coul 
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eould not by one ſweeping charter of pardon, annihilate all the rights properly 
veſted in different individuals. | 1 

Therefore I ſubmit to your lordſhips, that this charter of pardon and reſtitu- 
tion, if it is clear that in the interim there had been rights veſted, could not operate 
to diveſt them. ä 

Upon another ground, I ſubmit to your lordſhips, that the charter could not 
operate to deſtroy a legal judgment in this court, in a quo warranto; but that it 
ought to have been followed up by the party coming into this court, and deſiring 
the court to put an end to the judgment it had pronounced. _ 
Upon theſe grounds | ſubmit to your lordſhips, that under this ſecond head of 
objection to the letters patent of Charles II. namely, that there was a ſubſequent 
charter of James II. the effect of it cannot be to deftroy this corporation. 

One obſervation your lordſhips will permit me to make upon another point : One 


of the gentlemen argued that the corporation created by Charles II. were the ſame 
perſons as the old corporation. In that he did not agree with the other gentlemen 


who argued againſt that poſition, becauſe ſeven perſons: were excepted. 

Upon what part of this record does it appear that thoſe ſeven perſons were part 
of the old corporation? There is nothing more than that A, B, C, D, are excepted 
out of rae charter. Well, who are they? how does it neceſſarily deſtroy the argu- 
ment, then, that it might be accepted by all the old corporation, becauſe thoſe ſe- 
ven perſons « ere excepted ? If that is a material fact, it ought to have been averred 
upon the. record, that thoſe ſeven perſons were members of the old corporation at 
the time they were excepted, or at the time they were reſtored. If it might be 
granted to, and accepted by, the old corporation, I am at liberty to conſider it as 
accepted by the old corporation, inaſmuch as the only argument urged to the con- 
trary, namely, that thoſe perſons were excepted out of it, is done away by this — 
that the record does not ſtate that they were members of that old corporation z and 


conſequently it is conſiſtent that the old corporation, if they exiſted to any effect, 


might come in and accept under the charter of Charles II. Yet, if afterwards the 
individual members of it accepted this new charter, though, upon the face of it, it 
appears to be a new Charter, your lordſhips know that it has been decided that it 
may operate as a Charter of confirmation as a charter to reanimate an old cor- 
poration ; and in that way it might give vitality and exiſtence to the old corpora- 
tion, being accepted by them, if it had exiſtence at all in that way. And if there 
was a corporation exiſting (as in the caſe of the corporation of Colcheſter) your 
lordſhips know many inſtances were ſtated, that though it purports to be a new 
grant, it ſhould operate in that way. | | HOPE 

So that I may uſe the charter of Charles II. as applied to the old corporation; 
and then they have a power to ele& in the mode preſcribed by the charter of 
Charles II. If that charter. was good at the time it was granted, certainly the 
charter of James II. could not operate to deſtroy it afterwards. | 

One point has been a good deal preſſed, which I think my learned friends who 
preceded me have not adverted to; namely, that if one material iſſue is found for 
the proſecutor, he is cntitled to judgment ; and a caſe was cited from Burr. The 
anſwer to that is, materia! muſt mean what goes to affect the title you have ſet 
up, and that is the argument of Lord Mansfield“ you have ſet up a title by pre- 
ſcription, which has fallen to the ground.“ | 

Mr. Juſlicr Buller, If the replication is right, the iſſue upon that muſt be right; 
that follows. DL, 5 | 

Mr. Plumer. It appears to me, that this mode of proceeding, where there is 2 
forſeiture upon default, is very analogous to the familiar inſtance of proceedings in 
the court of Exchequer, by information for a forfeiture. Your lordſhips know, 
that where there is an information for a forfeiture, the mode of proceeding is, the 
goods ſeized are returned into the court of the Exchequer, and if the party does not 
make an appearance, and claim and inſiſt upon his right to them, they are _ 
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That is analogous to the caſe here of an information in quo warranto; if the party 
does not come in and claim his rights, they are forfeited. ; 


Adjourned. SO | 1 


5 | June 23, 1787. - | + 1 

| {7he court intimated, that they wwere ſatisfied as to the formality of the pleadings, But 
that it appeared to them, that king James had exceeded the power reſerved in the 
charter of Charles II. by the amoval of the whale corporation. ] | 
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Underſtand myſelf to be relieved from the neceſſity of troubling the court upon 
the firſt point, as to the power of amoval: if that is ſo, I ſhall take up the 
ſecond, as to the judgment. | | | | | | 
I ſhall be very ſhort, becauſe the magnitude of this queſtion is ſuch, that it is 
difficult to cite any caſes which have not already been cited ; I mean, however, to 
argue the ſecond point upon the judgment guouſyue. 
It cannot be doubted but that a corporation may be forfeited, and I think there 
can be no doubt but that an information will lie as againſt the corporation itſelf. 
I chink I might reſt that upon ſeveral authorities which have been ſtated, namely, 


that of lord Holt, in Smith's caſe, in the quo warranto in the caſe of the city of 


3 aud in Colcheſter v. Seaber, that doctrine was recognized by Mr. Juſtice 
ates. | N 

But a queſtion fell from the court: — Suppoſing an information would lie againſt 
a corporation, whether his ſort of information would lie againſt a corporation? It 
ſtrikes me, that this is reall and truly the only proper information which could be 
filed againſt a corporation itſelf. _ 
The gentlemen have contended on the other fide, that the information ought to 
be filed againſt individuals, to ſhew by what authority they claim to be a corpora- 
tion ; that, it ſeems to me, would bring it preciſely within all thoſe caſes where the 
court have held that ſuch an information goes to the franchiſes belonging to the 
corporation, and not to the corporation itſelf. And as to the argument of Mr. 
Erſkine, the information ſtates, . You claim to be a corporation without any royal. 
grant,” it ſeemed at firſt view, as if that was blowing hot and cold. At the time 
of filing that information, the court muſt preſume theye had been a forfeiture, but 
the forfeiture is not complete till that information, and the proceſs on it, has been 
completely gone through. It ſtrikes me, as if at the time the information was filed, 
they had no charter by which they were intitled to be a corporation; but yet it 
was neceſſary to uſe that mode. I ſhall not repeat to your lordſhips what is ſtated 


in 2 Ius. 282, becauſe it muſt be within the recollection of the court; but I will 


take the liberty of ſtating a caſe which Mr. Leyceſter did refer to, but of which I 
have rather a fuller note than his. I am now coming to the judgment quouſque, 
Bro. tit. quo warranto 34, page 186, pl. 11.—It is a quo warranto by the king, 
againſt A. B. to ſhew by what authority he claims a market in fee. The writ was 
returnable into the King's-bench in Eaſter term, and the detendant made default; 
and at the return of the wenire facias he made default, and a further default at the 
oftave of Trinity, which is the next term; and before all the juſtices, the queſtion 
was, whether he ſhould forfeit his market or not ? Tremaile ſays he ſhall for- 
feit his market ; for the ſtatute ſays, that if the defendant does not come, the fran- 
chiſes ſhall be ſeized into the hands of the king, in the nature of diſtreſs, and if 
the party that ought to replevy the franchiſes, does not come while the eyre fits in 


that county, he ſhall forfeit his n and ſo in all the term _ 
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the wernive facies is returnable, he may come and replevy his franchiſes, but he can- 
not replevy afterwards. £2 TEL | 

Mr. Juſtice Gre. Have you had the curicfity to ſee who were the judges, and 
and who were the counſel at that time? becauſe I remember the paſſage perfectly 
well, and it is material to know what was ſaid at the bar, and what was ſaid by 


the court. 


Mr. Leyceſter. All I cited to the court, and which I took from the year book, 
were the deciſions of the court, the opinions of the judges : I think they are a// 
ſo ſtated. | | | 

Mr. Manley. Under title extingaiſtment, pl. 32, the very caſe is again reported 
in Brook, I think it pretty clear Brook would not have reported it a ſecond time, un- 
leis it was law. When a franchiſe is ſeized into the king's hands, it is extinct, for 
if I have a fair or a market, and J grant it. to the king, he takes it by way of ex- 
ticguiſhment. In 17 /in. Abr. 163, it is ſaid, liberties which the king would have 
himſelf throughout England, if not granted to, or preſcribed for, by a common 
perſon, are merged in the crown : if a common perſon that had them by grant or 
preſcription, commits a forfeiture of them, or they come otherwiſe to the king, and 
the king has them by his prerogative, they cannot afterwards be granted but by a 
new creation, as waites, ſtrays, wrecks, &c. | = | 

Now if the caſe be law which is cited in Breet, and if that be law which is 
cited in Coke Littleton, namely, that if the party does not come within the ſecond 
term, after the wenire facias, he ſhall be diſpoſſeſſed of his franchiſe (whether that 
mould operate as a final judgment or hot) I ſubmit to your lordſhips, that there 
ought to have been ſome proceſs to have got rid of that judgment before any grant 
from the crown could operate, for I take it, the king cannot grant that to another 
which is already granted, and though he has a title, thoſe claiming under him muſt 
make out a title before that grant ſhall operate: 2 Hawk. Pleas of the Criaun, was 
cited by Mr. Plumer : it 1s there ſaid, that the king cannot by any diſpenſation, re- 
leaſe, pardon, or grant whatever, bar any right whether of entry or action, or any 
legal intereſt, benefit or advantage whatever veſted in the ſubject; and that I pre- 
ſume, ſuppoſes that the king had no right to grant, but then I ſubmit that there 
ought to have been a ſcire facias to reverſe the grant of king Charles: ſuppoſing the 
judgment does not operate as a final judgment, for it is ſaid in 2 . 573, ſome 
have holden that at the common law, he that was in poſſeſſion of land, &c. by 
judgment, as in the caſe of an oz/er les mains, livery, or amoveas manus; no re- ſeizure 
could be mede for the king without a ſcire facias, and therein to avoid the former 
record by matter of as high nature. The like doct ine is recognized in ſeveral 
other authorities, that where there is a judgment, it ſhall not be reverſed by the 
king, but by ſome ordinary proceſs of the court: that has never been done in this 
caſe, and therefore, ſuppoſing the original judgment is not a final judgment, the 
letters patent ſtill remain good as to this purpoſe : there are ſeveral other caſes as to 
ſcire facias—Bro. ſcire facias, fl. 227: ſeire facias lies upon offices found for 
the king, and againit patentees of the king, and againſt the occupiers of land; that 
againſt patentees of the king, ſeems to me to be a direct authority in point, that it 
was neceflary for the crown to have done ſomething to get rid of that which the 
crow? had already granted, in order to let in any thing elſe ſubſequent to the 
grant. | | 
I ſhould have cited upon the firſt point (namely, as to the information) what was 
the opinion of Mr. Juitice Blackſtone upon theſe informations: he ſays in the 3d 
vol. of his Commentaries, 264, © During the violent proceedings that took place 
at the latter end of the reign of Charles IT. it was, among other things, thought 
expedient to new model molt of the corporation towns in the kingdom, for which 
purpoſe, many of thoſe bodies were perſuaded to ſurreader their charters, and in- 
formations, in the nature of quo warranto, were brought againſt others, upon a 
ſuppoſed, or frequently a real, forfeiture of their franchiſes, by negle& or _ of 
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them ; and the conſequence was, that the liberties of moſt of them were ſeized into 


the hands of the king, who granted them freſh charters, with ſuch alterations as 


were thought expedient, and during that ſtate of anarchy, the crown named all their 
magiſtrates. This exertion of power, though perhaps in ſummo jure, it was for the 


moſt part ſtrictly legal, &c.” 


That ſhews plainly what the opinion of Mr. Juſtice Blackſtone was at that time, 
namely, though the meaſure perhaps was not prudent or wiſe, yet that ſuch an in- 
formation might be filed as againit a corporation. | 
But it has been faid, that in this cafe, there has been no writ of ſeizure. Now 
in the firſt place, on looking into this information, there is nothing ſtated upon the 
face of it which the crown could ſeize into its hands; there is nothing which could 
poſſibly yield a profit. A corporation itſelf is ſomething which is inviſible, an in- 


corporeal hereditament, as Mr. Juſtice Blackſtone ſays, which ſeems to me to go the 


whole length of ſhewing that a writ of ſeizure cannot be neceſſary to take that 
which cannot be touched; but there ſeem to me to be authorities to ſhew, that in 
ſuch caſes, writs of ſeizure are not neceſſary upon the judgments. Serjeant Pem- 
berton in his argument, in Smith's caſe, ſays, © Beſides, there never was any exe- 
cution of this judgment : the judgment 1s, that it ſhall be ſeized, and it never 
was.” Lord Holt's anſwer is, © There needs no execution, for in quare impedit, if 
jucgment be againſt the incumbent, the patron preſents without any more ado z 
and then, if the judgment did not ſeize the corporation into the king's hands, what 


need of the act of parliament ?” which ſhews, that they drew a diſtinction between 


caſes, where that which was ſtated upon the record was an inviſible body, and 
could not poſſibly yield any profit, and where that which was ſtated upon the re- 
cord would yield a profit; for it is ſaid, there are ſometimes writs of ſeizure where 
the things taken into the king's hands are of profit, which ſhews the reaſon of it, 
but there is nothing upon this judgment which the crown could ſeize into its hands 
which yielded any profit, and therefore in this caſe, no writ of ſeizure was neceſ- 
ſary to be taken out. | have abundance of caſes, but molt of them have been cited 
by the other gentlemen, therefore I will not take up the time of the court by re- 
peating them. 
The ſecond replication, after Rating the judgment by default and ſeizure, and 
king James's order for reſtoring the mayor and citizens, the charter of reſtoration, 
the judgment, &c. &c. ¶ Reading the ſecond replication.) | 

Now it ſeems to me, as if there was a clear objection to this replication, becauſe 
it directs that the citizens ſhall aſſemble together for the purpoſe of making elections, 


and doing all other requiſites in the uſual manner. Now the only title that 1s 


Rated, even upon the plea, is that of an alderman ; and as it does not any where ap- 
pear what was the uſual manner of electing under the old charter, there does not 
ſeem to be that certainty which is neceſſary ; they ought to have ſtated what the 
uſual manner meant. | 

Mr. Juſtice Buller. You are ſpeaking of the charter of reſtitution. 

Mr. Manley. It ſays they ſhall aſſemble for the purpoſe of election in the uſual 
manner, but it does not ſtaie what that was. g 

Mr. Juſtice Gro/e. That is ſtated in the former part of the replication, 

Mr. Manley. As it now ſtands, it might be according to the charter of Charles, 
if it meant according to the fat, it meant according to that charter. | 

As to the objection which was takc® to the order of amoval in this replication, 1 
have one authority in 2 Saunders, 293, in pleading an award that the plaintiff ſhall 
be ſatisfied, and paid by the defendant the money due and payable to him pro 
officio, and averred to what ſum it amounted, and that the defendant had paid it, 


it will not make the award good which was before void for the uncertainty of it; 
that ſeems a caſe directly in point as to the amoval, which was ſtated merely - accord- 


which is the objection to the ſecond replication. | 
| | | Bbb2 9 5 ＋ 


ing to the power reſerved in the late charter,“ &c. not ſtating what the power was, 
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If J underſtand the court right as to the firſt replication, I have ſome authorities 
that might go to ſhew the replication was bad, but I underſtand the court is with 
us, therefore I will not give them any trouble upon it. | 

Mr. Erſtine. I do not know whether I perfectly underſtand the court with reſpect 
to the ſecond replication, whether the order there ſtated is to be rejected as ſur- 
pluſage only. e | 

Mr. Juſtice Buller. The replication muſt ſtand exactly as if it had ſtopped with 
ſetting out the judgment guou/que. 3 

Mr. Erfeine. Unqueſtionably the court is not bound to confine its judgment to 
the particular reaſons upon which it is moved at the bar, becauſe the court may 
have reaſons independent of thoſe which are moved from the bar, and therefore 
what I am now doing, is to endeavour to remove the difficulty which occurred to 
one of your lordſhips, who are unqueſtionably bound, if a difficulty occurs that us 
not ſuggeſted at the bar, to ſtate it, becauſe that difficulty mult be ſatisfied. 

I apprehend there is no occaſion at all to reject the reſtoring charter, and that it 
may be extremely material to my client, that your lordſhips ſhould not reject it. 
I take an information in quo warranto to be of this ſort— | 

The king by his prerogative calls upon the ſubjea to ſhew by what authority he 
claims to exerciſe a franchife which can only proceed from him. The ſubject, in 

anſwer to the king's information, mult ſhew his title to that which the information 
charges to be an uſurpation upon the crown ; and this defendant, by his plea, pleads 
a charter of Charles II. and an election of himſelf, an alderman, under that charter. 
Now I apprehend what it is neceſſary for the crown to do by its replication is, not 
to make any title in the crown, but to avoid that title which is pleaded by the de- 
fendant ; and I apprehend the defendant is bound by the title he has pleaded ; and 
though it ſhould appear by the record that there might be another mode of electing 
aldermen under the charter of Charles II. or any other charter, yet that this de- 
fendant muſt be ouſted, and there muſt be judgment againſt him: if it ſhould ap- 

pear to your lordſhips 2zpon the auhole of the record that the defendant has not ſub- 
ſtantiated, in point of fact, the title he has pleaded ; that is to ſay, if it appear by 
the crown's replication (and the crown may reply as many matters,as it thinks fit) 
that the defendant's title is void, there muſt be judgment againft him. Sg 

He ſtates the charter of Charles II. and the mode of electing aldermen under 
that charter, not only upon death, but upon amoval ; and he ſtates it to be this, 
that if any alderman ſhall die, or be amoved (not be removed by quo warranto, 

but any how removed, ſo applicable of courſe to this order, ſuppoſing it to be a good 

order) then, immediately after the death or amoval of ſuch alderman, it might be 
Jawful to elect new aldermen, &c. He then goes on to ſtate, that, upon the death 
of a perſon of the name of Attle, he was elected, by the mayor, aldermen, and 

common- council: therefore I apprehend it is abſolutely neceſſary that it ſhould ap- 
pear to your lordfhips upon the record, that, upon the day mentioned, namely, the 
firſt day of March, in the 22d year of the king, as the election in fact is found, 
ſuch an election can be a legal election; becauſe, if there could be no election 
ſuch as he ſets forth by the aldermen and common- council in Cheſter, or if the 
crown avoids that title ſo pleaded by its replication, there mult be a judgment 
againſt him: and if your lordſhips can ſay, that upon the whole record the crown 
1s entitled to judgment, even although the replication ſhould be bad, yet, if it ap- 
pears that the defendant has not that title upon the- whole record wh ch he ſets 
forth, namely, that there could be no legal election of an alderman upon the 2d 
of March, in the 22d year of the reign of the preſent king, under the charter of 
Charles II. by the aldermen and common-council aflembled, who elected the de- 
fendant, the crown is entitled to judgment, notwithſtanding the badneſs of the 
pleadings. It ſeems to me, that that caſe, which was mentioned by Mr. Wood, 

of my Lord Portebeſter v. Petrie, goes a great way to eſtabliſh that point. 

If your lordſhips ſhould be of opinion that the quou/gue judgment, though it did 
not work an entire diſlolution of this corporation, yet created and cauſed ſuch a_ 
: WES ſuſpenſion 
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ſaſpenſion as enabled the king to grant pro tempore, and during the time of that ſuſ- 
penſion to create another body with new powers; then the aid of the reſtoring char- 
ter will be neceſſary. But if the guouſgue judgment is ſo valid as that the charter 
of Charles II. never could have a legal commencement, perhaps I might have no 
objection to the conrt's ſtriking out all the reſt of the replication, and conſidering 


the order of King James, &c. as ſurpluſage. 


It is laid down, and cannot be diſputed, that ſurpluſage can never prejudice any 


leading. 
But IE queſtion will then be, Whether if it is ſtruck out it carries any thing 
away along with it? or whether the reſtoring charter is not a ſubſequent propoſi- 
tion, totally independent of that order of amoval ſo ſtruck out. 

If the reftoring charter had been ſtated upon this record as granted in conſequence 
of that order, it might be ſaid, if you ſtrike out the order for amoving the alder- 
men and common-council, under the charter of Charles II. it carries along with it 
the deſtruction of the reſtoring charter: Whereas James II. could have granted a re- 
ſtoring charter, ſetting up the old corporation, without exerciſing the reſerved power 
of the charter of Charles II. If there had been no power of amoval reſerved to 


the crown under the charter of Charles II.—nay, it the corporation under that 


charter, created in conſequence of the ſuſpenſion of the old corporation, hed been 
at the time of the reſtoring charter an exiſting corporation in law, as well as in 
fact; yet I inſiſt upon it, that it was competent for the king by his reſtoring charter 


to ſet up again the old corporation, and that that ſtands well pleaded ; and we ſhall 


totally avoid and deſtroy the ti:le ſtated by the defendant in the plea, if that order 
of amotion was out of the queſtion, What 1s the title the defendant pleads ? He 
pleads a charter of Charles II. and an election of him, upon a given day, in a given 
year, and in a given mode; which mode is as pointed out in the charter of Charles 
II. Then we reply this judgment guauſgue. I ſhould not be afraid, perhaps, to 
ſtop there. But if your lordſhips ſhould be of opinion that the judgment guouſgze 
does not operate as a diſſolution of the old corporation, yet if, as my friends have 


argued, the king had power of creating legally a new corporation, by this charter 


of Charles II. then this qucſtion will ariſe — If the king, during a ſuſpenſion of the 
an ient corporation, grants a new corporation, will not the reſtoring charter, giving 
the old corporation all its antient privileges, operate as a deſtruction % fi to the 
intermediate corporation? Then if it does, it is a moſt material matter for my cli- 
ent to inſiſt upon that the rejecting the order as ſurpluſage (though it be imperfecthy 
pleaded, as refering to the letters patent and charters, which are not ſet out, and 
cannot be collected from other parts of the pleadings) does not carry along with it 
the deſtruction of the other. They are diſtant and independent ſentences ; for it 
is diſtinctly ſtated, that the king granted his reſtoring charter, &c. which put them 
exactly in the ſame ſtate as if fir Kobert Sawyer had never exhibited his information 
againſt them ; 
The defendant's title is avoided certainly, if the charter of Charles II. never ex- 
iſted, becauſe he pleads an election under that charter; it is void if the charter of 
Charles IT. did once exift between the time of the quouſque judgment and the reſtor- 
ing charter, becauſe he pleads an election under the charter of Charles II. ſubſe- 
quent to the reftoring charter, when that intermediate charter, if it once exiſted, 
was at an end. | 5 | | 
It has never happened to me ſince I have been at the bar, to hear ſo many long, 
or ſo many able arguments, upon any one ſubject, nor where there has been ſuch a 
long and patient attention from the court; and J have no manner of doubt but that 
we ſhall receive a well- conſidered judgment. I know very well, and it is the moſt 
natural thing for people to imagine, that the court fancy, upon this occaſion, that 
if we are ſucceſsful it may lead to much confuſion in this corporation ; and though 
I think that your lordſhips would not vary your opinions upon the law, yet I do not 
know whether theſe ſort of ideas may not fairly impreſs themſelves upon the minds 
ot the molt correct and upright judges, 3 . 
| TY Mr. 
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Mr. Juſtice Baller. That is an argument that can only weigh when you are 


ſhewing caule againſt an information ; it cannot weigh in this ſtage. 
Mr. £ ſeine. This is not a demurrer filed diſtinctly to different replications, 


pleaded by the crown, but is a motion upon the finding of the jury, that the poſtea 


may be delivered to the defendant ; and I think moſt emphatically upon that oc- 
caſion, the court is never to doubt any thing that is not conſidered to be doubtful 
by the parties, and ſubmitted as ſuch; and that it is open to us to avail ourſelves 
of the whole record, and that the queſtion will be, Whether your lorafhips do not 
ſee clearly and diſtinctly, upon the face of it, that the defendant's title, which he 
has pleaded (that of being an alderman under the charter of Charles II. elected by 
the aldermen and common-council) could not poſſibly exiſt, as there were nct 4+ 
adio any aldermen or common-council cxiſting at the time, ſo that he could not 
poſlibly be elected by them. | . | 
If Charles II.'s reſervation of the power did not extend ſo far as to make this 
order of amoval a good order of amoval, yet ſtill it is an amoval ge facto, and it is 
not ſtated upon the record, that they ever applied to be reſtored, or ever were re- 


ſtored ; and, therefore, upon this record it appears, that whether the king had re- 
ferved that power, whether he meant to reſerve it, or could, in point of fact, ex. 


erciſe it; yet he did, in fat, amove every alderman, every common-council man, 
and every officer of the corporation, and the iflue that that order was ſignified is 
found for us. If they were elected again, under the power given by the charter, 
that is not rejoined, therefore it appears that there were not ge fade any aldermen 
or common-council exiſting at the time this perſon claims to be choſen. | 

Mr. Plumer. Upon the point, Whether a charter may be good in part and bad 
in part, if your lordſhips will permit me to mention it, there is no caſe which k 
think goes flronger to ſhew that a charter may be bad in part and good in part, than 
that the College of Phyſicians are at this time acting under a charter which has 
been ſolemnly decided to be bad in part. | | 

Mr. Juſtice Baller. Has it ever been decided ta be good in part? | 

Mr. Plumer. The validity of one part of the charter was ſolemnly argued three 
days in the year 1753, and in the reſult of that argument, they did not decide that 
the whole charter was bad ; but they referred the appellant to this court for his re- 
gular remedy, as they were the viſitatorial court. 

After it had been ſolemnly decided upon that occaſion, that the viſitatorial power 
given to the four perſons named in that charter was not good, the College of Phy- 
ficians ſtill went on to act under that charter, and do to this very day. 

Mr. Juitice Buller. Where do you get that from? 


Mr. Plumer. I have not been able to find any printed caſe of it, except by Mr. 


- Juſtice Blackſtone, in the firit volume of the commentaries, page 481, he mentions 
the circumſtance that the right of viſiting civil corporations is in this court only; 
and that therefore the viſitatorial power veſted in the two chief juſtices, the chancellor 
and the chief baron, was not a good power; that they directed in the year 1753, 
that point to be ſolemnly argued before them, and it was decided, after ſeveral days 

debate, that they had no juriſdiction as viſitors, and they remitted the appellant, if 
aggrieved, to his regular remedy in the King's-bench. Dr. Schomberg was the 
appellant ; and fince that time I find the College of Phy ficians have actually elected 
two fellows under that charter, which is the only charter they have power to elect 
fellows under. | | | | 8 

It was not in the idea of any body at that time, that the invalidity of one clauſe 
in a charter, though it affected very materially the conſtitution, did annihilate the 
whole charter. e | | 

Mr. Manley. There is a caſe in Plwaden 397. the king having granted, by 
letters patent, certain lands, he afterwards confirmed thoſe letters patent by another 
grant, and uſed theſe words, damus et concedimus ; and the court held he could not 
plead them by way of grant, but chat they were good as to confirmation; and lord 

. Coke, in his report of that caſe ſays, it is a caſe where, though ſome of the * 

| . 
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of the charter were void, it was held, that it was good for the reſidue. The court 
held that the charter was void as to the words damus et concedimus, but was good 
as to the confirmation. 

Mr. jullice Buller. That was conſtruction; the whole of the opinion was, that 
that was a charter of confirmation, and not a charter of grant. 


| [Monday, June 2, 1788.] 
JJ U Bo ME 
Mr. Juſtice A 8 HU RS T. 


HERE is a matter ſtands for judgment of the king againſt Amery. This was 
an information filed againſt the defendant, to ſhew by what authority he 
claimed to be an alderman of the city of Cheſter. | 


[PLEADINGS STATED.] 


Three queſtions neceſſarily ariſe ; firſt, whether king Charles II. at the time of 
granting the charter, had a power of erecting a particular corporation in the city of 


Cheſter; hat muſt depend on the effect of the judgment qguou/que given in Hilary 


term, 1683, and which clearly remained in force in February the 36th of king 
Charles, wo under which the defendant makes out his title. If the judgment 
of ſeizure was /ega/ at the time it was given, for which there are clear authorities in 
all the books, it was founded on the default of the corporation ; a year elapſed be- 
fore the crown did any act in conſequence. of the act of ſeizure ; then the crown 
granted a new charter. The queſtion then is, whether, without a previous final 
judgment, ſuch charter was legally grantable, and there is one thing clearly eſtabliſhed 
in the year-book of Edward IV. namely, that when the proceedings were in the 
court of eyre, and the party did not come in during the eyre, the franchiſes 
were forfeited for ever; and though .the judges differed as to the King's-bench, 
none of them denied that that is the law in the court of eyre, which clearly eſtab- 
liſhes this poſition, that the final judgment of ſeizure of the franchiſe as forfeited, 

is not eſſential to create a forfeiture ; for if it was, ſuch final judgment could never 
have betn given in the court of eyre, for_ the corporation had a right to appear at 
any time during the eyre, but the power of the juſtices then determined, and they 
never could enter final judgment. If then final judgment is not effential to the 
forfeiture in the court of eyre, why ſhould ſuch final judgment be eſſentially ne- 
ceſſary in the court of King's-bench ? The cauſe of forfeiture is, the contumacy 
of the corporation, in not appearing at the time prefixed to them for that purpoſe, 
and that contumacy equally exiſts in the court of King's-bench, if the corporation 
do not come in and appear in due time, The information filed by Sir Robert 
Sawyer, called upon the mayor and citizens to ſhew by what authority they claimed 
to be a corporation; nn conſtat by the information, whether there was any corpo- 


ration in Cheſter, either by charter or preſcription : the information imports the 


contrary ; it charges the defendant to have uſurped to be a corporation without any 
legal right. If any charter or preſcription exiſted, it was incumbent on the de- 
fendants to have appeared, and ſhewed it; and by not doing ſo, they admit, that 
there is neither charter nor preſcription to warrant ſuch uſurpation. All franchiſes 
may be loſt by non-uſer or neglect, and the ſtrongeſt caſe is, when it appears upon 
the record, that the parties are called upon in a court of juſtice, to ſtate their right, 
and they neglect or.refuſe ſo to do. In the year-book of the 15th of Edward IV. 
it is ſaid, that if a perſon outlawed obtains his charter of pardon, and ſues a ſcire 
facias againſt the plaintiff, and he being ſummoned, does not appear, the charter ſhall 
be allowed for ever, and it ſhall not be allowed ſaluo jure petentis, for by common 
intendment, when he is ſummoned, and will not come, he will not purſue his 

| * f | writ. 
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| writ, Again, it is ſa'd, letters patent ſhall be avoided, by reaſon of ſuch neglect, 
and if the party loſes his term he ſhall loſe his franchiſe, and the judgment ſhall be 
that the franchiſe ſhall be ſeized, and enure by way of extinguiſhment; ſo in the pre- 
lent caſe, the corporation have furceaſed their term, and ſhall loſe their franchiſe for 
ever. It is laid, in many of the cales cited, final judgment was entered, and that 
the ſigning of tuch final judgment is neceſſary, and thoſe inftances prove it; to 
this it may be anſwered, that there is no formal adjudication that ſuch judgment is 
neceſſary ; but as there have been ſome contrary opinions, it might be done ex 
ahundauti cautela; or it might be done to ſhew, that the election of the crown is to 
take advantage of the forfeiture; but that does not prove the abſolute neceſſity of 
it in the King's-bench, when it is not ſo in the court of eyre. The authority of 
Lord Coke, in his 2d I. 282, is ſtrong to this point. Lord Cate ſays, © If before 
the juſtices in eyre the party come not, the franchiſe ſhall be ſeized into the king's 
hands nomine d/trierionis, Which the party in time of that eyre muſt replevy, but 
if he does not replevy while the ſame eyre fit, in that caſe the franchiles are loſt 
and forfeited for ever; therefore, if the party on the werire facias come not, whillt 
the juſtices in eyre ſit in that county, the franchiſes are loſt for ever; and ſo it is 
in the King's-bench, if the party come not in upon the venire facias during the 
term, and make replevy, then the franchiſes are loſt for ever.” There have been 
ſome doubts whether they might not come in during the next term, though the 
authority in Lord Coke ſeems to the contrary; but that is immaterial to be con- 
fidered in the preſent caſe, becauſe they never did appear in the next term, or at 
any time previous to the granting the charter of king Charles II.— if then the parties 
could not come in but during the term in which the venire was returnable, unleſs by 
grace of the cro«n, the conſequence was, that if final judgment was given, it muſt be 
to ſhew the crown's right of election to take advantage of the forteiture in that 
caſe, and to elect the granting a new charter; therefore the granting a new charter 
inconſiſtent with the former, will amount to a declaration on record, that the crown 
elects to take advantage of the forfeiture, and that is all that can be neceflary where 
the corporation have no means of replevying. It would be needleſs to go through 
a the caſes cited at the bar, in which there is great ſcope, but ſome contradiction. 
We think it better to leave out the caſes that do not apply, and ſelect thoſe which 
have the ſtrongeſt reaſon on their fide. This is our opinion on the firſt point. The 
next queſtion is, whether there is any defect in the charter itſelf which is ſufficient 
to vitiate ii. The obj ction taken to it, is, that the power of amotion reſerved in 
It, as it extends to the whole body, is repugnant to the charter itſelf, and makes 
the whole void; but we are of opinion, that upon the ſound conſtruction of the 
charter taken altogether, no ſuch repugnancy will occur, for the charter having 
provided for a new election upon every amotion, the power of amotion reſerved 
muſt be underſtocd ſub modo, namely, fo as not to deſtroy the whole body at once— 
ſo as to make it impoſltble to elec : taking that to be the conſtruction, then the ſub- 
ſequent amotion of all the members at once, was arbitrary, illegal, and void. 
The third and laſt queſtion then is, what is the effect of the ſubſequent charter of 
reſtoration by king James II.? We are all clearly of opinion upon that queſtion, 
that it was a void charter and of no effect; for though it is competent to the crown 
to pardon forfeitures, it can only be done where they remain in /farz que, but not 
fo as to affect any legal right veſted in third perſons, for king Charles II. had in- 
corporated a new body of men, and inveſted them. with new rights, which being 
done, it was not in the power of Charles II. himſelf, and not in the power of his 
ſucceſſors, to defeat any intereſt once legally veſted in ſuch new corporation ; and 
there cannot exiſt in the ſame place two independent corporations with fimilar 
powers; therefore we think that the charter of reſtitution was abſolutely void, and 
of no effect; and this being our opinion upon this point, we think, upon the whole, 
that judgment ought to be entered up for the defendant, 
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JUDGMENT of the COURT of KING's-BENCH, 
As entered upon record. . 
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« \ \ 7 Hereupon all and fingular the premiſes being feen and fully Entry of judgment 
„ underſtood by the court of wk ſaid lord the king, now endant. 

© here, it is conſidered and adjudged by the ſaid court here, that the 

« office, liberties, privileges, and franchiſes, ſo claimed by him, 

« the ſaid Thomas Amery aforeſaid, be allowed and adjudged to 

« him ; and that he the ſaid Thomas Amery be diſmiſſed and dif- 

« charged by the ſaid court here, of and ſrom the premiſes above 

“ charged upon him; and that he the ſaid Thomas Amery recover 

« againſt the ſaid Ralph Eddowes, the relator above-named in this 

« behalf, the ſum of 2000/. for his coſts by him laid out and ex- cons...,ooo!. 

« pended in defending his ſuit in this behalf, according to the form 

« of the ſtatute in ſuch caſe made and provided” | 


CASE or The RELATOR. 


Upon this judgment the relator brought his writ of error, and hath . vacation, 
aſſigned errors as follows: 58 | Writ of wer; 
1 2 judgment of ouſter ought to have been given againſt the de- General error. 

ndant. : 

That the court of King's-bench have in effect adjudged, 2hat the I special Error. 
faid Thomas Amery was well elected into the office of an alderman | a 
of the city of Cheſter, under and by virtue of the letters patent of 
the ſaid late king Charles II. in the ſaid plea of the ſaid Thomas 
Amery above - mentioned and ſet forth: whereas it appears manifeſtly 
by the record, That the ſaid king Charles II. at the time of the ſup- 
poſed granting of his letters patent aforeſaid, had no power or au- 
thority by law to make ſuch grant of ſuch tenor and effect, in as 
much as the /etters patent of the late king Henry VII. and Queen Eliza- 
beth, avere at the time of the ſuppoſed granting of the ſaid letters patent 
of the ſaid late king Charles 11. exiſting charters, not repealed or annulied 
in anywiſe ; nor was the corporation of mayor and citizens created and 
confirmed by thoſe charters of king Henry, VII. and Queen Elizabeth ex- 
tinguifhed, annihilated, or difſokued. : the 

That the ſaid letters patent of the ſaid late king Charles II. under Feclel Error. 
which the election of the ſaid Thomas Ainery is alledged to have 
been made, avere void, ab initio, in themſelves, as containing a pro- 
viſo or condition contrary to the law of the land; the power of amo- 
tion contained therein to remove all the corporate officers, at the will 
of the crown, by the mere fignification to them of an order, made 
in privy council, without further proceſs, and thereby to diſſolve and 
deſtroy, at the pleaſure of the crown, the corporation itſelf thereby 
ſuppoſed to be made and created being illegal and void, as contrary to 
the nature and effec? of the grant itſelf. | 7 : 

That it manifeſtly appears upon the record, that the ſaid Tho. Amery 94 Special Errar 

could not be lawfully elected an alderman of the city of Cheſter, by 
the mayor, aldermen, and DOI of the ſaid city, as _ 
= 3 * 18 


390 CASE OF { Houſe of 


his ſaid plea alledged, by virtue of the ſaid letters patent of the Jate 
king Charles II. inaſmuch as it appears by the record, zhat all the 
aldermen and common-council, created, elected, or actiug under the ſaid 
letters patent, were by virtue of the power contained in ſuch letters pa- 
tent, amoved and diſplaced long before the time of the ſuppoſed election of 
the faid Thomas Amery, from their reſpeAive offices of aldermen and com- 
mon council of the ſaid city of Cheſter, whereby the power of electing 
aldermen, under the ſaid letters patent, determined. | 
4th Special Error. That by the judgment of the ſaid court of the ſaid lord the king, 
| before the king himſelf, the interlocutory or quouſque judgment, 
againſt the mayor and citizens of the city of Cheſter, ſtated upon the 
record to have been given againſt the ſaid mayor and citizens, for 
their default in not appearing to the information filed again/t them, allo 
ſtated upon the record, is ſuppoſed to have had the effect of diſſolv- 
ing and deſtroying the corporation of mayor and citizens exiſting at 
the time of ſuch judgment, fo as to make it competent to the crown 
to create a new corporation, by the ſaid letters patent, ſtated in the 
plea of the ſaid Thomas Amery, whereas, by the law of the land, the 
ſaid interlocutory or quouſque judgment, had not any ſuch effe in law. 
$th Special Error. That by the order of reſtoration, and by the charter of pardon and 
| reſtoration, under the great ſeal of England, granted by king James 
II. and the acceptance thereof, ſtated upon the record, the zudgment 
guouſque, fc. and its effects, were wholly done away, the charter of 
Charles II. determined and put an end to, and the antient conflitution 
of the city of Cheſler reſtored. | ; | 
To theſe errors the defendant has rejoined generally. _ 
The plaintiff in error humbly hopes, that the judgment of the 
court of King's-bench is erroneous, and will be reverſed, and judg- 
ment of ouſter entered againſt the defendant, for the following 
(amongſt other) 


LT 1 IL 


v185T REASON, I. Becauſe the letters patent of the late king Charles IT. ſtated in 
the defendant's plea, and under which his election to the office of an 
alderman of Cheſter is alledged to have been made, being à grant of 
creation of a new corporation of mayor and citizens of Cheſter, for the 
purpoſes of general government within that city, were void, ab nitto, : 
the crown having, at the time of the granting thereof, no power or 
authority by law, to make letters patent of ſuch tenor and effect, inaſ- 
much as it appears upon the record, that there auas, at that time, an exiſting 
corporation of mayor and citizens of Cheſter, under the letters patent of 
king H nry VII. and queen Elizabeth, inveſted with the government of 
the city, and twwo corporations, for ſame purpeſes of government, can-- 
not by law exiſt, within one and the ſame place, at one and the {ame 
time. | 
SECOND REASON J[, The king could not grant what he had not. By the interlocu- 
tory, or quouſque judgment ſtated upon the record, the liberties of the 
corporation of mayor and citizens of Cheſter were adjudged to be 
ſeized into the king's hands, until the court ſhonld further order. No 
writ of ſeizure is ſtated to have iſſued upon this interlocutory, or 


5 ) eros. RE guoufgac judgment. The king, if he had any thing by the guouſgue judg- 
2d. Infticute, 222, ment (au,, arithout a wwrit of ſeizure iſſued upon it, he could not have 
24 96. had only a limitted and qualified intereſt, viz. a right to the cuſtody of 


Vide alſo reports of Ile © rporætion, then in being, and acting under the charters of Hen!y 
Triaity, 28 Geo. 1. Of Elizabeth, faded? to the further order of the court. The _— 
| Charley 


- 


r 
1 -Ed : 


and confirmed by the charters of king Henry and queen Elizabeth, without 
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Charles II. was therefore void Shephard's Abridgment— Title pre- page 521 to 530; 
rogative, page 91, is expreſs to this point“ That if the king grant Shepherds Abr. Tu. 
«© more than he hath, as where he hath a czſtody of land, ands he Prerogative, 91. 
« grants the land itſelf, his grant is void.” © And, Ubi eadem eſt 
« ratio idem eſt jus,” is a maxim of the law. | 

III. The court of King's-bench have in effect adjudged, that the 1h] ̊ᷓ p reAsoN. 
corporation of Cheſter, exiſting and acting under the charters of r 
Henry and Elizabeth, was diſſolved, and annihilated by the judgment of OY OM? Ds 


ſeizure quouſque, of Hil. term, 35 and 36, Charles II for drfault of ap- 


pearance to the information filed againſt them. The interlocutory, or 
quouſgue judgment ſtated, had not any ſuch effect in law it at vide record, the 


| a in king againſt the cor - 
merely proceſs to compel the appearance of the corporation, by lay ing a eee 


foundation for the iſſuing of a writ of ſeizure, the execution of Eger 36 Car. II. 


which would have given notice to the corporation of the judgment. Ro. 12. 
No writ of ſeizure is ſtated upon the record to have iſſued, /o tbat it reyons of Trinity, 
does not even appear that the corporation ever had notice of the judgment 28 Geo. Ul. p. 530. 
quoſque, much leſs that they loſt the poſſeſſion of any thing by it, for the 
judgment of itſelf could not affect the corporation, without a writ of 
ſeizure, and conſequently there was not even a temporary ſuſpenſion 
of its corporate functions. | 

IV. Becauſe it is found by the jury, that there never was a final judg- FOURTHREASON 
ment of ouſter againſt the corporation of mayor and citizens of Cheſter, created Lord Raym. 17. 


1ſt Shower, 280. 
which that corporation could not be deſtroyed, even ſuppoſing (which 22 26. 
is not admitted) that ſuch judgment could have had that effect, and * Fidton. 390. 


conſequently the charter of Charles II. had no legal origin, the ob- 3 166. 


ject of that charter being to create a new corporation of mayor and 8 Mod. 338. 


citizens of the city of Cheſter, for the ſame purpoſes for which the vi 19% v. 


corporation, then in being, was created. There is a plain diſtinction Corporation of Mal- 


between guouſgue and final judgments in point of legal effect, which oy Ts 36 
will appear by referring to the caſes cited, and to the forms of the pod 3 
differen: judgments, and the writs of ſeizure, which ſeverally Þ iſſue in parliament, 1g 1h 
upon them; and if (as may be contended from the moſt reſpectable MF, 2 William aud 
authorities) the legal effect, even of a final judgment, auould not have hm of Trinity 
been, wholly, to annihilate the corporate capacity, much leſs can ſuch effec? term, 28 Geo. Ul. p. 
be aſcribed to a quouſque judgment. 526. 

V. Becauſe the letters patent of the late king Charles II. were TH REASON. 
either void in themſelves, ab initio, or were avoided by matter ſub- See Reports ea og 
ſequent to the granting thereof and previous to the ſuppoſed election 111. pa, 337, et ſeg. 
of the defendant, under thoſe letters patent. The power of amotion and the caſes mere 
contained in the charter of Charles II. was illegal, and the charter citeds 
void, The proviſo was repugnant to the nature of the grant. The 
king was therefore deceived in law, and his grant, not being capable of 
taking effect according to the intention of the ci own expreſſed in it, is on | 


that account wholly void. A grant of matter of prerogative, if woid 


in part, muſt be held to be void in toto. Suppoſing, however, that 
Cece 2 the - 


+ The writ of ſeizure on judgment guouſque, commands the ſheriff to ſeize ac- 
cording to the form of the judgment, as in the king v. Quadryng, appendix, 
No. III.—See alſo the writs of ſeizure ifſued againſt the corporation of St. 
8 5 Car. II. Roll. 49.—Oreford, Ro. 101.— Thaxted, Ro. 141.—Laughour, 

o. 218. | | 

The writ of ſeizure on fnal judgment commands the ſheriff to ſeize and anſwer 
to the king for the profits. See the writs of ſeizure iſſued againſt the corporations 
of Caine, 36 Car. II. Ro. 50.— The Bermudas Company, Ro. 219.—Laughour, 

1 Ja. II. Ro. 85.— Montgomery 4 Ja II. Ro. 133,— Nottingham, ibid. Ro. 158. 
ene ibid, Ro. 165.—Wincheſter, ibid. Ro. 166. Morpeth, ibid. Ro. 


- 


+ CASE OF [Houſe of 


the power of amotion, contained in the charter of Charles II. was 
legal, the charter itſelf has in fact been determined and put an end to by 
the exerciſe of that power of amotion, by the order of amoval flated upon 
the record. All the elettors, being removed, and there being no averment 
of a ſubſequent election of others, it follows, that from the period of their 
amoval, the right of elefting mult «f neceſſity ceaſe, and the defendant 
could not be elected in manner as he has alledged by bis plea. | 
SIXTH REASON. VI. The king is not called upon to ſhew a title to any franchiſes, 
becauſe all franchiſes are derived from him, as their ſource and foun- 
The king v. Leisb tain 3 but the defendant is bound to make out a title againſt the 
* nn 449 crown to the office claimed by him, and that title muſt be diſcloſed 
at once by his plea, and he cannot reſort to any other matter upon 
the record at large to ſuſtain his title to the office, other than ſuch 
as is ſtated by him in his plea; and if it appears, from the whole of 
the record, that the defendant has no title, the crown muſt have 
judgment. The title of the defendant is ſtated to be under a power 
of election contained in the charter of Charles II. that power of 
election, for the reaſons already offered, it is ſubmitted, did not exiſt 
at the time of the ſuppoſed election of the defendant, on account of 
the previous amoticn and annihilation, near a century before, of all thoſe 
in whom the power of election refided. The charter of Charles II. was 
founded on the interlocutory or quoaſgue judgment only, and by the 
orders of amoval and of reſtoration, by the charter of pardon and 
reſtitution, granted by king James II. under the great ſeal of Eng- 
land, and by the acceptance thereof, which ſtand admitted facts upon 
the record, not only. the judgment of ſeizure quouſyue was pardined and 
1 releaſed, and all the conſequences and effetts of that juagment, together 
207,and 5 Mod. 11. dh the charter of Charles II. itſelf, done away an extinguiſhed, but 
where on a manda- tHe antient conſtitution of the city of Cheſter, under the charters of Henry 
mats ag and El:zabeth, cxas reſtored, and the mayor, and all other the antient 
corporation of Chef. Hcers of the corporation, were reinſtated in, and actually reſumed their 
ode pe wn ono gl reſpeetive offices, which they held at the time of the interlocutory or quouſ- 
ae donde of ge judgment figned. The politic and corporate capacity of the antient 
the city. corporation, under the charters of Henry and Elizabeth, was in 
. being, capable of accepting this grant of pardon and reſtitution of 
11. Rot. 5. king James II. The acceptance of that charter, in all the particulars 
Reports of Trinity of it, is admitted upon the record; and from that time to the pre- 
base go GO 117 ſent, there being no contrary averment, the charters of Henry and 
27 Geo, IL. pa. 382. Elizabeth muſt be conſidered as the ſubſiſting charters of the city. 
SEVEN, REASON, VII. If any one material iſſue upon the record is found for the 
The king v. Leigh, crown, the crown muſt have judgment againſt the defendant. Upon 
4 Burr. 2143- the preſent record, t iſſues are found for the crown, viz. the 5th and 
th. The one, that the oraer of amotion ſtated upon the record, was 
duly ſignified to the ſeveral perſons named in it—the other, that ther? 
was not any final judgment againſt the corporation. That both theſe 
iflues are material, a reference to the facts ſtated upon the record will 
prove beyond all queſtion. The power of amotion, contained in the 
Charter of Charles II. is to be carried into effect by an order of ſuch 
nature, ſignified in ſuch manner as is ſtated upon the record. The 
crown declares, by the terms of reſervation of the power of amotion, 
that upon the ſignification of ſuch an order, the parties included in 
it ſhall be, 7p/o fac, removed from their reſpective offices, without 
further or other proceſs. By the order of amotion, fignified as above men- 
tioned, all thoſe in whom the power of electing aldermen was veſted, 
were gone and extinguiſhed. None are averred upon the record to 


have been elected into their places, and conſequently the defendant could 
| | | _ | not 


K A. c 26, Rs 
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as being forfeited. — According to Mr. Juſtice 


by the 
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104 be elected an alderman by a begy of electors, which body was anni hi- 
lated and extinguiſhed a century previous to the date of his ſuppoſed election. 
The materiality of this iſſue ſeems therefore unqueſtionable ; but 
that the remaining iſſue, found for the crown (viz.) that there never 


| ewvas a final judgment of outer againſi the corporation, is a material iſſue, | 


there can be no doubt. The defendant himſelf has admitted its im- 
portance. He felt the eſtabliſhment of that fact to be eſſentially neceſ- 
ſary to give validity and effect to the charter of Charles II. and 
therefore he averred, that a final judgment, not of ſcixure merely, but of 
ouſter, had been given againſt the old corporation, under the charters of 
Henry and Elizabeth, by reaſon whereof that community and body 
corporate was totally diflolved and deſtroyed ; but in the proof of 
this fact the defendant failed; and it now ſtands upon the record 


found by the jury, that there never was a final judgment, and conſe- 


quentl;, that the old corporation under the charters of Henry and Eliza- 
beth was not diſſolved or defiroyed, even upon the ground on which the 
defendant himſelf has reſted it. 

LasTLY. Becauſe no inſtance is to be found in the hiſtory of the Iaw E1CHTH REASON, 
of England, where a corporation has been adjudged, by a court of law, - | 
40 be diſſolved by a judgment of ſeizure quouſque, upon an information in 
the nature of a quo warranto, for default of appearance. The court of 
King's-bench, in giving judgment in the preſent cauſe, relied mainly f 
upon the report of a caſe, in the year-book of the 15th Edward IV. fs. bi dn. auen. 
reſpecting a market, as an authority againſt the poſition above ſtated. du, No. 1. oy 
That was a proceeding, by writ of quo warranto, and not by informa- 
tion, in the nature of a quo warrants.—The caſes are not analagous, 
but ſuppoſing them to be ſo, the authority of the caſe, in the year- 
book of 15th Edward IV. is ſhaken by Mr. Juſtice Jenkins's report cee ference as 
of it, in his Centuries, page 141.—The court of King's-bench de- «cg of each, x Sid. 
cided the preſent queſtion, conceiving that the judgment in the caſe 86, and the caſes 
in the 15th Edward IV. ara a final judgment of ſeizure LA the market, OS ; 

Jedkins, e judgment * ends, No 

given was of ſeizure only, as contra-diſtinguiſhed ſrom that of ſeizure, 
as being forfeited.— Upon an examination of the record itſelf, remain- 
ing in the King's-bench treaſury, it appears, that the judgment given, 
avas of ſeizure quouſque merely. A writ of ſeizure alſo appears to have 
iſſued upon that judgment, and to have been executed and returned 

ſheriff. —'The market was not forfeited by the judgment then see copy of the re- 
given, the proſecutor had not got to the extremity of proceſs, nor was the u proce, ap- 
fuit determined, for by the controulment rolls of the King's-bench h, 
it appears, that after the writ of ſeizure executed, proceſs by alias 
and pluries venire facias, and diſiringas, was continued againſt the de- 
fendant, for no leſs a period of time than fourteen years, and the ſuit 
is determined at length by the death of the defendant, as appears 
by the ſheriff's return, in the 2d year of Richard III. 5 


J. Ab AIR. 

T. ERSKINE. 

GRkO. WOOD. _ 
JAMES TOPPING. 
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(No. 1.) 


Year-book, Michaelmas Term, 15th Edw. IV. A. D. 1475. 


Year-book.---Micha. 
25th. Ed. IV. A. D. 
147 5+ 


Tranſlation of the 
rale cited, by the 


The king brought his quo avarranto againſt a man, to ſhew quo 
„ warranto, he claimed to have a market in C, in prejudicium, &c. 
% The writ returnable of Eaſter term lait paſt, at which day the de- 
« fendant did not appear. Upon which there iſſued a venire facias 
&« againſt the ſame defendant, returnable in Trinity term, at which time 
« alſo the defendant did not appear. And now, in the Exchequer 


cart, in dhe judy. © chamber, before the juſtices of both benches, the queſtion was 


ment given in the 
King, v. Amer y. 


« moved, Whether the defendant ſhould forfeit his market or not, 
« and the ſtatute of quo warranto primo was looked into upon this 


„ matter.“ 


„ TREMAYLE, 


& It ſeems to me, that he ſhould forſeit his market, for the ſtatute 
4 provides, that if the defendant comes not at the return of the venire 
« facias, then it may be done, as it might be in the eyre, and I 
« ſay, that before juſtices in eyre, if the party, who hath the 
« franchiſe, comes not, then the franchiſe ſhall be ſeized into the 
«© king's hands, nomine diſtriftionis ; and if the party, who ought to 


e replevy the franchiſe, comes not {till during the eyre, in ſuch 


« county, he ought to forfeit the franchiſe for ever, and ſo it hap- 
« pened in the eyre of Kent :—ſuch a franchiſe was ſeized, nomine 
« diſtrifionis; and therefore, Herby, then juſtice in eyre, ſaid, — 


Come the party fitting the eyre, or otherwiſe he has loſt his fran- 


b COLLOW. 


% chiſe for ever. So here, when. he had day the laſt term, by the 
« venire facias, which was the laſt proceſs in ſuch action, and the party 
* did not come, all this term it ſhall be in the king's hands; but 
4 xevertheleſs the party ſhall have replevin of it, when he comes.” — | 

« -7 think otherwiie ; for oft times in our law, if a man makes de- 
« fault upon certain proceſs, the plaintiff ſhail have his recovery; as 
ce jf a man be outlawed, in a perſonal action, upon which the de- 
« fendant purchaſes his charter of pardon, and has a ſcire facias 
« againſt the party, to ſhew why his charter ſhould not be allowed; 


 « it the ſheriff returns the ſcire facias, and he comes not, the charter 


<6 ſhall be allowed for ever, and ſhall not be allowed, ſaluo jure pe- 
« zentis; for, by common intendment, when he is ſummoned, and 
« comes not, he does not mean to purſue his writ. And if the 
c“ ſheriff returns the writ, non ef? inventus, vel nibil habet, he ſhall 


% have a /icut alias; and if he returns nil habet, or nen eft inventus, 


« the charter ſhall be allowed, for the proceſs is determined by courſe of 


« /aw. So in the caſe here, he has no other proceſs after the venire 
« facias returned, wherefore, cc. 


(49 * RR: „To the ſame purpoſe, and that the fravchiſe ſhall be for eitel 


« for ever; for when the king ſues againſt the defendant, quo war- 
& ranto, &c. he takes this ſuit to the end, that if the defendant can 
« ſhew good title for himſelf, he ſhould hold his market; and, if he 
« cannot ſhew good title, then the king might ſeize it; and, when it 
« is ſeized, then no market can be held thereafter ; and if the party 
« might then have his replevin, the king would have no effect of his 
« ſuit, and the party has loſt his market, by his own laches, and 


« this is not againſt reaſon, as if the king grants me certain lands by 


«« letters 


2 ks es \ . we Rh. «4. 4 Y 
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(6 
„I think otherwiſe ; and as to the caſe put by Collow, of the 


* 


letters patent, which he hath before granted by letters patent to 
another, and I have a /cire facias againſt the firſt grantee, to ſhew, 
why his letters-patent ſhould not be repealed ; if he makes default 
at the alias and pluries, the letters-patent of the firſt grantee ſhall 
be made void, and annulled, by reaſon of his own laches. So 
here, becauſe the defendant hath ſurceaſed his time, there is reaſon 
that he ſhould loſe his market. 
« At the common law, before the ſtatute of non-claim, if the 
tenant in a precipe, quod reddat, had made default, at the re- 


turn of the grand cape, and did not come within forty days 


after, he never could wage his law, inaſmuch as the land 
was taken into the king's hands, but the party might recover the 
land ſtill, but now the ſtatute hath taken away this. But, in 
the caſe at bar, the common law was before juſtices in eyre, that 
if he, who had ſuch franchiſe, did not come before the juſtices, 
during the eyre, then the franchiſe ſhould be forfeited ; and now 
the ſtatute is, that after the venire facias, if the defendant makes 
default, it ſhall be done as it was before the juſtices in eyre ; there- 
fore it behoveth, that he now forfeit his franchiſe by the ſtatute. 


ſcire facias, upon a charter of pardon, I agree, that the charter 
ſhall be allowed, if he (the plaintiff in the action) does not appear 
at all ; for otherwiſe his (the defendant's) body ſhould be impriſoned 
for ever; if he muſt continue in priſon, and this would be a great 
miſchief, but it is otherwiſe here, for none of the partics is in 
ſuch miſchief ; and /o it would be againſt reaſon, that when a man 
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NELE. 


has a title to have any thing. he ſhould forfeit it for ever, for ſuch a ſhort 


delay; wherefore, it is reaſonable, that the franchiſe ſhall be ſeized, 


and that the party may replevy, auben he will ſue it.” 


% J think otherwiſe; for, at* the common law, before the juſtices 
in eyre, if the party was ſummoned, and came not during the 
eyre, he ſhall forfeit his franchiſe for ever ; therefore, and the 
rather, ſince the ſtatute gives the party a longer proceſs, viz. ſum- 
mons and wenire facias; and nevertheleſs he makes default, there is 
the greateſt reaſon, that he ſhould forfeit for ever. 

&« I think otherwiſe ; and granted, that the law was befdre juſtices 
in eyre, that if the party came not ſitting the eyre, he ſhould 
forfeit his franchiſe ; {till I ſay, he ought not to forfeit it in this 
caſe ; for in the ſame manner that he might come, ſitting the eyre, 
to ſhew by what authority he claimed to have the franchiſe ; the ſame 
form is to be obſerved before juſtices of the King's-bench, and the 


* King's-bench, at all times, continues; and, therefore, at all times, 


IITTIETOR. 


'NEDHAM. 


he may come and replevy his franchiſe (to wit) his market; and there- 


fore the market ſhall not be forfeited, but ſhall be ſeized, as Nele 
has ſaid. | . 
« If the market ſhould not be forfeited, the king cannot have any 
effect of his ſuit, as Fincham hath ſaid ; and therefore, what 
ſhall the judgment be ? viz. that the market ſhall be ſeized into the 
king's hands ? or ſhall judgment be given, that the market be 
ouſted, &c. ? 1 ; 7 75 | 
« The judgment cannot be given, that the market be ſeized ; for 
when it is in the king's hands, it ſhall not be held as a market ; 
wherefore the judgment ought to be, that the market ſhall be ouſted, 
&c. 5 
“ The judgment ſhall be given, that the market ſhall be ſeized, 
&a. and that ſhall enure by way of extinguiſliment; as if I grant 
: : g te. 


'BILLING. 


PHILPOT,. (4d d) 


BRIAN, 
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eto the king a market, which J have of his gift, this grant is good, 
and ſhall enure, by way of extinguiſhment ; and as to what Ned- 
*“ ham has ſaid, that the king's-bench always continues, I agree to 
« ſome intents, but not to this; for now here the King's-bench ſhall 
| « be taken, as for the one term, in which the wenire facias was re- 
„ turned, and not otherwiſe. £ 
QILLING. « If the party has continued this market by wrong, and by no 
« title, as by grant of the king, or other manner, then the judg- 
«« ment ſhall be given, that the market be ouſted ; but, if the king 
« or his anceſtors have granted the market to the defendant, and he 
© has miſuſed it, or not uſed it, the judgment ſhall be, that the mar- 
« ket ſhall be ſeized, &c. for I have ſeen where a man (plaintiff) 
« hath ſued a writ of nuiſance of his market; the judgment was 
« given, that the defendant's market ſhould be ſeized, &c. But 
<« here non conſtat curie, whether this market commenced by wrong, 
« or by grant, wherefore there is the greater reaſon, for the uncer- 
 tainty, that the judgment ſhall be given, that the market ſhall be 
« ſeized, - Cum hoc concordant alii juſticiarii as to the judgment 
4c to be given as Billing had ſaid. 

2uzre,—If the king, being ſeized of a market, grants the ſame 
to me by patent, and afterwards I miſuſe it or abuſe it, if 
the king ſhall ſeize it? And when he has ſeized it, whether 

| it ſhall be a market in the king's hands or not ? | 

SLLLING, Shall the king have a capzas pro fire in this caſe or not ? 

CATESBY. He ſhall not; for it may be, that the party hath good right to this 
market, and ſo hath done no wrong to the king; and if a tenant in a 
præcipe quod reddat makes default, upon default, ſo that the demand- 
ant hath judgment to recover, the tenant ſhall not be amerced, for 
ſill no default can be adjudged in the tenant, -{o here—if no wrong 
can be adjudged in him, who claims the market, there is no reaſon 
to grant a capias pro fine. — 

CHOKE, If we ſay the judgment is right, then a capias ſhall iſſue, for the 
judgment ſhall be accounted like the caſe of a treſpaſs confeſſed, in 
which caſe there ſhall be a fine. | «© [deco Quære. 

N. B. By the Chronicon Juridic. (2d edition, London, 1739) it 


a) Tremayle was not made a judge before the 16th July, 1488, 
(6) Collow, . ....--.. VV 
CCF K 220th Nov. 1482. 

(4.4) Fincham and Philpot do not appear ever to have been judges. 


(No. 2.) 


Jenkins's Centuries, page 141. — Report of the above caſe, 


kins's Centuries, - 
2 = « A quo warranto is brought in the King's bench, the defendant 
« being ſummoned, makes default ; and another default at the return 

& of the venire facias ; judgment ſhall be, that the franchiſe ſhall be 

„ ſeized into the King's hands; and not that it hall be forfeited ; for 

« it does not yet appear, whether there be cauſe of forfeiture 

« No man Hall finally loſe his land, or his franchiſe upon any default, if 

* be has never appeared.” | EE 

x | By the juages of both benches. 


(No. 
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(No. z.) 
The following caſe of the King againſt Quadryng is the only caſe in 


quo warranto, which, on à recent ſearch, appears in the controlment 
rolls in the Crown-office, from Hilary, 14th, Edw. IV. to Hilary 
15th Edw. IV. both incluſiwe. 


\ 


Tranſlation of the controlment rolls in the Crown-office of the pro- ay 14. Ed. 4. 
ceſi in this cauſe. | Roll 34. 


« 'The king to the ſheriff of Lincolnſhire greeting, ſummon by « Lincolnſhire, ſs.” 
« good ſummoners William Quadryng, that he be before us in the 
« octaves of St. Hilary, to ſhew by what warrant he claims to have Nick. 14. Edv. 4. 
« a market every week on Saturday at the town of Burgh in le 
« Merſhe, in the county aforeſaid, without the licence and will of 
 « us and our predeceſiors, kings of England (as is ſaid) and have 
« there the ſummoners, and this writ. Witneſs ourſelf at Weſt- 
« minſter, the twenty-fourth cay of November, in the fourteenth 
year of our reign. 
« At which day the ſherif” returned that he is ſummoned by, &c. 
« and becauſe the court here is not adviſed concerning the proceſs 
« to be thereupon farther made in this behalf, a day is therefore mit. 14. Edw. 4; 
“ given as well to John Weſt, who proſecutes for our ſaid lord the 
« king in this behalf, as to the aforeſaid William Quadryng, before 
« our lord the king, until in fifteen days from the day of Eaſter ' 
« whereſoever, &c. in the ſame ſtate as now, &c. 
At which day there is adjudged by the court a writ of wenire Eaſt. 18. Edv. a. 
« facias to anſwer, on the octave of the Trinity, whereſoever, &c. 
« Afterwards Michaelmas 20, Edw. IV. alias wenire facias, on the Mich. ao. Edu. 4, 
« oftave of Hilary. | 
At which day a writ of difringas, in fifteen days of Eaſter. Hil. 20. Edw. 4. 
At which day (in the 21ſt year) a writ of "OP aiftringas, on Eatt, 21. Edw. 4. 
« the ectave of Trinity. 
« At which day a writ of pluries diſtringas, on the oftave of Mi- Trin. 21. Edw. 4. 
* chaelmas. 
« Afterwards, Michaelmas 22, Edw. IV. pluries . on the Mich. 23. Edw. 4. 
« oftave of Hilary. 
« At which day a writ of pluries difringas, on the morrow of John. Hil. e2. Edw. 4. 
« Before which ſaid morrow of John, in the firſt year of Richard Trin. 1. Rich. 3. 
&© the third now king, the plaint aforeſaid remained without day, as 
« appears by roll 4. of that year, therefore wenire facias on the oc- 
« tave of Michaelmas. 
« At which day a new writ of wenire facias, on the octave of Mich. 1. Rich. 3. 
« Hilary. 
At which a a new writ of venire facias, in fifteen days of Hu. 1. Rich. 3. 
« Eaſter. 
At which day a new writ of venire facias, on the morrow of kalt. 1. Rich. 3. 
« John. 
2 At which day, in the ſecond year of Richard the third, a new Trin. 2, Rich. 3. 
« writ of venire facias, on the octave of Michaelmas. 
* which 25 the _ returned that the faid William one” Mich. 2. Rich, g. 
. „7g is dead. 


Dad Tad 
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Tranſlation of the controlment roll in the Crown-oflice of the judg- 


. Wy . | ment in this c. ule. 
rin. 15. Edw. 4. g 5 ; 3 
Rul! 18, „ A plea between our lord the king and William Quadryng, to 
« Lin-oofture, © fhew by what warraut he claims to have a market every week on 
Pat be Saturday, at the town of Burgh in le Merſhe, in the county afore- 
OU XXIN- 66 


laid, without the licence and will of the ſame king and his pre- 
* dcceflors, kings of England (as was faid) whereof there was a de- 
„ tault againſt the aforetaid William Quadryng, whereupon a day is 
„given thereupon to John Weſt, who proſecutes, to the octave of 
6 St. Michael wliereſoever, &c. to hear their judgment thereupon, 
„ &e, in the ſtate in which now, &c. 
Mich. 13. Edu. 4. At which day judgment is given thereupon, that the market 
& aforeſuid te taken and ſeized into the hands of our lord tbe king guouſ- 
„ gue, Se. And it is commanded the ſaid ſheriff of Lincolnſhire, 
„ that he do not forbear, &c. but that he take and cauſe to be ſeized 
«* the market aforeſaid, into the hands of our lord the king, according 
* to the form of the judgment oforiſeid, &c. And how, &c. that he 
make appear to our lord the king, in the oftaves of Hilary where- 
« ſoever, &c. That farther, &c. ES | 
' Hil. 15, Edw. 4. « At which day Robert Markham, knight, ſheriff, returned that 
« by virtue of the aforeſaid writ to him directed, on the thirteenth 
„ day of January, in the fifteenth year cf the reign of King Ed- 
« ward the fourth, he took and ſeized the market aforeſaid into the 
« hands of our lord the king, according to the form of the aforeſaid 
& ewrit, \Wheretore,” . Hy | 


Tranſlation of the entry roll, in the Treaſury, in the cauſe of the 

| TE King againſt Quadryng. | 

% Pleas before our lord the king at Weſtminſter, of the term of the 
« holy Trinity, in the fifteenth year of the reign of Edward the 
“fourth, after the conqueſt. ; 


| | | « Witneſs, T. Billyng. The King. 
Mich. 14. FPdw. 4. As yet of the term of the holy Trinity —the King— Roll xxix. 
„ Lincolnſhire, „Some time ago (that is to ſay) on the 24th day of November, in 


„to wit, 


N te the fourteenth year of the reign of our lord the now king, by the 
„ Roll * « \writ of the {ame king, it was commanded the ſheriff, that he ſhould 
« ſummon by good ſummoners, William Quadryng, that he might be 
before cur lord the king in the caves of St. Hilary then next fol- 
« lowing whereloever, &c. to ſhew by what warrant he claims to 

have a market every week on Saturday at the town of Burgh in le 

Hil. 14. Edw.4. - * Meiſhe, in the county aforeſaid, without the licence and will of 
the ſame king and his predeceſſors, kings of England (as was ſaid.) 

« And the ſaid ſheriff at that day returned, that the aforeſaid Wil- 

c ljam Quadryng was ſummoned by John Crowner and William 

Carton. | ; 

« And becauſe the-court here is not adviſed of the proceſs to be 
thereof farther in this behalf made, a day is given thereupon as 
well to John Weſt, who for our lord the king in this behalf pro- 
« ſecutes, &c. as to the aforeſaid William Quadryng, before our lord 
e the king, until in fifteen days of Eaſter then next following where- 
« {cever, &c. in the {ame ſtate as now, &c. 

el. 15. Edw. 4. „In which fifteen days of Eaſter, before our lord the king at Welt- 
„ minſter, the aforeſaid William Quadryng, although on the fourth 

« Cay of pleading, being ſolemnly called to appear, doth not come. 

| « Whereupon 
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« Whereupon it is commanded the ſheriff that he do not ſorbear, 
6 Kc. but that he cauſe to come before our lord the king, in the oftaves 
« of the Holy Trinity then next following whereloever, &c. the 
« aforeſaid William Quadryng, to anſwer to our ſaid lord the king, 
de by what warrant he claims to have the market aforeſaid, in form 
« aforeſaid mentioned, according to the form of the aforeſaid writ 
« of ſummons, in faves. aforeſaid executed, &c. | 
« And on that day the ſaid ſheriff returned, that the afore- Trin. 15. Edw. 4. 
« faid William Quadryng is attached by John Leſon and Hugh Bell. 
« At which octaves of the Holy Trinity before our lord the king at 
« Weſtminſter, the aforeſaid William Quadryng, although on the 
« fourth day of pleading ſolemnly called to appear, doth not come. 
Whereupon becauſe the court here is not yet adviſed concerning 
« the judgment in this behalf to be given, day is therefore given to 
« the aforeſaid John Weſt, who proſecutes, to be before our lord the 
% king in the octaves of Saint Michael whereſoever, &. to hear 
« their judgment thereupon, &c. in the ſtate in which now. 
« At which day before our lord the king at Weſtminſter, cometh Nich. 15. Fdw. 4, 
« the aforeſaid John Weſt, who proſecutes, &c. and prays judgment 
« to be given in this behalf, againit the aforeſaid William Quadryng, 
« for our lord the king, &c. 
« Whereupon the premiſes being ſeen, it is conſidered 25a? the 
«market aforeſaid be taken and ſeized into the hands of our lord the king 
e guouſue, &c.. And it is commanded the ſheriff of Lincolaſhirc, 
« that he take and cauſe to be ſeized the market aforeſaid, according 
« to the firm of the judgment aforeſaid, into the hands bf our lord the 
« king: and how, &c. that he make appear to our lord the king, in 
© the octaves of Saint Hilary whereſoever, &c. And farther, c. 
« And be it known, that the writ is thereupon delivered here in 
« court to William Porter, deputy to the ſheriff of the county afore- 
« ſaid (to wit) on the twenty-eighth day of November, in the 
« fifteenth year of the reign of our ſaid lord the now king, to exc- 
« cate, &c. ? 
« At which day before our lord the king at Weſtminſter, the Uil. 15. Ede. 4, 
& ſheriff returned that by virtue of the aforeſaid writ (to wit) 
« on the thirteenth day of January, in the fifteenth year of the reign 
of the ſame king, he took and ſeized into the hands of our ſaid 
“e lord the king the market aforeſaid, — to the form of the jaid 
« writ, Wherefore.” 


EXTRACTS of STATUTES and RECORDS produced by the 
| counſel, for the plaintiff 1 in error. 


CLAUSES in ſundry acts of n wad to hi city of Cheſter. 


* An af 1 the levying of fines, with proclamations. of lands, within the county 
of the city of Cheſter,” 


Wh by an act made in the parliament holden at Weſtminſter 43 Elis. ch. 15. 
by prorogation, in the ſecond year of the reign of our late ſovereign © ** 
lord, of famous memory, king Edward VI. inituled, * An Ad for 
** fines with proclamations in he county palatine of Cheſter It © was 
d d 2 « enacted, 


EETRACTE OF |  (bbout 


« enacted, that all fines which at any time hereafter ſhould be levied 
« or acknowledged before the high juſtice of the {aid king, or of his 
« heirs and ſucceſſors, of his county palatine of Cheſter, for the 
« time being, or before the deputy or lieutenant juſtice, for the time 
« being, of any lands, tenements, or other hereditaments, lying and 
being within the faid county palatine of Cheſter, which ſhould be 
« openly read and proclaimed in ſuch manner and form as in and by 
« the ſaid act is particularly appointed, ſhould be of like force, 
« ſtrength, and effect in the law, to all intents, eonſtructions, and 
« purpoſes as fines duly levied with proclamations before the ſaid 
« king's juſtices of the Common Pleas were. 4 
« And foraſmuch as the ſaid act doth not extend to any lands, tene- 
« ments, or other hereditaments, lying and being within the county 
« of the city of Cheſter (the ſaid city, with the ſuburbs and hamlets 
« thereof, and all the land within the precin& and circuir of the 
« faid city, ſuburbs, and hamlets, being long before by our late ſevercign 
« lord, of famous memory, King Henry VII. 5 his hi ghneſꝭ letters patent, 
« bearing date at Cheſter the ſixth day of April, in the one-and-twentieth 
« year of his reign, divided, exempted, and in all things ſeparated, from 
* the ſaid county of Cheſter, and from thenceforth made and ap- 
„pointed to be a county by itſelf, and in iticlf, diſtinct and ſeparate 
« from the ſaid county of Cheſter;) ſo that the inhabitants within 
<« the. ſaid city, and all others, being owners of lands within the 
„ county of the ſaid city, have no means to levy any fines, of ſuch 
„ their ſaid lands, in any of her highneſs' courts of record.” 
May it therefore pleaſe your _ excellent majeſty,” &c, 


An act for making of the knights and burgeſſes within the county 
8 e and city of Cheſter.” | | 


24 and 35 Henry 8, © To the king our ſovereign lord in molt humblewiſe ſhewn unto 
abap. 13. ſet. 1. „ your excellent majeſty, the inhabitants of your grace's county pa- 
| « latine of Cheſter, that where the ſaid county palatine of Cheſter is 
“ and hath been always hitherto exempt, excluded, and ſeparated out 
« and from your high court of Parliament to have any knights and 
« burgeſſes within the faid court, by reaſon whereof the ſaid inhabi- 
« tants have hitherto ſuſtained manifold diſheriſons, loſſes, and da- 
« mages, as well in their lands, goods, and bodies, as in the good, 
« civil, and politic governance and maintenance of the common- 
« wealth of their ſaid county. And foraſmuch as the ſaid inhabi- 
«« tants have always hitherto been bound by the acts and ſtatutes 
4 made and ordained by your ſaid highneſs and your moſt noble pro- 
6 genitors, by authority of the ſaid court, as far forth as other coun- 
e ties, cities, and boroughs have been that have had their knights 
« and burgeſſes within your ſaid court of Parliament, and yet have 
«© had neither knight ne burgeſs there for the ſaid county palatine ; 
« the ſaid inhabitants, for lack thereof, have been oftentimes touched 
« and grieved with acts and ſtatutes made within the ſaid court, as 
« well derogatory unto the molt antient juriſdictions, liberties, and 
« privileges of your. ſaid county palatine, as prejudicial unto the 
% commonwealth, quietneſs, reſt, and peace of your grace's moſt 
« bounden ſubjects inhabiting within the ſame.” For remedy 
whereof, it may pleaſe your ſaid highneſs that it may be enacted, 
with the aſſent of the lords ſpiritual and temporal, and the com- 
mons in this preſent Parliament aſſembled, and by the authority of 
the ſame, That from the end of this preſent ſeſſion, the ſaid —_—_ 
. 7 - Pa atinc 
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_ trary notwithſtanding. 


Los.) STATUTES AND EECORDS © a 


palatine of Cheſter ſhall have two knights for the ſaid county pala- 
tine, and likewiſe two citizens to be burgeſſes for the city of Chelter, to 
be elected and choſen by proceſs to be awarded by the chancellor of 
England unto the chamberlain of Cheſter, his lieutenant or deputy 
for the time being; and alſo like proceſs to be made by the ſaid 
chamberlain, his lieutenant or deputy to the ſheriff of the ſaid county 
of Cheſter ; and the ſame election to be made under like manner and 
form to all intents, conſtructions, and purpoſes as is uſed within the 
county palatine of Lancaſter, or any other county and city within 
this realm of England; which ſaid knights and burgeſſes, and every | 
of them ſo elected and choſen, ſhall be returned by the ſaid ſheriff 
into the chancery of England, in due form and upon like pains as it 
is ordained that the ſheriff or ſheriffs of any other county within this 
realm ſhould make their return in like caſe ; and which ſaid knights 
and burgeſſes, and every of them ſo elected and returned, ſhall be 
knights and burgeſſes of the court of Parliament, and have like voice 
and authority, to all intents and purpoſes, as any other the knights 
and burgeſſes of the ſaid court of Parliament have, uſe, and en- 
joy; and in like wiſe ſhall and may take all and every ſuch liber- 
ties, advantages, dignities, privileges, wages, fees, and commodities 
concerning this ſaid court of Parliament, to all intents, conſtructions, 
and purpoſes as any other the knights and burgeſſes of the ſaid court 
ſhall, may, or ought to have, take, or enjoy. 


the elections of members to ſerve in Parliament. 


And be it enacted by the authority aforeſaid, That ſuch votes ſhall 
be deemed to be legal which have been ſo declared by the laſt deter- 
mination in the Houſe of Commons ; which laſt determination con- 
cerning any county, ſhire, city, borough, cinque port, or place, ſhall 
be final to all intents and purpoſes whatſoever ; any uſage to the con- 


An act for the more effectual preventing bribery and corruption in 4 Ce. 2. chap. 24, 
; ſect. 4. N 


EXTRACT from the Commons Journals relating to the city of 


Cheſter. 


[See Appendix, No. 15.) 


EXTRACTS from records of judgments againſt the ſeveral boroughs 
after mentioned, office copies of which records are ready to be 
produced. CD | 


Borough of Malmeſbury.—Michac!mas, 36 Cha. II. Rot. 135. | 
Information, in quo warranto, againſt the aldermen and burgeſſes wich. Term, 36 ch. 


of Malmeſbury, for claiming to be a body corporate, and exerciſe u. 
divers privileges there enumerated ; and againſt Henry Witt, for 
claiming to be the alderman, and eleven other perſons, for claiming 
to be burgeſſes. | | 


The defendants being ſummoned, and not appearing, judgment of judgment quouſqve- 


ſeizure quouſque was given; and then the record proceeds thus: 


“And afterwards, to wit, on Thurſday next after the octave of the Hilary Term, » 


purification of the bleſſed virgin Mary, in the firſt year of the reign Juen. 
* of our lord James, now king of England, &c, before our lord the 


L king 


{Houſe of 


Final judgment. 


id January, 1 Wil- 
Ham end Mary. 


391% May, 2 Wil- 
im and Marv. 
Juigmcut revericd, 


5 a Term, 36 
Cherles 2. 


Fader Term, 36 
Charles 2, 

20th [niys 1 Ja: 2. 
Mich. 4 Jo, 2. de- 
Sendants appear. 


pleaded in nullo eff erratum. 


EXTRACTS OF n 


te king, at Weltminſter, cometh Sir Robert Sawyer, knight, attorney 


« general of our now lord the king, who for the ſame lord the king 
« in this behalf proſecuteth, and giveth the court here to underitand 


& and be informed, that the aforeſaid alderman and burgeſſes of the 
« borough of Malmeſbury, and the aforeſaid Henry Witt (and the 
eleven others nominatim) have not yet appeared, nor replevied 
the liberties, privileges, and franchiſes aforeſaid ; wherefore he 
« prays the judgment of the court, that the liberties, privileges, and 
&« franchiſes atorclaid, may be taken and ſeized into the hands of the 
« lord the king, as forfeited : and that the aforeſaid Henry Witt 
„ (and the reſt) for the uſurpation of the liberties, privileges, and 


&« franchiles aforeſaid, may be taken. Whereupon all and ſingular 


« the premiſes being ſeen and underſtood by the court here— 
& It is conlidered, that the liberties, privileges, and franchiſes 


« aforeſaid, in the information aforeſaid ſpecified, be taken and 


* 
* 


ſeized into the hands of the lord the king; and that the aforeſaid 
& alderman and burgeſſes of the borough of Malmeſbury aforeſaid, 


„ and the aforeſaid Henry Witt (and the reſt) do in no wiſe inter- 


t meddle about or in the liberties, privileges, and franchiſes, above 
„ mentioned, or any of them, but be xvholly excluded from them and 


«« every of them; and that the aforeſaid Henry Witt (and the reſt) 


«© be taken, to fatisfy the lord the king for their fine for the exerciſe 
« and uſurpation of the liberties and privileges aforeſaid, upon the 
% lord ſaid the king, &c. (c)“ 5 

Writ of error brought in parliament by the defendants. 

The plaintiffs in error, athgned errors, and the attorney general 

It is conſidered by the aforeſaid court of parliament, that the judg- 
ment aforeſaid, in the ſaid court of the ſaid lord Charles II. late 


king of England, and the lord James II. late king, rendered, be 


revoked, annulled, and altogether had for nothing; and that the 
a foreſaid aldermen and burgeſſes of the borough of Malmeſbury, and 
the aforeſaid Henry Witt (and the reſt) be reſtored to all that they 
have loſt on account of the judgments aforeſaid, 


City of Vork. —Eaſter, 36 Cha. II. Rot. 12. 


Information, in quo warranto, againſt the mayor and commonalty 
of the city of York, for claiming to be à body corporate, and to exercile 
divers franchiſes there enumerated. _ h | 

Judgment quouſque, for want of an appearance. 

New charter granted -a copy of which will be produced.) 


Afterwards, to wit, on Tueſday next after three weeks of St. Mi- 


chael, in the 4th year of the reign of the lord James II. by the 
grace of God now king of England, Scotland, France, and Ireland, 
defender of the faith, &c. in the court of our ſaid lord the king, 
before the king himſelf, at Weſtminiter, come the aforeſaid mayor and 
commonalty of the city of York, by Simon Harcourt, their attorney, 
and having heard the information and judgment aforeſaid; they pray, 
That they may be reſtored to the liberties, privileges, and franchiſcs 
aforeſaid, ſeized into the hands of the lord the king, for want of the 

| appearance 


(e). After this final judgment, and before the writ of error brought, viz. 23d 
October, 4 James II. a writ of mandamus iſſued, dir:&ed to the alderman, 
ſtewards, and capital burgeſſes of the borough of Malmeſbury, te ſwear Elias 
Ferris into the otlice of alderman of the ſaid borough, as appears by the controul- 
ment roll, 198, of 4 Ja. II, (in dorſo); an office copy of which is ready to be 
produced, 35 


3 STATUTES AND RECORDS. 


appearance of the ſaid mayor and commonalty of the city aforeſaid, 
» and that the hands of the lord the king may be amoved therefi om. 
Whereupon, afterwards, to wit, on Tueſday next after one month of 
St. Michael then next following, all and ſingular the premiſes being 
ſeen and underſtood by the court here — 2 
Lis confidered by the court, That the aforeſaid mayor and com- Jalsment of reftitu- 
monalty, for that they have appeared to the information aforeſaid, be ** 
reſtored to the liberties, privileges, and franchiſes aforeſaid, and the 
hands of the lord the king be amoved therefrom, &c. And the 
aforeſaid mayor and commonalty of the city of York pray a day of 
imparling until the octave of St. Hilary, and it is granted to them 
before our lord the king, whereſoever, &e. The ſame day is given 
to Sir Thomas Powis, knight, now attorney general of our ſaid lord 
the now king, who for the ſaid lord the king in this behalf proſecuteth, 
&. And afterwards, to wit, on Tueſday next after the morrow of 
All Souls then next following, the aforeſaid Sir Thomas Powis, 
knight, now attorney general of our ſaid now lord the king, who 
for the ſaid lord the king in this behalf proſecuteth, for that no one 
cometh on the behalf of the ſaid lord the king to inform the court in 
the premiſes, and there is not any other evidence given or offered 
againſt the aforeſaid mayor and commonalty of the city of York, 
the ſaid attorney general of our now ſaid lord the king, for our 
ſaid lord the king, faith, That he will. not further proſecute the 
aforeſaid mayor and commonalty of the city of York in this behalf: | 
therefore let proceſs wholly ceaſe in crurt againſt them. |  Ceffſet proceſſus. 


Borough of Poole, —Eaſter, 36 Charles II. Rot. 10. 


Information, in quo warranto, againſt the mayor, bailiffs, bur- mich. Tem, 35 
geſſes, and commonalty of Poole, for claiming to be a boay corporate, Charles 2. 
and to have divers liberties and franchiſes there enumerated. 
judgment quouſque for want of appearance. - _— 
5 granted, and enrolled in Chancery (20 pars pat. 4 5 + Fm. 
ac. II. : „ 
Charter of releaſe, and reſtoration of the old corporation. See same yeu. 
| Page 258 of Douglas's Report of the Poole Caſe, in his ſecond vol. 
of caſes on controverted elections, p. 225. 


Borough of Laughour. — Mich. 36 Charles II. Rot. 11. 


Information, in quo warranto, againſt the portreeve, aldermen, Trinity Term, 36 
and burgeſſes of Laughour, for claiming to be a body corporate, and ex- e 


; erciling ſeveral franchiſes therein enumerated. 4 | 
Judgment of ſeizure quouſque for want of appearance. Mich. 36 Che. 2. 

5 | Writ of ſeizure thereon. Controlment roll, 218. 

” Final judgment of ſeizure and ouſter. Taſter, 1 James 2. 

: Writ of ſeizure thereon. Controlment roll, 85. | 

» N. B. Office copies of each of theſe writs are ready to be pro- 

& i IS | | 

8 ä 

e | ; h | 

ce Copy of LETTER MISSIVE for the election of members to the 

F convention parliament, A. D. 1688, with the return thereto for 

; the city of Chelter, from the petty bag office. : 

Ny 7 5 ö 

las | | | 

* Whereas the lords ſpiritual and temporal, the knights, citizens, 

be and burgeſſes, heretofore member of the commons houſe of parlia- 


ment, during the reign of Charles II. reſiding in and about the cit- 
t ek X 
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ports, in every of them reſpectively, by the ſpace of three days, at 


truly and uprightly, without favour or affection to any perſon, or 


EXTRACTS OF '” [Houſe of 


of London, together with the aldermen and divers of the common- 
council of the ſaid city, in this extraordinary conjuncture, at our 
requeſt ſeverally aſſembled, to adviſe us the belt manner how 
to attain the ends of our declaration, in calling a free parlia- 
ment, for the preſervation of the proteſtant religion, and reſtoring 
the rights and liberties of the kingdom, and ſettling the ſame, that 
they may not be in danger of being again ſubverted, have adviſed 
and deſired us to cauſe our letters to be written and directed for the 
counties, to the coroners of the reſpective counties, or any of them, 
and in default of the coroners, to the clerks of the peace of the re- 
ſpective counties; and for the univerſities, to the reſpective vice- 
chancellors; and for the cities, boroughs, and cinque ports, to the chief 
magiſtrate of each reſpective city, borough, and cinque port, con- 
taining directions for the chooſing in all ſuch counties, cities, univer- 
fities, boroughs, and cinque ports, within ten days after the receipt 
of the ſaid reſpective letters, ſuch a number of perſons to repreſent 
them as from every ſuch place is, or are, of right to be ſent to parlia- 
ment, of which elections, and the times and places thereof, the re- 
ſpective officers ſhall give notice. The notice for the intended elec- 
tion in the counties, to be publiſhed in the market towns within the 
reſpective counties, by the ſpace of five days, at the leaſt, before the 
faid election; and ſor the univerſities, cities, boroughs, and cinque 


the leaſt, before the ſaid election, thoſe letters, and the execution 
thereof, to be returned by ſuch officer and officers who ſhall execute 
the ſame, to the clerk of the crown, in the court of chancery, ſo as 
the perſons ſo to be choſen may meet and fit at Weſtminſter the two- 
and-twentieth day of January next. 

We heartily defiring the performance of what we have in our ſaid 
declaration expreſſed, in purſuance of the ſaid advice and deſire, have 
cauſed this our letter to be written to you, to the intent that you 


indirect practice or proceeding, do and execute what of your part 
ought to be done, according to the ſaid advice, for the due execution 
thereof, the elections to be made by ſuch perſons only as, according to the 
antiext laws and cuſtoms, of right ought to chocſe members for parliament ; 
and that you cauſe a return to be made, by certificate, under your 
ſeal, of the names of the perſons elected, annexed to this our letter, 
to the ſaid clerk of the crown, before the ſaid two-and-twentieth 
day of January. Given at Saint James's the nine-and-twentieth day 
of December, in the year of our lord one thouſand ſix hundred and 


and eigh:y-eight, 
PRINCE OF ORANGE. 


To the chief magiſtrate, or ſuch others of the city of Cheſter, 
in the county of Cheſhire, who have right to make returns of 
members to ſerve in parliament, according to the antient uſage. 
of the ſaid city, before the ſeizure or ſurrender of charters made 
in the time of king Charles II. | 


11th of January 1688. The execution of this letter appears in the 
certificate hereunto annexed. | 

WILL. STREETE, Mayor. 

I William Streete eſq. (mayor of the city of Cheſter) doe hereby 

humbly certifie, that according to the direction and appointment in 


the letter hereunto annexed, having aſſembled the cittizens of 2 
. : al 


the 


yor. 
eby 
* in 
the 
{aid 
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ſaid city, according to the ancient cuſtome, for the elections of members of 
parliament for the ſaid city, the faid cittizens then aſſembled have duly 
choſen Roger Whitley eſq. and George Mainwaring alderman, their 
repreſentatives, to meet and act for them att the next convenſion, to be 
holden, the two-and-twentieth day of this inſtant January, att Welt- 
-minſter. — In witneſs whereof, I have hereunto ſet my hand ſeale, 
the eleventh day of January A. D. 1688. 5 

(a) WILL. STREETE, mayor, (L. S.) 


' ELECTORS. Rob. Hewitt. (a) Robert Murray, Sheriffe. 
John Mainwaring. Antho. Heathom. John Goulborne, Sheriffe · 


Ed. Wynn. "<> Sew Parry. | 
G. Boot. Timothy Deane. 
Henry Llewis. Rob. Anderſon. 

Peter Edwards. William Hinde. 
John Wright Rob. Sparke. 
Richard Mynſhall. John Caldecot. 
Ben. Chrichley. Thomas Bolland. 


(a) Theſe officers were reſtored by king James II. as ſtated in the relator's 
pleaCings. | 
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The defendant hopes, that the judgment of the court of King's-bench below will 


be affirmed, for the following among other 
Becauſe the old corporation of the city of Cheſter, that had ſub- 


ſited under the charters of Henry VII. and Elizabeth, was diffolved 


by the judgment upon the guo warrants ſtated in the replication. The 
citizens and inhabitants of Cheſter were incorporated by the accepted 
charter of Charles II. ſtated in the plea. That corporation, and the 
charter which created it, ſtill fable ; and the defendant in error was 
duly elected and admitted to the office of alderman under that ſub- 
ſiſting charter. On the part of the plaintiff in error, various ob- 
jections have been made. | 


That king Charles II. had no poxwer to grant fuch charter, becauſe the pic objeciion, 


charters of Henry VII. and Elizabeth, and the corporation created and 
confirmed thereby, notwithſtanding the ſaid judgment, ftill ſubſiſted. 

I. Becauſe a corporation cannot be forfeited or difſolved, either by its 
own ad, or oy any judgment of a court of law. 


Anſwer. Every franchiſe is by law liable to forfeiture for abuſe. - 


No exception to this general rule is found in favour of the franchiſe 
of being a corporation; and it appears from the caſe of the corpora- 
tion of the city of London, the authorities there cited, and a variety 
of other caſes, that corporations are ſubje& to the fame rule. 

II. Becauſe the information, being in diſaſfirmance of the corporation, 
ſhould not hade been brought againſt the mayor and citizens in their cor- 
porate capacity, but againſt the individuals by name who were ſuppoſed 
gtilty of the uſurpation. . c | 
Anſwer. Though the information might have been brought againſt 
the individuals by name, it might alſo be brought againſt them in 
the corporate name which they had themſelves aſſumed. They 
acted as a corporation de facto, they might have been ſo de jure. 
Whether they were or not, and whether they had forfeited the tran- 
chiſe of being ſo, could not be known till judgment. There are 
many inſtances of fimilar information; and in 1.ine of them judg- 


Eee | ment 
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ment has been given againſt the corporation, which, in conſequence 
of ſuch judgment, became extinẽt. At all events, in the preſent 


caſe, the defendants neither having pleaded in abatement,.or reverſed 


the judgment by a writ of error, that judgment remains in force. 
III. Becauſe a corporation cannot be forfeited before appearance. | 
Arfwer. Informations in the nature of que warranto are founded 

upon the ſtatute of 2 warrarto, 6 Edward I. and on the proceed- 


ings relative to franchiſes before the juſtices in eyre: from which, 


and from the comment upon the ſaid ſtatute in the 2d Ii. 282. it 
clearly appears, that if a party in poſſeſſion of a franchiſe, on being 
ſummoned to appear before the juſtices in eyre, did not appear, the 
franchiſe was ſeized into the king's hands, which, in the ſame eyre, 
the party might replevy ; but if he did not appear to replevy it during 
the continuance of the juſtices in the county, the franchiſe was for- 
feited and loſt for ever. A franchiſe being therefore liable to for. 
feiture without appearance in a proceeding before the juſtices in 
eyre, from reaſon by analogy, it ſhould be equally liable in a 
proceeding before the court of King's-bench ; the contumacy in not 
appearing, and the preſumption ariſing from it that the party had no 
defence, being applicable alike in both cafes. And it appears ac- 
cordingly in 2d ft. 282, and in 15 Edward IV. 7, that in a pro- 
ceeding upon a que warrants in the court of king's-bench, if the 
party claiming a franchiſe do not come in within a term after the 
ifluing of the wenire facias, the franchiſe is forteited and loſt for ever. 
In the preſent caſe, therefore, the defendants in the 9 Ivarranto 
ſlated in the replication having omitted to appear not only for a term 


but for a year, the franchiſes under the above authorities became 


forfcited and loſt for ever, though without appearance, and without 
the form of final judgment regularly entercd up. 

IV. Becauſe the judgment of ſeizure quouſque is only proceſs to compel 
appearance, and no final judgment was entered. 

Arfever. It appears from the above authorities, that before the juſ- 


tices in eyre it was not neceſlary that final judgment ſhould be entered 


ap, and that the forfeiture was complete without it: nor indeed 
could ſuch judgment have been entered up, the party having a right 
to appear till the laſt moment of the continuance of the juſtices in 
ehre; and the power of the jullices determining with their con- 
tinuance in eyre, the right of entering up a judgment determined at 
the ſame time. If final judgment was unneceſſary in the eyre, it is 
equally unneceſſary in the court of King's-bench. 

lt therefore was not neceſſary that any judgment ſhould be entered 
up. The franchiſe of being a corporation was extinguiſhed, at the 
time of granting the charter of Charles II. by non-appearance ; and 
if a judgment were neceſſary, the judgment ſtated was ſufficient. 
The judgment of ſeizure extinguiſhes the franchiſes, and veſts them 
in the king ; and the additional words have no material effe& in the 
preſent calc. The franchiſes being forfeited, the court had no right 
to make any further order ; and if they had, -and the franchiſes of 
the corporation were ſuſpended only, and not extinguiſhed, the court 
never in fact exerciſed ſuch right, or made ſuch order: and if the 
franchiſes that were veſted in the king by the judgment of ſeizure, 
were ſubje& to be diveſted upon a future order of the court, yet, not 
having been ſo diveſted, they remained and were veſted in him at 
the time of granting the ſaid charter. And if, by reaſon of the 
words ſuper-added to the judgment of ſeizure, he had only a defeaſible 
intereſt in the franchiſes that were the ſubje& of it, his grant of that 


defeaſible intereſt would nevertheleſs be good, as appears from 5 
| - | caſe 
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caſe of Alion Woads, 1 Cries Rep. 49, b. as well as from other caſes. 


V. Becauſe a judgment of ſeizure does not diſſolwe the corporation. 

Anſeer. Where the king can hold the franchife that is forfeited, 
the judgment of ſeizure veſts it immediately in the king. In caſes 
where he cannot, it takes the franchiſe from thoſe who have it; as 
Holt, chief juſtice, expreſsly ſays, 1 Shower, 280. In eithefcaſe it 
operates as an extinguiſhment of the corporation; and theſe propoſi- 
tions ſeem ſufficiently warranted in the caſe above referred to, 15 
Edward IV. and in the King and Staveton, Yelverton 192, 2 Bro. Ab. 
tit. ue wwarranto, pl. 11, and title extingui/oment, pl. 42, which 
are confirmed by caſes where, in conſequence of a judgment of 
ſeizure, corporations have ceaſed to have exiſtence. The caſe of the 
corporation of London was decided upon the fame principles ; and, 
notwithſtanding the univerſal unpopularity of the proceedings of the 


late king James reſpecting that corporation, and the inclination to 


defeat them, it appears evident from the 2 William and Mary, c. 8. 
enacted expreſsly to reverſe that judgment, which was not reverſed 
by a writ of error, and from the arguments of the judges. in the 
caſe of the king againſt the mayor of the city of London, 1 Shove», 
274, that the generai opinion at that time was, that the judgment of 
ſeizure had diſſolved the corporation. 15 , ſe 

VI. That it ſhould have been a judgment of onſter, and not a judge 
ment of ſeizure. | : 

Anſwer. Where a party has exerciſed a franchiſe by wrong, and 
without any legal authority or grant, there the proper judgment is a 
judgment of ouſter; but where he had once a right to it, and has 
lince forfeited it by non uſer or abuſe, there the judgment ſhould be a 
judgment of ſeizure. In the firſt caſe, the king cannot have that 
which never legally exiſted. In the ſecond caſe, he reſumes and is 
reſtored to that which he is ſuppoſed to have originally given: and 
if it does not appear whether the exerciſe of the franchiſe commenced 
by right or by wrong, there may in ſuch caſe be a judgment of ſei- 
zure. Telverton, 192. 15 Edward IV. And even if a judgment of 
ouſter were the more proper judgment, theregis no colour to con- 
tend that the judgment of ſeizure unreverſed is abſolutely void. 

VII. That the judgment of ſeizure was not followed by a writ of ſeizure. 

Anſwer. It does not appear that a writ of ſeizure gid nor iſſue; 
and as the king had a right to ſeize, and the grantees under the char- 
ter of Charles II. have been long in poſſeſſion of the franchiſes 
granted by that charter, it is to be preſumed, if a writ of ſeizure 
were neceſſary to effectuate that grant, that ſuch writ duly iſſued. 
But it ſeems wholly unneceſſary that any writ of ſeizure ſhould in 
fact have iſſued. The king's grant of the franchiſes that were for- 
feited, is equivalent to a writ of ſeizure ; and though the writ of 
ſeizure is applicable to caſes where the ſubject of forfeiture is cor- 
poreal, and capable of being actually taken, it is inapplicable where 
the ſubject is incorporeal, like the franchiſe of being a body corpo- 
rate. 1 Sheaver, 275. 

Upon theſe ſeveral grounds the old corporation being extinct, king 
Charles IT. had an undoubted right to. create a new one in the city 
of Cheſter, where there was at that time no body corporate exiſting ; 


and he legally exerciſed that right by the charter ſtated in the plea, 


granted not to the old corporation, but to an entire new body, in 
which ſeveral of the members of the old corporation were particu- 
larly excepted. 


497 6 11 


That if. king Charles II. had a r. gbi to grant ſuch charter, it was Second objedtion. 


vid, . as containing a power of” removing, by the mere ſignification of an 
| | | CES order 
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order of privy council, all the corporate officers, and thereby diſſolviug the 
corporation at the vill of the crown, which is repugnant to the nature of 
the grant it/elf, and abſolutely void; and that the king intending to re- 
ferve a power which he could not do, he was deceived in his grant, and 
the whole is void alſo upon that ground. | 

Anſwer. That the grant contains no ſuch power of removing all 
the corporate officers at once, ſo as to diſſolve the corporation, as ap- 
pears from the proviſion expreſsly made for ſupplying the vacancies 
occalioned by removal under the directions of the charter, which 
could not be done if all the members were to be removed; it ſeems 
therefore to be the import of the grant, to reſerve a power of re- 
moving ſo many of the corporate officers only, as would leave a ſuf— 
' | ficient number to fill up vacancies, and as was conſiſtent with the 
exiſtence of the corporation, which it was evidently not the inten- 

tion of the charter to reſerve a power of deſtroying. Under this 

conſtruction of the charter, it contains nothing repugnant or illegal; 

and it is a ſettled rule in conſtruing the king's grant, that if there 

can be two conſtructions of the grant, of which one will make it 

good, and the other will make it bad, the firſt ſhall be adopted, 1 

Co. 45. a. 10 Co. 67. b. but if the king did reſerve a power of re- 

moving all the corporate officers, the reſervation is repugnant to the 

antecedent clauſe, whereby he grants to the mayor and citizens for 

ever; and of two repugnant clauſes, the latter is to be rejected, 

Hard. 94. but it does not avoid the whole grant; and though the 

king were in this reſpect deceived in his grant, it does not ariſe from 

the falſe ſuggeſtion of the grantee, nor from any deceit or miſtake in 

fact, nor in the condition on which the grant was made, but was a 

| miſtake in law of the king himſelf; and in a grant like this, pur- 

porting to originate ex certa ſcientia and mero mtu, ſuch miltake in 

one part of the charter does not affect the validity of the reſt, ac- 

cording to the diſtinction adopted in a variety of caſes ; and at all 

events, the grant is valid till it is repealed by a petition, or a ſire 

acias. = 

| | That all the corporate officers avere removed under the power reſerved 
Third otjention. Fy the charter of Charles II. <vherevy the power of eleiiing aldermen de- 

termined. | | | 

Anſwer. That the power exerciſed by king James, of removing all 
the corporate officers at once, was not reſefved by the charter; and 
it it were, the reſervation of ſuch power was illegal, and conſe- 

_ quently the removal was illegal and void. ge | | 
RY That the charter of pardon and reſiitution did exvay the judgment 
Fours 99,400. quouſque, determined the charter of Charles II. and re/torcd the antient 
conſtitution of the city of Cheſter. » : 

Anſwer. The charter of reſtitution is granted to, and accepted by, 
not the corporation created by Charles II. but the members of the 
old body; and king Charles II. having granted to the new cor- 
poration the franchiſes held formerly by the old one, had thereby 
precluded himſelf, and conſequently his ſucceſſors, from regranting 
the ſame franchiles to another ſet of men, nor could he defeat the 
rights legally veſted in the new body. The caſe is not varied by 
obſerving, that the chaiter. of reſtitution is granted to the old corpo- 
ration ; for the ſame argument equally applies. Though the king 
may pardon, he cannot by that pardon, though in favour of ie 
original owner, affect the right of others, or reſtore what, he had 
parted with by an intervening grant. 

EDWARD BEARCROFT. 
FOSTER BOWER. 
HUGH LEYCESTER. 
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Mr. SERJEANT ADAIR. 
May it pleaſe your lordſhips : ” SY 


Have the honour of attending at your bar, as counſel in this cauſe for his ma- 

jeſty; who complains of an error in a judgment given by the court of King's- 
bench, upon a record, the material parts of which it will be n-ceſlary to ſtate to 
your lordſhips. | Pleadings ſtated.] £2 

In conſidering the grounds upon which this judgment is impeached, and upon 
which we complain that it is erroneous, the houſe, I am ſure, will indulge me if, 
from the deference due to the judgment of a court fo reſpectable at all times, and ſo 
reſpectably filled as at preſent, and from the importance of the ſubject matter, I ſhould 
find myſelf under the neceſſity of arguing the caſe more at length than I could 
otherwiſe have wiſhed to do. Had that judgment been ſupported by æà current of 


authorities; had the learned judges who pronounced it thought proper to convince 


us, that thoſe which we cited in ſupport of a contrary deciſion, were either miſ- 
ſtated, not founded in law, or inapplicable to the caſe in queſtion ; I ſhould have 
felt myſelf very unequal to the taſk of impeaching ſuch a judgment ; but your 
lordſhips will find, that the great number of authorities (which my duty will oblige 
me to trouble you with to-day) cited in order to convince the court that the judg- 
ment ought to have been for the crown, have been wholly paſſed over in filence ; 


and we are, to this moment, at a loſs to conjecture how it has happened, that the 


points which we conceive to be deducible from thoſe authorities have been over- ruled. 
The court, in giving their judgment, have, in oppoſition to all thoſe authorities, 
and without explaining or diſtinguiſhing any one of them, reſted their opinion merely 
upon two caſes mentioned in that judgment ; and of which, therefore, it will, in 
the courſe of my argument, be incumbent upon me to'take a good deal of notice. 
In order to draw your lordſhips' attention to the application of the points which, 


I ſhall contend, are eftabliſhed by the whole current of authorities in our books, it 


will be neceflary for me to ſtate, correctly, the effect af the judgment in the court 
of King's-bench, and what is declared by it in point of law; and your lordſhips 
will find, that, when compared with the' record upon which it was given, and ap- 
plied to principles of law, which T conceive to be indubitably ſettied, it goes a 
length which no authority has ever yet been adduced to ſupport. 

I conceive that there are two propoſitions which will not be controverted; one 
is, that in an information in quo warranto, the defendant mult make good, in point 
of fact and of law, the title he has thought fit to ſtate upon his plea ; and that, if 
upon the view of the whole recora, there appears a poſſibility, or even a certainty, 
that he has ſome other title, he cannot avail himſelf of any but that upon which he 
has reſted his plea. That propoſition is laid down diſtinctly in the caſe of 
the King v. Leigh, which is reported 4 Burr. 2146; which I believe has been 
denied in no part of the diſcuſſion which this caſe has hitherto undergone, and 


therefore I ſhall trouble your lordſhips with a reference but to that fingle authority 


to ſupport it. It follows, of courſe, that unleſs Mr. Amery can ſupport his title 
under the authority of the charter of king Charles II. judgment in this caſe ought 
certainly to have been given for the king. 8 

There is another point equally undeniable, which is ſtated in the ſame authority 
I have already mentioned ; namely, that by the rule of procceding of the courts in 
inforinations, in the nature of quo warranto, if any one material iſſue upon the re- 


cord is found for the crown, let all the other iſſues be fourfd for the defendant, and 


let thoſe other iſſues be ever ſo material, judgment of ouſter muſt, upon that in- 
formation, and upon that record, be given againſt the defendant. = 
| ws, 5 When 
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When, therefore, your lordſhips, keeping theſe two principles in your view, com- 
pare the judgment of the court of King's-bench, with the record which is now betore 
you, vou will find that the judgment of the court of King's-bench goes the length 
of afirming, that the effect of a judgment grou/gre, of a judgment expreſſed to be 
of ſeizure, only tiil the court ſhall otherwiſe order, without any writ of ſeizure 
ſtated to have iſſued, to earry cven that judgment into effect, is operative totally to 
deſtroy and annihilate the capacity of a corporation, having a legal exiſtence at the 
moment that judgment was given. That without being followed up by proceſs ; 
without being atirmed by Hua judgment; without being at all, in form or in ſub- 
ſtance, in the nature of a judgment of ouſter; a mere judgment guouſgue, for 
default of appearance, has the effect of totally deſtroying and annihilating the ex- 
iitence of a corporate body; for unleſs ir goes all that length, my learned friends 
will find themſelves obliged to combat another principle, equally indiſputable with 
the two that I have already ſtated to the houſe 3 which is, that two corporations, 
for the general government and direction of a particular place, cannot exiſt at one 
time in that place. hat alſo is a propoſition which, at the outſet at leaſt, I ſhall 
take no pains to eſtabliſh in your lordihips? judgment, becauſe I am perſuaded your 
lordſhips are perfectly acquainted with the grounds upon which it has been eſta- 
bliſhed, and. becauſe in no part of the diſcuſſion of this buſineſs has that propoſi- 
tion, any more than the others I have ſtated, been denied ; but it appears clear that, 
if the corporation, which is ſtated to have exiſted at the moment of the judgment 
guouſque, was not totally annihilated ; if its corporate capacity was not completely 
done away, as if it never had exiſted at all; if there was any corporation in 
Cheſter, capable of being revived and reſtored ; then it is impoſſible that the pre- 

rogative of the crown ſhould extend to grant a new charter of incorporation to any 
other perions ; and then they would be driven to contend, that there might be two 
corpotations to the ſame purpole, exiſting in the place. 

Lord Chancellor. Have you pleaded the corporation to be an exiſting corporation 
between the time of the judgment guzz/que and the time of the charter of reſtitu- 
tion? or have you concluded chat that exiſtence rendered the charter of king Charles 
void, as repugnant and incompatible? And I will put you in mind of a difficulty, 
which I have not conſidered ; I have read the pleadings, but have not had time to 
conſider the law of them; you have pleaded a charter of incorporation, in the time 
of Henry VII. under the /e of the county palatine of Cheſter ; I wiſh you to conſider 
how far that plea is good, without averring the authority of that ſeal ; becauſe by 
common law the great ſeal is the only one that can create a corporation. You have 
pleaded, however, an inſpeximus in the time of Elizabeth, as a confirmation of that 
corporation, and an ulterior grant in ſome other reſpects. 

That brings the queſtion to another head; how far the charter of Henry VII. 
under che ſcal of the county palatine of Cheſter, created a body capable of ſuch con- 
firmatica ? Aiter having pleaded that, you don't conclude that the corporation, 
however created and exiiting under the charters of Henry VII. and queen Elizabeth, 
continucd down to the time of the charter pleaded by the defendant, and rendered 
it incompatible ; but inſtead of that, you have thought proper to introduce a judg- 
ment, jrima ficcie, deſtructive of your own charter, for the purpoſe of removing 
that judgment yourſclves ; and after having ſo introduced it, you have ſtated the 
charter of reſtitution in the year 1688, by king James II. and your concluſion upon 
that plea is, © that from the year 1688, the letters patent of Charles II. ceaſed and 
determined ;” not averring, in any manner, that the old corporation was in exiſtence 
between the time of the judgment guouſgue and the time of that reſtitution. 

Theſe are articles in ple.ding which you certainly will not imagine, when I tell 
you I have not confidered them, that I have formed any opinion upon. But I 
think it is right to mention the ſurmiſes that have ariſen, that you may clear- them 
up as you go on. / | 

You make out your title in bar to the defendant's plea, ſuppoſing that plea to 
contain a title, for J believe it will be agreed, that the prerogative of the crown is, 

| to 
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to call upon thoſe who exerciſe a franchiſe to ſhew with what warrant they exerciſe 
it; and that they mult fland or fall upon the title they ſet forth in the plea. 

Mr. Serjeant Adair. I feel myſelf much indebted to your lordſhip for the hints 
which you have been pleaſed to throw out; and with reſpect to one point, I think 
an immediate and a ready anſwer ſeems to preſent itſelf ; which is, that -upon the 
pleadings as they now ſtand, the queſtion of the validigg of the letters patent of 

Henry VII. under the ſeal of the county palatine of Chelter, cannot ariſe, becauſe 
the ſame replication expreſsly {tates that thoſe letters patent were confirmed by queen 
Elizabeth, ander the great ſeal of England, and that ſubſequent charter alſo (in tome 
reſpects operating as a new grant) being ſtated to be accepted, and in force at the 

time of the judgment guouſqgue, it excludes all argument on the want of validity 
of the charter of Henry VII. as being under the ſeal of the county palatine of 
Cheſter. : Ef | | N 

But the other point will be a proper ſubject of conſideration, when I come to 
trouble your lord ſhips with that part of my argument which applies to the effect of 
the reſtoring charter of king James. 

At preſent, the ground I have ſtated to your lordſhips is, that if two corpora- 
tions for general purpoſes cannot exiſt in the ſame place, the charter of Charles II. 
can be ſupported, upon no other ſuppoſition, than that the corporate exiſtence of 
the former corporation of Cheſter, was wholly annihilated (as we are told by the 
judgment of the King's-bench) by the direct operation of a judgment quouſque orl; ; * 
not followed up by any proceſs or finalgjudgment. | | 

Further, if it is conceded to me (what I don't expect to hear denied in the courſe 
of the argument) that the finding of any one material iſſue upon the record for the 
crown, is ſufficient to entitle the king to judgment ; then the judgment of the King's- 
bench muſt have gone the length of declaring, that the iflue taken upon a final judg- 
ment, ſtated by the defendant in his rejoinder, is wholly an inmaterial iſſue; that a 
final judgment is in all caſes unneceſſary ; and that a judgment guouſgue will, in all caſes, 
have the ſame effect and operation as is aſcribed to a jinal judgment by the defen- 

E dant himſelf in his rejoinder ! | | BED 

Such are the lengths to which the effect of the judgment of the court of King's- 
bench muſt go; and I ſhall now venture to ſtate to your lordſhips a very bold aſſer- 
tion, which I ſhould not have preſumed to make, if this caſe had not been already 
very much diſcuſſed; if I had not myſelf taken. a good deal of pains (as much as 
my time and underſtanding would permit me) to fift the matter to the bottom: my 
aſlertion is this, that the propoſitions I have ſtated, the full length of which muſt be 
gone to warrant the judgment in queſtion, are not only unſupported by any one 
judicial deciſion or determination whatever, but not ſupported to the extent in 
which I have ſtated them, even by any one dictum of any one judge, to be met 
with in any one book of the law ! - 

The truth of this aſſertion, I flatter myſelf, I ſhall make appear to your lordſhips; 
and, in doing ſo, it muſt be manifeſt, that I ſhall not pals over thoſe authorities 
which have been ſappoſed to ſupport the judgment. It will be incumbent therefore 
upon me, to ſtate to your lordſhips the grounds upon which I impeach this judg- 
ment, and the propoſitions of law which it will be neceſlary for me to eſtabliſn on 
the other fide; | 

If, therefore, from what appears upon this record, upon the facts admitted, or found 
oy the jury, I can maintain, that in truth the charter king of Charles II. was not the 
ſubſiſting charter of the corporation of Cheſter, at the time that Mr. Amery was 
elected; in that caſe Mr. Amery will fail in having made good the title ſer forth by 
his plea ; or, if I can prove, that there is any difference in legal effect, between a 

Judgment guouſgue, and a final judgment, then I ſhall have made our the propoſition 
that one material iſſue is found for the crown, and that judgment muſt be given 
againſt the defendant. | | | 

It ſeems to me that (taking it for granted at preſent that theſe principles of law 
will not be combated, as they have not yet been denied) it will be juſt, regular, and 
intelligible, to blend theſe two queſtions together, and take them up in one point of 
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view : for I ſhall contend that there is nothing in the effect of the judgment in this 
caſe (which was a judgment guzrfgre only, not followed up by any proceſs or further 
judgment) that could give legal effect and operation to the charter of Charles II. 
10 as to make it the ſubliſting conſtitution of the city of Cheſter, at the time that 
Mr. Amery was elected, or at any other time whatever. | ; 

But I ſhall venture WP much further; tor I ſhall endeavour to ſhew, and to prove 
by authorities to your Jordſhips, that the effect which by the judgment upon this 
record is aſeribed to a judgment gzu2zgze (fuch as I have deſcribed it o your lord- 
ſhips) could not be produced even by a final judgment of ſeizure into the king's 


hands, nor even by a judgment of ozfter, given againſt the corporation! and 


moreover, I ſhall uudertake to ſupport this general propoſition ; that a corpora- 
tion once having a legal exiſtence, «nd corporate capacity, cannot by law be dif. 
ſolved, either by the prerogative of the crown, by its own act of ſurrender, or by 
any judgment whatever of the courts of law ! 

This, 1 am aware, at the firſt ſtatement, will appear a ſtrong propoſition to your 
lordſhips. It is not necetiary for nc to go the full length of ſupporting it, in order 
to entitle the plaintiff in error to your lordſhips' judgment; but it is a propoſition ſo 
deciſive, if it is true ſand I ſhall produce authorities to ſatisfy your lordſhips that it 
is true) that I ſhould not do juſtice to the cauſe I have undertaken, if I did not, in 
direct terms, endeavour to eſtabliſn it; {till ſatisfied, that your lordſhips will per- 
ceive that infinitely leis than this will be ſufficient to reverſe the judgment in queſ- 


* 


tion. | | N 
I will, in order as early as poſſible to remove the impreſſions which may have 


been made on your lordſhips* minds, by the ſeeming ſtrength of the propoſition laſt 
ſtated, begin fr/? to ſupport it by authorities. And the former part of it, that a 
corporation cannot be diſſolved by the mere prerogative of the crown, I preſume I 
fha!l! not have much difficulty in maintaining. | 

At this time of day the prerogatives of the crown are tco well defined; I am 
ſure too perfectly underſtood by your lordſhips, to render it neceſſary for me to 
take up much of your time in proving, that by the mere prerogative of the crown, 
a corporation cannot be deltroyed. I ſhall cite only one or two authorities 


| upon that point: — the firſt of which, in point of time, is in Palm. 501, in the 


report of the caſe of Fulecber v. Hayward; a caſe which 1 ſhall have occaſion to 
trouble your lordſhips with hereafter more at length, but which, at preſent, I cite 
merely becauſe it is ſtated in the judgment on that caſe, that though the king may 
make a grant of a corporation, he cannot diflolve it; and your lordſhips ſee the 
effe& of the prerogative, as to the difſolving a corporation, is placed in the ſtrongeſt 
point of view, becauſe it is expreſsly ſtated, as contraſted with the power of making 
a corporation. It might at firit ſight appear that thoſe who could create, could an- 
pihilate ; thoſe who could give cxiſtence, could take that exiſtence away; but the 
opinion of the court is expreſs upon that point, that though the king can create and 
grant a corporation, yet he cannot difſolve it. | | 
This doctrine is carried much further in a very modern caſe, by the court of 
King's-bench, in the caſe of the King v. the Vice Chancellor of Cambridge, which 
your lordſhipe know was upon a diſpute with reſpect to the election of high-ſteward 
of the univerſity, between lord Hardwicke and the earl of Sandwich. It is ex- 
preſsly ſtated, by the court, in that caſe, not merely that the crown cannot, by its 
prerogative, diſſolve a corporation, and deſtroy its exiſtence ; but {till more forcibly, 
that it cannot even deprive that corporation of any rights it may derive from charter 
or preſcriptive ulage. (See p. 258.)* 7 
It may appear, at firit bluſh, more difficult to maintain, that a corporation car not 
deſtroy its own exiſtence, even by a ſurrender accepted by the crown; that the act 
of the party who created the corporation, and the act of he corporation itſelf, 
ſhall not be ſuflicient to take away, and wholly annihilate, the exiſtence of that 
corporation. Strong as that propoſition is, your lordſhips will find it ſuppor:ed 0 
the 


Were the authorities quoted are the ſame as thoſe in the argument in the court of King“ 
bench, they are, for the fake oi brevity, only mentioned here, and referred to by the pages. 
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the ſtrongeſt and fulleſt authorities. It is not a novel doctrine; your lordſhips will 
find it holden fo far back as the reign of queen Elizabeth, in the caſe of the dean 


and chapter of Noraurch, reported in lord Cat's 3d Rep. 76, and in 2d Aud. 120; 


the ſame point is alſo declared in 2d Aud. 165. It was there held, that the old cor- 
poration of the dean and chapter of Norwich did ſtill remain and continue at the 
time of that litigation, notwithſtanding the ſurrender of their church, and of all 
their pollethons. (See p. 255.) Et 

This cafe of the dean and chapter of Norwich is cited and referred to, and the 
principle of it is alſo recognized, in Dawes's Reports, folio 1 b. 

I am aware that the ſtatement of the caſe of the dean and chapter of Norwich, as 
reported by lord Coke, and by Anderſon, is liable to this obſervation ; that the terms 
of the ſurrender, as there ſtated, are a ſurrender of their church, and all their po/- 

fefſions ; and that, therefore, it might not import to extend to the franchiſes, but 
that the corporation itſelf might exiſt to other purpoſes, though they had ſur- . 
rendered, into the hands of the king, their church, and all their poſſeſſions. But 
your lordſhips will find that diſtinction completely done away for the queſtion re- 
 Ipecting the exiſtence of the old corporation of the dean and chapter of Norwich, 
came again before the court of King's-bench, at a conſiderable diſtance of time, in 
the third year of Charles II. in the caſe of Hayarard v. Fulcher, and there it ap- 
pears that the ſurrender goes ſo much further, as in truth totally to cut up any 
ground of diſtinction that might be taken upon the terms of it; for it extended not 
only to the cathedral church, and all their poſſeſſions, but to ail their rights, liber- 
ties, privileges, and hereditaments, which they had by virtue of their corporation. 

The king accepted that ſurrender ; and upon the ſuppoſition that it was good, 
and that there then exiſted no dean and chapter of Norwich, he grants a new char- 
ter of incorporation, by the old name of dean and chapter of Norwich, with the 
addition of theſe words, © ex fundatione regis Edwwardi jexti.” XR 

Now although the ſurrender was ftated to be enrolled in Chancery; although it 
was a ſurrender of all the rights, liberties, and privileges, which the dean and 
chapter had as a corporation; although that ſurrender, ſo enrolled, was accepted by 
the king; although the king conceived it to be a good ſurrender, to deſtroy the 
exiſtence of that corporation; and, ſo conceiving, conſidered himſelf as the 
founder of a new corporation, and granted a new Charter, with the additional 
words, deſcribing him to be the founder ; the judges of the King's-bench unani- 

mouſly held, that the old corporation was not extinct, and therefore that he ew 
charter wwas altogether wid. © © T : 
This is an authority, in the very reign of Charles IT. by the unanimous judg- 
ment of the King's-bench,, upon a ſpecial verdict, and folemn argument; and 
therefore the dean and chapter of Norwich remained, and remain to this day, 


the old dean and chapter of Norwich who exiſted before that ſurrender. (Sce 


p. 256.) | | 

I ſhall trace this propoſition down, in point of time, to the preſent. In the caſe 
of the King v. Grey, reported in 8 Med. 358, the ſame queſtion came before the 
court, ſomewhat in a different point of view; for in this caſe the chief queſtion is 
ſtated to have been, whether, by a ſurrender of their charter, by the corporation 
of Colcheſter, made the 36 Charles II. that corporation was wholly diſſolved ; for 
if it was, thenthe charter of king William, by which the lands and- privileges were 
regranted, is void, becauſe it was to a corporation not in being; ores | 

Three of the judges held that it was not, and compared it to the ſurrender of a 
deed, that the late was not thereby ſurrendered, therefore the corporation was fill 
ſubſiſting and had a capacity to take. | ; 

The court further ſtate, that in the caſe of the city of London, ſeveral learned 
men were of opinion, that a ſurrender did not deſtroy the being of a corporation; 
this appeared in the ſurrender of abbies, in the reign of Henry VIII. for it was 


not thought proper, at that time, to reſt barely upon thoſe ſurrenders, but to have 
. them confirmed by act of parli- ment. N 


F ff : : It 


414 Mr. SERIE ANT AD AIR's Houſe of 


It clearly, therefore, was the ſenſe of the legiſlature, of the crown lawyers at 
that (ime, of all his majeſty's adviſers, juſt as it was the ſenſe of the judges of the 
court” at the time of the deciſion I have mentioned; that the ſurrender and ac- 
ceptance alone of the being.of a corporation, into the hands of the crown, was not 
valid without a confirmation by act of parliament. (See p. 250-7.) 

Upon this propoſition, therefore, I have ſtated, I truſt, to your lordſhips, fome 
very ſtrong authorities; but before I conclude what I have to obſerve to your lord- 
ſhips upon that head, it is neceſſary to take notice of a ſeeming authority againſt 
it; and I am warranted by the reſult of the reſearches of men of more ability, and 


more induſtry, than myſelf, to ſay, that at a period ſubſequent to the giving of the 


judgment in this caſe againſt the corporation of Cheiter, that was the only autho- 
rity to be found that looked the other way, and imported, that by the ſurrender of 
a corporation, its corporate capacity would be deſtroyed. That is a caſe reported 
in Dyer, 282, and certainly upon the report of that caſe, as ſtated in the printed 
edition of Dyer, the opinion ot the court ſeems to be, that by a ſurrender of a 
corporation, and an acceptance, its corporate capacity was gone. [I ſhall, there- 
Fore, think it neceſlary to ſhew your lordſhips why that is not, as it firſt appears to 
be, an authority to be weighed againſt the others, notwithitanding the reſpectable 
name under which the report is handed down to your lordſhips ; but that is a miſ- 


taken authority, and does nut go to the point to which at firlt it ſeems to be ad- 
_ dreſſed. 


This caſe in Dyer was thought neceſſary to receive an anſwer by thoſe who ar- 


gued, on the part of the city of London, in the great queſtion of the quo warranto ; 
and Treby, the then recorder of the city, thinks it neceſſary to go into the queſ- 
tion, whether a corporation, once exiſting, can be deſtroyed by any means ? and, 
among the reſt, to conſider the means of ſurrender. He cites the caſe of the dean 
and chapter of Norwich, and that of Hayavard v. Fulcher ; which I have troubled 
your lordſhips with. He then proceeds to take notice of this ſuppoſed authority in 


Dyer; and I ſhall read his words, which I am ſure are better than any I can ſub- 


ſtitute in their place, and will have, as they ought to have, infinitely more weight 
with your lordſhips : * And whereas it hath been ſometimes ſaid, as it is there, 
they were diflolved by the ſurrenders, and the like; there is a very good anſwer 
given to all that d/cour/e in Palmer, 495 ; for the caſe in Dyer underwent the con- 
ſideration of the judges in Hayward v. Fulcher, which is reported at length in 
Palmer, and was by them held act zo be lago; where it is ſaid, when they ſpeak of a 
diſlolution by ſurrender, 'tis a relation of fact only, and not of law: that is, they 
were diſſolved in fact, ſo as that they did deſert their houſe, and did demean them- 
ſelves as if they were diſcorporated, but they were not ſo in law; for they fancied a 
corporation could not be without lands, and ſo when their land and church were 
given up, they thought all was gone and diffolved ; for, ſaid they, a dean and 
chapter mult be a dean and chapter of ſome place, and when the land is gone, how 
can they be ſaid to be of ſuch a place? no, ſaid the judges there, that is no reaſon 
at all, for the corporation was before they had any lands, and if thoſe lands were 
all evicted or they all diſſeized of them, yet they are à corporation ſtill. And in 
2d Noll's Abr. 185, "tis ſaid the abbies came to the king, by the ſtatutes of difſelu- 
tion; ſo that they had no opinion that the ſurrender did carry even their lands, 
though I do admit they did carry their lands, but I may ſay they could carry no 


more, they could not carry their being of the corporation,” «© There is a caſe in, 


Dyer, 282, &c. (lee p. 257-8) | | 

Your lordſhips ſee by chis that the ſuppoſed authority of Dyer is completely done 
away; in the firſt place, if it exiſled, it is an extrajudicial opinion, and not to the point 
in queſtion; it appears alſo, that the ſurrender, in fact, was confirmed by act of 
parliament, which deſtroys the propoſition of its being good without that authority; 


and it appears further, that this very difum in Dyer is an interpolation, and is 
not to be found in the original report. 7 
| For 


Ma XX a ooouovo r 


Lords.) A R G UAA MT : 1 


For all theſe reaſons, therefore, I contend, that the caſes I have ſtated eſt at i h 
the principle, that a corporation cannot be deſtroyed by ſurrender, and acceptance 
of the crown, and that it ſtands uncontradicted by any authority on the other ſide, 

The next propoſition I am to ſtate to your lordſhips is, that a corporation cannot bz 
annihilated by a judgment of the courts of law. f | | 

That a thing which never has been done, of which there is no inſtance (eſpecially 
if the facts upon which it ought to operate, are likely frequently to occur) ſhould be 
conſidered as contrary to law, and not to be ſupported by the opinion of the courts, 
js an argument which your lordſhips know 1s allowed to have conſiderable weight. 
That, therefore, is the firſt ground upon which I ſhall maintain, that the corporate 
exiſtence of a corporation cannot be annihilated by any judgment of a court of 
law. Your lordſhips will attend to me all along, as meaning the corporate exiſtence 
of a corporation, becauſe there is no inſtance of any ſuch judgment exiſting in the 
books. I have a very itrong authority to contend, that down to the latter end of 
the reign of Charles II. and to the time of the quo warranto againſt the city of 
London, no ſuch judgment had ever been given. JI am in poſſeſſion of that opi- 
nion in the argument of Mr. Finch, the ſolicitor-general, yhich is in page 14. 

Mr. Finch was contending for the contrary propoſition to that which I am now 
ſupporting ; it was his buſineſs to argue, and he did argue, that a corporation 
might be diſſolved by judgment; and when the very propoſition he was at that 
moment contending was, that a corporation might be dived by a judgment, his 


admiſſion that it rever had been done, will certainly carry with it additional weight. 


Your lordſhips are to judge whether it is not at leaſt a very ſtrong ground to pre- 
ſume, that ſuch a judgment cannot by law be given, when none ſuch ever exiſted, 


| down 0 the time of which I am now ſpeaking ; if any ſuch judgment has 


exiſted ſince that time, my learned friends will be ſo good as to produce it; but if 
they do not, I have a right to aſſert, that ſuch a judgment never exiſted at all. 
(See p. 259.) . 6 | 

In the cate of the city of London it became neceſſary to conſider the mode of 
proceeding, and the effects of the different judgments, upon an information in quo 
warranto, and in what caſes they might be given. That ſubject js very accurately 
conſidered by Sir Robert Sawyer, the attorney-general, in his argument; and it 
happens ſingularly enough in this cauſe, that when I refer to the cafe of the quo 
warranto againſt the city of London, I find much more to avail myſelf of in the 
arguments of the crown lawyers, than in thoſe who argued for the city ; and the 
authorities quoted by the former bear ſo much upon the preſent caſe, that I cannot 
better ſtate the nature of the different judgments upon quo warranto, than in the 
manner in which they are explained by fir Robert Sawyer, in the fixteenth page of 
his argument, in the ſame book. (See p. 259.) | | 

Your lordſhips will there find, that a very accurate and weighty diſtinction is 
ſtated by fir Robert Sawyer, with reſpect to the different kinds of judgment which 
may be given in an information in quo warranto. Where it appears, that the party 
againſt whom the information is brought, had wholly uſurped the franchiſe, for which 
that information js filed; that it never had a legal exiſtence, and never was in his 


legal poſſeſſion ; there the natural, the proper, the legal, judgment is of oſter, and 


the effect of that judgment will be completely to do away the u/urpation, not to 
deſtroy any thing which had before a legal exiſtence. # 

It is with equal propriety ſtated that the proper judgment is not /o, where there 
once was a legal right ; wherever there has been a right ariſing from grant or preſcrip- 
tion, which preſumes that it was once veſted by law, there no judgment of ou/er can 
be given, but the proper judgment is of ſeizure into the king's hands—the reaſon is 
correctly ſtated - becauſe that which once, in fact and in law, proceeded from the 
crown, may properly be re-ſeized : and thus a material diſtinction is ſtated, in the 
ound of the two judgments, of ouſter, and of ſeizure into the king's hands. 

In the caſe of the bailiffs and aldermen of New Radnor, which was by default, 
Judgment of ſeizure was only given,” So that a judgment of o/ter is not to be 
| Fffz ; N 
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founded upon a default ; upon a default it appears indifferent whether the parties 
ever had a legal title or not; whether they uſurped the franchiſe originally, whether 
they abuſe it, or whether it had a legal exiſtence ; nay, from default, the preſump. 
tion might perhaps be the other way; but he expretisly fates, that being by default, 
judgment of /e;2ure only was given. 5 . 

The caſe of New Malton, alſo quoted by ſir Robert Sawyer, is very ſtrong; 
where, in anſwer to the charge of having uſurped to be a corporation, they had ſet up 
a falſe title, claiming to be a corporation by preſcription, and hat was ſound againit 
them; yet as they had had an actual exiſtence under a different title, judgment of 
ſeizure on'y, and not of duſter, was given againſt them. : 

It is alto admitted in the courſe of the ſame argument in page 21, that the effect 
of ſuch a judgment is not a difſslution of the corporation, which is the material point 
for me to contend ; it is ſtated, “ ſingle bodies politic, have indiſputably ſuch con- 
ditions annexed to them upon the truſt of their creation, and the breach of their 
condition is in law good cauſe of ſeparating the politic perſon from the natural by 
Ceprivation ; which in the civil law is of the ſame effect as judgment of ouker by 
the common law ;” and their ſuſpenſion hath ſome reſemblance with our {ſeizures 
into the king's hands. | | 

Now your lordſhips perfectly know, that judement of deprivation does not annivilate 
a corporation ſole; it ſeparates, as it is ſtated in the books, the natural perſon from 
the exerciſe of the corporate functions, the corporate functions {till exiſt; they are 
capable of being reſtored to the ſame perſon, he may be put in poſſeſſion of them 
without any regrant, or they may be given to another natural perſon ; and it is here 
ſtated, that the effect of a judgment of ſeizure, ſuſpends the functiaus only, but dies 
ot difſolve the corporation. (See.. 260-1) | 

That the franchiſe of being a corporation, cannot be diſſolved by any authority 
leſs than that of parliament, appears very ſtrongly from a caſe which is ſtated by my 
lord Coke in his 4 1. 228, that of the corporation of Cambridge ;—the corporation 
of Cambridge had miſconducted themſelves in a very violent degree: they had been 
guilty of very outrageous riots and tumults ; they had broke open the treaſury of 
the univerſity ; they had compelled the chancellor and ſcholars to give a releaſe to 
them in their corporate capacity of all manner of libertics, of actions real and per- 
ſonal, and alſo to be bound to them in large ſums of money. | 

Upon complaint of theſe matters, information againſt them 'was made z your 
lordſhips will find, that notwithſtanding the enormity of theſe tranſgreſſions, and the 
exceſſive abuſe they had made of their power as a corporation, it was the opinion 
of that time, and is the opinion of lord Coke, that judgment of ouſter could not bt 
given againſi them in their corjorate capacity without the authority of parliament. 

Ir is ſtated that they ſubmitted themſelves to the king's mercy and grace, ſaving 
their anſwers to all other matters. The king thereupon, by common conſent of parlia- 
ment, and by authority of the ſame, ſeized the ſame liberties into his hands as forfeited; 
and after, the king granted certain liberties to the faid mayor and bailiffs, and in- 
creaſed their former fee farm. a 

Now a ſeizure may be made into the king's hands, undoubtedly by common pro- 
ceſs, and by ordinary judgment; but not as forfeited, ſo as to put ar end to their li 
berties ; but fo anxious is lord Coke, leſt that might lead future lawyers millakenly 
to fancy, that a ſeizure of the corporate capacity as forfeired into the king's hand 
could be made without the authority of parliament ; or that parliament acted in 
that caſe, rather as a court of judicature (which anciently it ſometimes did) that 
in its legiſlative capacity, that he expreſsly adds, „Net by ad of parliament.” (Xt 
p. 201) Your lordſhips will find ſtrong evidence, that a ſeizure into the king's hars 
of the rights of a corporation, does not annihilate the corporate capacity, by, 
variety of inſlances which are to be met with in the books, and upon record d 
ſranchiſes regranted to the old corporations; and of corporations acting after ſeizut 
into the king's hands, and in many inſtances, even during the time of ſuch ſeizut 


cxiſtipg. ; | | 
a Now 


that upon ſuch an information, 20 judgment of ouſter, or even of ſeizure, can be given. 
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Now all theſe caſes go to ſhew, that the corporate capacity is not annihilated by a 
judgment of ſeizure ; for if it were, there would be no corporate perſon capable of 
taking a regrant, and ſtil] leſs could they have acted during the time of ſuch ſeizure. 
There are an infinite number and- variety of caſes of that kind to be found; I will 
mention a few, and refer to the places where they are mentioned, and ſtared, for the 


reſt. 


There is an inſtance of that kind in Cro. Car. 252, and a vaſt number of theſe 
inſtances are collected in the caſe of the quo warranto againſt the city of London. 
This caſe is in page 30 of fir Robert Sawyer's argument, © in the 18 of Ed- 
ward I. the town of Southampton was ſeized into the king's hands, for wound- 
ing even to death an officer in ſerving the king's writs ; they after ſubmitted to a fine, 
and took a new grant, and raiſed their fee farm rent to twenty pounds per annum.” 
Vet I believe it has come within the obſervation of many of your lordſhips, even 
within a very late period, that the corporation of Southampton is at this moment a 
corporation by preſcription, and is ſo pleaded upon all records. 

That therefore is a deciſive proof, that the judgment of ſeizure in Edward the 
firſt, did not deſtroy the corporate exiſtence of Southampton; for if it had, they 


muſt have ſtated as claiming under the charter of Edward the firſt, being the new 
[grant by which their liberties were reſtored. | | 


The caſe of New Malton, in Trinity the ſixth of James is alſo in point to this. 
It is tated as an expreſs authority, that a liberty may be ſeized by judgment in a 
uo warranto againſt the inhabitants of the town by their corporate name, © an in- 
Lon was brought againſt the bailiffs and burgeſſes of New Malton, and the 
form of it is the very ſame with this againſt the city of London. They plead 
by their corporate name, and entitle themſelves to the liberty by preſcription ; there 
was verdict and judgment againſt them, by their corporate name, of ſeizure only, 
that the liberty be taken and leized into the king's hands ; and, which 1s more, the 


_ capiantur pro fine againſt them, is entered by the corporate name of Ballivi et Bur- 


genſes, though the corporation by the ſeizure was diflolved ; and the reaſon no doubt 
was, that that general name was a ſufficient deſcription of the perſons, who were 


liable to the fine for their uſurpation,” Yet the corporation of New Malton, like that 


of Southampton, ill exiſts, and ex:/ts as a corporation by preſcription. 

There are ſeveral inſtances alſo, with reſpect to the city of London itſelf. The 
quo warranto of Charles the ſecond, was not the firſt attack made by the crown 
upon the rights of the city of London ; upon former diſputes theſe rights were 
called in queſtion, ſometimes agrecably to law, ſometimes perhaps a little too vio- 
lently ; but, notwithſtanding the repeated inſtances which are to be found in the 
books, of judgment'of ſeizure, and of actual ſeizure, of the rights of the corpora- 
tion of London, your lordſhips know, that to the preſent day, the corporation of 


London is à corporation by preſcription, and the exiſtence of the corporation under 


grants long antecedent to the times of thofe ſeizures, was not denied even in the 
argument upon the caſe of the quo warranto (See p. 262-3.) | | 

The next point of view in which I ſhall conſider this cafe is, that even if a cor- 
poration could by any judgment of a court of law be deſtroyed, as to its corporate 


_ exiſtence, in the manner that it may perhaps be by the natural death of all the mem- 


bers (as for inſtance, ſuppoſing that it could be deſtroyed by judgment of cuſlen being 


given againſt all the members without exception) yet {till I contend, and ſhall prove 


by authorities, that ſuch judgment could not be given upon an information like that 
ſtated upon the preſent record : for your lordſhips obſerve, that the information in 
the reign of Charles the II. upon which the judgment in queſtion was given, is 
not againſt A. B. C. and other perſons uſurping and claiming to be a corporation, 
and taking upon themſelves, without any authority, the name and ſtyle of mayor 


and citizens of Cheſter ; but it is againſt the mayor and citizens of Cheſter them- 


ſelves as ſuch, deſcribed as an exiſting corporation, and charging them with having 
uſurped the franchiſe of being à corporation. Now I have ſeveral authorities to prove 
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The firſt is in 2 Rol. Rep. 15. It is expreſsly ſtated, that if a quo warranto be 
brought with a view % 4 ſolve a corporation, the writ ought to be brought againſ} 
the particular perſins, for the writ ſuppoſeth that it is no corporation; it is repug- 
nant and abſurd to ſtate by the writ that they are a corporation, and yet alledge that 
they have uſurped that franchiſe and are not a corporation; it is contradictory in 
terms, and no ſuch judgment can be given upon that writ. - N 

The difference there taken is ſtated in Pollexfen's argument, page 70. 

Lord Chancellor. Suppoſe it is an information for miſuſer — 


Mr. Serj-ant Adair. That may unqueſtionably be brought againſt the corporation 
itſelf in its corporate capacity, for as ſuch it may have abuſed its franchiſes. 

There are two eaſes in which a proſecution is properly brought againſt a corpora- 
tion as fuch : one is the caſe mentioned by your lordſhip of iſaſer of the franchiſes, 
and upon ſuch a caſe, judgment of ſeizure may be given againſt the corporation in 
its corporate capacity; but from the authorities I have ſtated, I contend, that the 
eftect of that judgment of ſeizure ſo given, is not tantamount to a judgment of 
ouſter, and does not go to annihilate their corporate capacity. | 

Then there is another caſe, in which an information may be againſt the corpora- 
tion itſelf ; that is, where a corporation haying a legal exiſtence as a corporation, 
uſurps other rights which were not granted them; there alſo the zudgmeut is of outer, 
becauſe in that caſe it is found that they never had theſe rights, and therefore the 
judgment is wt abinde excludantur, as to thoſe rights for which it is filled; but in the 
caſe of the quo warranto of Charles II. againſt this corporation, there is no complaint 
of abuſe of authority, but they are called upon to ſhew why they claim 70 be à corpo- 
ration; but they cannot be ouſted of that which they never had; the thing is repug- 
nant and contradictory, as much to common ſenſe as to the legal form of proceedings. 

If it was intended to ouſt the then mayor, aldermen, common council, and free- 
men of the city of Cheſter, of their corporate capacity, and to make that ſeparation 
between the individual and the corporate body, which, if tota!, might perhaps 
amount to a diſſolution of both, the information Thould have been againſt the mayor 
by name, againſt the aldermen by name, againit the common council by name, 
and againſt the freemen ſeverally and reſpectively, to ſtate by what authority they 
claimed to be a corporation; it might have appeared that they were not a corpora- 
tion, and then judgment of ouſter would have gone againſt them all. 

But the writ ſuppoſes and ftates a corporation of Cheſter, and then it aſks that 
corporation to ftate how it comes to be a corporation ; this judgment does not leave 
it indifferent whether this corporation of Cheſter were really ulurpers, it is impoſh- 
ble that a corporation can uſurp to be a corporation, for if it is a corporation it is no 
uſurpation; if it is not a corporation, it is A. B. and C. who uſurp to be what they 
are not ; I contend, thercfore, that this was not an information upon which a judg- 
ment of ouſter could in any caſe have been lawfully given. (See ? 264-5.) 

I ſhall not trouble your lordſhips, with ſtating a great number of inftances which 
are to be found, of corporations acting in their corporate capacity, after judgment 
of ſeizure into the king's hands; of corporations taking re-grants, being held to be 
in of their former rights, after a judgment of ſeizure into the king's hands; of cor- 
porations continuing corporations by preſcription, after a judgment of ſeizure into 
the king's hands; every inſtance of that ſort which your lordſhips will find in the 
books, and the much more numerous mſtances which will be found upon ſearching 
the records and rolls of the different courts in Weſtminſter-hall, are a direct proof, 
and juſt ſo far a judicial authority, to ſhew that the effect of that judgment of ſei- 
zure does not go to an annihilation of the corporate capacity. 

I cannot help ſtating to your lordſhips one inſtance that firikes my eye at the 
moment, . | | 

It is in the 15 Edward I. where the liberties of the city of London were ſeized 
into-the hands of the king; and that went much further than has been done here, 
for aua, prſſeſion was taken and the king ated in conſequence of that ſeizure, by 
putting in a cſtos to govern the city, during the ſuſpenſion of the rights of the 

| | | | corporation, 
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corporation: if therefore that judgment of ſeizure was an annihilation of the corpo- 
ration of London, king Edward I. ſhould have granted a new charter; he did no 
ſuch thing, having kept poſſeſſion of the city for eleven years, he withdraws his 
cu/tvs, and then all goes on as ſmoothly as if nothing had happened. Though that 
was done in 15 Edward I. and continued to 26 Edward I. your lordſhips will find 
that this writ of ſeizure did not even ſuſpend the corporate functions of the city of 
London ; tor during that interval a writ of right was tried in the court of huſtings 
of London, according to.the preſcriptive uſage of that corporation. (See p. 263.) 
Your lordſhips will find a variety of other inſtances, in the caſe of the London quo 
warranto, in pages 30, 31, and 70, of the fame caſe, _ . 
There is, beſides this, another ancient authority that goes to the ſame point; it is 
| that of lord Coke, in his reading on the ſtatute of Weſtminſter, upon a clauſe of 
that ſtatute which authorizes the king, upon the taking of exceſſive toll, by thoſe 
who had the grants of markets (than which there can hardly be conceived an abuſe 
that more directly affe&s the corporate capacity itſelf) to ſeize the franchiſe : the 
words made uſe of are, prendra le franchiſe. How does lord Coke conſtrue theſe 
words? „ ſhall ſeize the franchife of the fair market, until it be redeemed by 
the owners, But this is alſo intended to be wpon an office found.” So that nothing can 
be ſtronger, to ſhew how this principle of law was impreſſed upon the mind of that 
learned lawyer, that the king could not ſeize any franchiſe as forfeited. (See p. 
263.) That ieads me to a more modern caſe, in which the ſame doctrine has under- 
gone the conſideration of the courts, and in which theſe points ſeem to be very 
fully eſtabliſhed ; to wit, that judgment of ouſter cannot be given againf the corpora- 

tion in its corporate capacity, and that, whatever a judgment of ouſter might do, a 
judgment of ſeizure does not in itſelf de//roy a corporation; that is Sir James 
Smith's caſe, which happened ſoon after the revolution, and which is reported in 
three books, 4 Mod. 58 and 59, Skin. 310 and 1 Show. 274. 

That caſe was argued much at length, and with great ability on both ſides. 
The queſtion was, whether there ſhould be a mandamus to admit fir James Smith 
to exerciſe his functions, as an alderman of London? and the fact was, that upon 
the revolution, an act been made, requiring ſuch perſons as had held any offices in 
corporations, to take a certain oath preſcribed by that, act; and in failure of io 
doing, they were not to exerciſe their corporate functions. 

It was returned, that fir James Smith was an alderman of London at the time of 
paſſing the act, and that he had not taken that oath. The queſtion was, whether 
that was a good return, and whether a peremptory mandamus ſhould not be granted ? 
the direct queſtion therefore was, whether fir James Smith, at the time of paſſing 
the act, remained an alderman of London, notwithſtanding the judgment in quo 
warranto ? Your lordſhips have heard, from the record, what the only judgment 
that eyer exiſted in the preſent caſe zs ; it is a judgment of ſeizure into the King's 
hands, for want of appearance, till the court ſhould otherwiſe order. | 

I will read what the judgment in the quo warranto in London vas : „It is ad- 
judged, that the liberties, privileges, and franchiſes aforeſaid, to be by themſelves 
a body-corporate and politic, in deed, fact, and name, by the name of mayor, 
commonalty, and citizens, of the city of London; and by that name to plead and 
be impleaded, to anſwer and be anſwered, by the aforeſaid name of mayor, com- 
monalty, and citizens, of the city of London, ſhall be taken and ſeized into the 
hands of our lord the king, until the court ſhall otherwiſe order; and that the 
aforeſaid mayor, commonalty, and citizens, of the city of London, are taken till 
they make ſatisfaction to our lord the king, for the uſurpation of the liberties, pri- 
vileges, and franchiſes aforeſaid.” | | ; 

Now ſo far was the court, in fir James Smith's caſe, from entertaining an idea 
that a judgment of ſeizure guou/gue would annihilate a corporation, that, on the 
contrary, your lordſhips will find them deciding, that this judgment of ſeizure, and 
a fine for uſurpation of the franchiſes, did not even annihilate the franchiſes of the 
corporate officers 5 and that at the time the act paſſed, ſubſequent to the revolution, 

many 
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many years after the judgment in quo warranto, and before any charter of reſtitu- 
tion, fir James Smith was ſtill an ai/derman of that corporation, notwithſtanding that 
wagment. | | 

b ndeed the court did, in that caſe, hold, that by ſome means a corporation might 
be diflolved ; for it is created upon a truſt, and if that be broken, it is forfeited, 
and then a ground of fortciture muſt be alledged. But their opinion was unani— 
mous, clear, and decided, that ſuch effect could not be produced by a judgment of 
feizure (though it was 4 final judgment and not à judgment guouſgue) and that no judg- 
ment Which could produce ſuch an effect could be given againſt a corporation in its 
corporate capacity. Though there is a doubt expreſſed upon the generality of the 
propoſition, by one of the judges in that caſe, yet I have his authority concurring 
with all the reſt, that ſuch a judgment cannot be given againſt a corporation in its 
corporate capacity, and that a judgment of ſeizure cannot do that which he con- 
ceives might poſſibly be done by ſomething elle. | > 

They lay, expreisly, “ that by a judgment of ſeizure a corporation is not diſ- 
ſolved ; for it doth neither extinguiſh nor diflolve the body politic ; for if it were 
diſſolved, to what purpole ſhould it be ſeized ? Whereas when judgment is given 
for the king againſt any perſons, for a franchiſe uſurped, the perſons ſhall be ex- 
cluded, and by no means intermeddle with it ; which 1s a judgment of outter ; but 
a quo warranto mult then be brought againſt particular perſons; but where it is for 
a liberty claimed by a corporation, there it mult be brought againſt the body politic, 
in which caſe there may be a ſeizure of the liberty, which will not warrant either 
. a ſeizure or a diſſolving the corporation itſelf.” 

Therefore the court ſay, the corporation not being diſſolved, ſir James Smith 
was till an alderman, and ought to take the oaths before the firſt day of Auguſt, 
and ſo judgment was given in Hilary term following, that no peremptory mandamus 
ought to go. (See p. 265-6.) | | 

Before I diſmiſs this caſe, it will be neceflary both in candor, that the houſe may 
be apprized of what opinion lord Holt was; and for another part of the argument, 
to ſtate what S4izner”s report of the caſe is. All the reports concur as to the deci- 
lion of the court, which goes the length of ſaying, that the judgment of ſeizure 
did not only not extinguiſh the corporate capacity of the corporation, but 
did not deſtroy that of individuals. Lord Holt ſtates, that his opinion was, that a 
corporation might be diſſolved; and then Skinner adds this note concerning the pri- 
vate opinion of lord Holt, “ that ſuch was his opinion in domo parium where ten 
Judges were e contra.” | | | 

1 have cited this for the purpoſe of giving my learned friends any advantage that 
they may derive from the very reſpectable opinion of lord Holt; perhaps I was a 
little ſelfiſh in making them that preſent, becauſe I claim to myſelf the opinion of 
ten judges in oppoſition to it, concurring with me in the general propoſition, to its 
utmoſt extent, that ſuch a diſlolution cannot be. Your lordſhips will inquire, where 
| that opinion is to be found? I cannot tell your lordſhips where it js to be found, 

but I can tell upon what occaſion it was given, and I have the reſpectable 
evidence of this very learned reporter to ſhew what that opinion was. 

The time alluded to by the report in Skinner, was the twenty-ſecond of 
Jan. 1689, and your lordſhips will tind on your own journals of the 22d and 23d 
of January in that year, that all the judges of England were called upon to give, 
and did give, their opinion upon that point, reſpecting the declaratory clauſes of a 
bill then brought into the houle. 

Your lordſhips know that the opinions given by the judges do not appear upon 
the journals; all, therefore, that your lordſhips can learn is, that upon thoſe days 
the judges delivered their opinions upon the queſtions then propounded to them. 
What thoſe opinions were I learn from the report I have jul mentioned. I learn 
that the opinion given by lord Holt (and, I will preſume, by one of the other 
judges, though not ſtated) was, that a corporation may be diflolved ; but I learn, at 


the ſame time, that ten of the judges were of a contrary opinion. Your ES 
_ | know 
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know that when we come to conſider judicial opinions, it is not the learning or 
ability of this or that particular judge that is to be confidered, but the majority 
makes the judgment, and the majority makes alſo the authority, 

But I am not only in this caſe in poſſeſſion of the opinion of ten Judges, for the 
propoſition, to its fulleſt extent (which is rather beyond what I need) but I have 
the opinion of lord Holt, and all the judges, that a judgment of ouſter, to diſſolve 
a corporation, cannot be given againſt a corporation as ſuch ; and that the effe& of 
a judgment of ſeizure is not only not to diſſolve a corporation, but is, not to diſ- 
ſolve even the franchiles of the particular members of that corporation. (See p. 


266-7.) | 


It therefore only remains upon this part of the caſe for me to make good that 
bold aſſertion with which 1 ſer out; that in the extent to which I need them, to 
wit, that a judgment of ſeizure guouſque, given upon an information in quo war- 
ranto, cannot produce the effect contended for; there is no one authority, or even 


- dium, to be found, Which leads me to confider thoſe which have been ſuppoſed 


to warrant this judgment. 

After the number and weight of the authories with which I have, I am afraid, 
fatigued your lordſhips upon this part of the caſe, your lordſhips will be a little 
ſurprized to hear, that all thoſe authorities, in giving judgment, have been paſſed 
over in ſilence; that the exiſtence of no one of them has been denied; that no at 
tempt has been made to explain or reconcile them; that no argument has been uſed 
to ſhew that they do not apply to the point in queſtion z but that they have been 
all paſſed by without the leaft degree of notice, in order to make way for g 
others, ſo extremely cogent, ſo deciſive, ſo clear, ſo indiſputable, that the weight 
cf theſe two authorities ought to overturn all the reſt ! 

Lord Chancellor. We have no way of knowing what the judges did ſay, or what 
they did not fay, and you are too well acquainted with the practice not to know 
that you appeal againſt what the judges do, and not againſt what they /ay. 

Mr. Serjeant Adair. It will be neceſſary for me to take notice, of the only au- 
thorities which have, from any quarter, been cited in oppoſition to us. I don't 
know whether I am at liberty to refer to any report of the judgment of the court 
from which we bring the writ of error, or to reſt upon the record alone, If I am 
at liberty to refer to any report | 1 . =? 

Lord Chancellor. If you think fit, you are at liberty to refer to the report. 

Mr. Serjeant Adair. I will then refer your lord ſhips to the reaſons given for the 
judgment (wiſhing to treat it with all poſſible reſpect) in the reports, from term to 
term, of caſes decided in the King's-bench ; it was from thence that I was led to 
Rate, that the authorities upon which the judgment was founded, were conſidered 
2s ſo weighty and cogent, that it yas perfectly unneceſlary to take notice of or to 
ciſtinguiſh any on the other fide. | | | 

The firſt of them is taken from the year-book of the 15 Edward IV. in the year 
1475, and tlrat ſeemed to be principally relied upon, for it was conceived that the 
deciſion in that caſe was, that the effect of a judgment of ſeizure, for want of ap- 
pearance, if the party did not appear within a limited, and that a very ſhort time 
too, amounted to the forfeiture of his franchiſes, and was conclufive, for as in the 
court of eyre, upon a writ of quo warranto, judgment of ſeizure given for want of 
appearance became final and concluſive, if the party did not appear during the 
continuance of that eyre ; ſo it was ſaid to be the opinion of the judges in that 
caſe, that a ſimilar effect is produced by a judgment of the court of King's-bench, 
provided the party does not appear within the ſame term. So that the court were 
ſuppoſed in this caſe to have adopted the analogy between the proceedings of the 
court of King's-bench, and the juſtices in eyre. Now nothing can be more unfounded 


than any ſuch analogy ; for the authority of juſtices in eyre expires with the eyre; 


it is an authcrity for that time, and when quo warranto is brought before juſtices in 


eyre, if there were not ſome means to compel the party to appear, and for not 


appearing to incur a forfeiture, the juriſdiction of the eyre, which is given by 15 
6g g | „ 
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of parliament, would be wholly taken away, becauſe the party would have nothing 
to do, but to hold back till the expiration of the eyre, and then the writ of quo 
warr:2nto would be loſt,—that is a decifive diſtinction; for of neceſſity, if the 
eyre has any juriſdiction, it muſt have a juriſdiction to enforce appearance during 
that eyre, elſe no judgment could be given; the authority of the court of King's- 
bench zewver ceaſes, never dies, it is as immortal as a corporation, it never can be 
diſſolved, and it is impoſſible for any party to elude the juriſdiction of the King's- 
bench, by refuſing to appear for a time; the reaſon therefore for the analogy in no 
caſe holds. | 
But there is another diſtinction upon the caſe, taking the opinion as /uppe/ed to be 
given in 15 Edward 4; that opinion is not upon an formation in the nature of a 
quo warranto, but upon a ævrit of quo warranto; your lordſhips know that many 
authorities are ſtated (Siderfin 36 for one, I ſhall only refer to them) that the pro- 
ceedings upon an information in quo warranto, and upon a writ of quo warranto, 
are totally different; and they are different in the very point of this caſe, for a 
judgment of ſeizure upon a writ of quo warranto may be final (it is ſaid) - but not 
ſo (as is exprelsly diſtinguiſhed) in an 7nformation in quo warranto. —_ 
So that in the firſt place, the ſuppoſed analogy between the eyre, and the court 
of King's-bench, totally fails in every point in which it is applied; in the next 
place, the law, with reipect to a writ of quo warranto, is not applicable to the caſe 
of an information in quo warranto; the proceeding in a writ of quo warranto is by 
ſummons and ſeizure ; in an information by venre and diſtringas; fo that by diſtrin- 
gas from time to time it 1s, that the parties are compellable to appear, and the ju- 
riſdiction of the the King's-bench is abundantly ſufficient to compel that appearance, 
But your lordſhips will be ſurprized when you find that this, I was going to ſay 
fingle authority, but I correct myſelf and ſay, this one of thoſe taus authorities, when 
it comes to be ſifted, with that accuracy and attention which ought to be uſed in a 
matter of the infinite importance of the caſe before your lordſhips; you will be 
ſurprized to find, proves the direct contrary ! and that it ougat to have been cited 
by me in the firlt part of my argument, in ſupport of the propoſitions which I 
ſtated, and an authority which I would have cited, if I had not reſerved it for the 
fake of diſtinguiſhing it now. | 
Firſt, let us ſee correctly what the report in the year book-itſelf is. Your lord- 
fhips know in the manner of itating theſe reports in the year book, that there is no 
diſtinction between the argument of the counſel and the decifion of the bench; 
the whole procceding paſles in a kind of dialogue between the counſel and the 
bench, and it is only by a reference to the cotemporary records, that you can diſ- 
cover which of the ſpeakers were counſel, and which the judges. We have reſorted 
to theſe records, and- your lordſhips will find that all the colour that is to be col- 
lected from this caſe, even in the year-book itſelf, is from the argument of the 
counſel, and not from any thing ſaid by the bench. I will therefore ſtate what 
was ſaid by the different ſpeakers, and auho they vere. (See appendix to the relator's 
caſe, No. 1, p. 394.) EE 
Your lordſhips therefore ſee, that upon debate amongſt the judges (a difference 
of opinion prevailing in the courſe of that debate) at length they are unanimous in 
holding, that upon default in this writ of quo warranto, for a market, in the King's- 
bench; judgment of ſeizure only, and not judgment of ouſter ſhould be given. There is 
a ſhort report of the reſult of the judgment, in the ſame caſe, in Fenkinss Centuries, 
page 141; and Jenkins reports it in theſe words, which appear to be a clear and 
diſtinct ſtate of the ſum of the judgment in the Exchequer-chamber, © A quo war- 
ranto is brought in the King's-bench. The defendant being ſummoned, makes 
default, and another default at the return of the venire facias ; judgment - ſhall be, 
that the franchiſe ſhall be ſeized into the King's hands.” Your lordſhips will at- 
tend to the words that follow, which are extremely material indeed, “ and not that 
it ſhall be forfeited, for it does not yet appear, whether there becauſe of forfei- 
ture, and no man ſhall finally loſe his land or his franchiſe upon any default, if he 
has neyer appeared. | 
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It is reported there, as the unanimous deciſion at length of the © judges of both 
benches” in the Exchequer-chamber ; that the franchiſe ſhould be ſeized, and 
ſhould not be forfeited, for the reaſon given; that it does not appear yet, whether 
there ſhould be cauſe of forfeiture, and that no man ſhould loſe his, land or his 
franchiſe upon any default, if he has never appeared. Though it ſeems that a full 
ſtatement of what was ſaid in the year-book, and a full ſtate of the caſe by Jenkins, 
overturns this as an authority againſt us, and ſhews it to be for us; that the judg- 
ment ſhould be of ſeizure only, and ſhould not operate as a forfeiture, and that no man 
ſhould loſe his franchiſe for want of appearance; yet we have ſcarched the rolls 
and records far the. cafe fel as well as the judgment of the court; and we find, 
_ſearch that can be made, in the controlment rolls of the 
crown office, that there is but one caſe of quo warranto in the period, from Hilary 
14 Edward IV. to Hilary the 15 Edward IV. both incluſive ; and that caſe is 
manifeſtly the ſame with that reported in the year book, 8 
It is the caſe of the 4i»g againſt Quadtyng, for the abuſe of the franchiſe of a 
market, and we have from the record all the proceedings in the cauſe ; we have the 


_ firſt proceſs of the king to the ſheriff of Lincoln, requiring him to ſummon William 


Quadryng, “ to ſhew by what warrant he claims to have a market every week on 
Saturday, at the town of Burgh in le Merſhe, in the county of Lincoln, without 
the licence and will of us, and our predeceſſors, That, your lordſhips ſee, is 
the firſt proceſs upon a writ of quo warranto, the ſummons iſſued in Hilary term 
14 Edward IV. to appear in the oftaye of St. Hilary; at which day the ſheriff 
returned that he is ſummoned ; and becauſe the court here is not adviſed, con- 
cerning the proceſs to be thereupon farther made in this behalf, a day is therefore 
given as well to John Weſt, who proſecutes, as to William Quadryng, until in. fif- 
teen days from the day of Eaſter,” So that your lordſhips ſee the court was not adviſed 
what proceſs to iſſue, at which day there is adjudged by the court a writ of venire 
facias ; to anſwer on the octave of the Trinity whereſoever, &c. In Michaelmas 
term there is an alias venire facias on the octave of St. Hilary, on which day there is 
a writ of d:ſtringas. | | | h . 
Then your lordſhips ſee, that the argument which is ſtated in the year book, 
paſſed in that ſtage of the buſineſs after the ſecond default. The argument is in the 
King's bench, and there the judgment given by the King's-bench, appears, from the 
report J have ſtated, and more diſtinctly afterwards (for I will ſtate the very judg- 
ment) to be a judgment of ſeizure and not of forfeiture. Yout lordſhips will find 
that ſo far from its being conſidered as a final judgment, or that by that judgment 
of ſeizure the party was forecloſed and laſt the franchiſe of his market; the ſame 
writ was followed up by ſucceſſive proceſs, in Michaelmas 20 Edward IV. 
Hilary 20 Edward IV. Eaſter 21 Edward IV. Trinity 21 Edward IV. Michael- 
mas 22 Edward IV. Hilary 22 Edward IV. Trinity 1 Richard III. and ſo on 
down to Michaelmas 2 Richard III.; at all which different periods, repeated proceſſes 
were iſſued upon the ſame writ of quo warranto againſt Quadryng, and at laſt in 
Michaelmas the 2 Richard III. the ſheriff returned that William Quadryng was 
dead, which made an end of the ſuit. (See appendix to the relator's caſe, No. 3, 


397.) | | 
Lord Chancellor. You ſtated a writ of diſtringas after the ſecond wenire— 
r. Serjeant Adair. Yes. | 
Lord Chancellor. And does your record furniſh you with diſtringas after that ? 
Mr. Serjeant Adair. All the ſubſequent proceſs, during the ſame king, were by 
diſtringas. In 1 Richard III. they again ſue out a wenire facias ; ſo that they ſeem 
to have conſidered the proceſs as abating by the death of the king, and they com- 
mence a new proceſs in the time of Richard ; but neither the one nor the other 
of thoſe could have been the caſe, if the judgment given in 15 Edward IV. had 
been conſidered as a final judgment, and operating as a forecloſure of the market. 
We have alſo examined the other rolls in the Treaſury, of the ſame cauſe, and 
we find, « pleas before our lord the king, in the term of Trinity, in the fifteenth 
year of Edward IV. witneſs T. Billyng;“ who was then chief juſtice a n. 
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tinuance as of the term of the Holy Trinity, roll 2g. “ Sometime ago, that is to 
Jay, on the 24th day of November, in the tourteenth year of our lord now king, 
&c.” (See p. 398) So that there is not the ſmalleſt pretence to contend for this, 
as an authority that a judgment of ſeizure into the king's hands could amount to a 
judgment of ſeizure as forfeited, not even where proceſs is iſſued upon it, and a 
return actually made that the market is ſeized. For if the doctrine contended for 
be true, all proceſs would ceaſe ; there the cauſe was completely at an end. Qua- 
dryng had loſt his market for ever; he had made a default which could not be 
cured; and yet yoa find, after the date of that return of the execution of the writ 
of ſeizure, the proceſs going on in the manner I before ſtated, till the ſecond year 
of Richard III. So that the party is not limited to this time or that, to the next 
term (as is contended) for appearance; but if he had appeared at any time during 
the reign of Edward IV. at any time during his ſucceſſor's, he ſtill was warranted 
to come in. It appears to me, therefore, that if there is to be found in the books 
one authority ſtronger than another, that a judgment by default, upon a writ of 
ſeizure, cannot operate as a final judgment to extinguiſh a franchile ; it is this caſe 
which has been cited as an authority to the contrary. | 

There is one other authority which is in 2 Ist. 282, with which I confeſs I 
was a little ſtartled when I firſt looked at it. I was thus far ſtartled ; I apprehended 
that it might at leaſt have obliged me to leſſen the univerſality of my propoſition, 
that there was u0 fingle authority to be found in the books to oppoſe to the current 
of authorities that 1 have collected on the other ſide; but I am happy to ſay, that 
upon a ſimilar inveſtigation of that caſe, which I have, as far I had opportunity, my- 
ſelf given it, it amounts to nothing like the authority it is ſuppoſed to be, and is in 
truth founded upon another in part; and the way in which I ſhall explain it to your 
lordſhips will be by giving you, correctly, the authority upon which this aum of 
lord Coke appears to be founded; for a difum of lord Coke, to the purport ſtated, 
there certainly is. 2 EY 

Ir is in his reading upon the ſtatute of Gloceſter, ſtating the conſequence of 
making default in proceedings before juſtices in eyre, upon thoſe words which are 
the text of his comment, ZE! „i non wenerint, &c. præcipiatur wicecom. quod faciat tot 
wenire, c. quo die fi non venerint, &c. fiat ſicut in itinere juſticiariorum. 

And that your lordſhips ſee is the very clauſe of the ſtatute of Gloceſter, which 
was relied upon in argument in the cale of the King v. Quadryng, but over-ruled 
clearly by the judgment of the court. | | 

Then, ſays lord Coke, “ if before the juſtices in eyre, the party come not, the 
franchiſes ſhall be ſeized into the king's hands, in the name of a diſtreſs, which the 
party in the ſame eyre might replevy, but if he did not replevy them while the eyre 
fat in the county, the franchiſes avere loft and JO. for ever ; and fo it is in the 
King's-bench, if the party come not in upon the wenire facias during the term, and 
replevy his franchiſes, they Hall be ft for ever.” Now this is the dium (in its full 
ſtrength) of lord Coke; it is a didum which goes to ſupport an opinion contrary to 
what I have been contending for, and I will leave my learned friends in full pol- 
ſeſſion of it, after I have ſtated the authority upon which it is founded. 

Lord Coke cites, to ſupport that dium, the caſe in the 15 Edward IV. which I 
have cited already from the year-book. I may venture to ſay, that authority does 
not ſupport him, but proves the direct coatrary; lord Coke cites the year-book, 2 
Edward III. 29. 6 Edward III. 5. Now I would give all reſpe& due to his opi- 
nion, but your I»rdſhips know that how great ſoever the deference due to a man 
expreſſing his opinion upon a particular ſubje& may be, yet if he himſelf ſtates the 
authority upon which it was founded, that opinion can have no weight beyond 
ſuch authority. If lord Coke had contented himſelf with ſtating that ſuch was 
his opinion, without referring to any authority at all, my learned friends would 
have been entitled to ſay, «„ ſuch was the opinion of /ord Cate; and his opinion 
is great and refpectable, even unſupported by authorities. But when I 1 0 e 
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lordſhips to the authorities upon which his opinion is founded, your lordſhips will 
judge whether they ſupport the opinion or not. 3 
Lord Coke has referred to 2 Edward III. 28, 29. It is in Trinity term 2 Ed- 
ward III. and when I ſtate the caſe, your lordſhips will find it like the King v. 
Quadryng ; a caſe that 7 ought to have ſtated in the outlet, for it makes for my pro- 
poſition, and againſt the judgment which has been given. Pez? 
This was upon a quo warranto in eyre againſt Roger Mortimer and Joan his wife, 
to ſhew by what warrant they claim to have cognizance of all manner of pleas, 
as well of the crown as others, againſt the king's pleaſure, in their manor of T. 
Roger and Joan ſay, that Walter de Lacy, anceſtor of Joan, was ſeized of the manor 
of T. long before the time of king Richard; from which Walter the inheritance 
deſcended ; and then the plea goes on to ſtate the ſeveral deſcents, ſo as it became 
veſted in M. the mother of Joan, in coparcenery with other perſons ; and that Joan 
and Roger in their right held the manor and franchiſe aforeſaid in parcenery, by 
deſcent, as aforeſaid. And then they proceeded to pray aid, as in caſes of par- 


cenery, which your lordſhips know, in that period of the law, was uſual ; and it 


ſtates, that for divers cauſes, the ſaid franchiſe had been ſeized into the hand of 
king Edward I. and had ſince been granted to G. and M. to hold in the ſame 
manner as Walter de Lacy, the anceſtor of M. had holden, and by that title it was 
held of the king, and claimed. Judgment was demanded for the, king, becauſe 
it was by a different title, being by charter, and not by deſcent, or in parcenery ; 
ſo that judgment was given for the king. Your lordſhips, therefore, obſerve, that 
it was a judgment grounded upon an allegation, that they had ſet up a wrong 
title, and had prayed aid, when they were not intitled to it; the record was re- 
moved for error, by Mortimer and Joan, and the error afligned was, that they had 
alledged they held in parcenery, and had prayed aid, and that the juſtices had 
ouſted them of aid, where aid was grantable by law; and that there was error (and 
this is the material part of the caſe) becauſe they had forejudged them of their franchiſe, 
for not anſwering further, but reſting on the prayer of aid, and FOR DEFAULT OF 
ANSWERING THEY SHOULD NOT HAVE BEEN FOREJUDGED OF THEIR FRANCHISE, 
BUT IT SHOULD HAVE BEEN SEIZED INTO THE KING'S HANDS. 

Now your lordſhips ſee that upon this very caſe, upon aſſigning error, it is ſaid, 
there ſhould have been only judgment of /zizure into the king's hands; and it is 
exprelsly ſtated as error, that the judges had given judgment of forgudger. 

Your lordſhips will hear the judgment of the court upon this error aſſigned. 
Scrope ſaid, © in ſome caſes the franchiſe ſhould be placed in the king's hands, in 
ſome it ſhould be ſeized, as in his right, until they ſhould make fine, and in ſome. 
caſes it ſhould be fargudged ;” he puts the different ways in which the court ſhould 
proceed, and the three different judgments they may give; “ but forejudger re- 
mains for ever, and becauſe we ſee by this record that the juſtices had ouſted them 
of aid, where by law it was grantable, and moreover (which is the point that ap- 
plies to this caſe) had awarded, that they ſhould be forejudged of the franchiſe be- 
cauſe they did not anſwer further, but held themſelves to the aid; whereas, for 


avant of pleading, the franchiſe ought not to be forejudged, though the anſwer of the 


party was not ſufficient ; the court therefore award, that the judgment is erroneous, 
and ought to be held for nothing“ 3 | 
Is it poſſible for me to ſtate an authority ſtronger, for my propoſition, than this 
which lord Coke has referred to as a ſupport of his diam? for it is one of the 
errors aſſigned; and the court held the judgment to be. erroneous, becauſe they had 
Forejudged a franchiſe for want of further anſwer, when it ought only to be ſeized 
into the king's hands. All my induſtry has not been able to fird in the books a 
ſtronger caſe in ſupport of my argument, than this very caſe which is referred to as 
an authority for the contrary propoſition. | 
There is but one other authority referred to by lord Coke, that is, the 6 Edward 
III. 5. That was a quo warranto againſt the archbiſfiop cf York, for claiming 
prizage of wines, And referring your lordſhi ps to the page of the report, I ſhall 1 
my ſe 
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myſelf with ſtating, without danger of being contradicted either by my learned friends, 
when they refer to the book, or your lordſhips, when you inſpect it, that there is 
not in that caſe a word applicable to that authority, except what is ſaid by the. 
counſel for the king, who ſaid, “ if they don't anſwer to the writ, we pray the 
franchiſe may be leized into the king's hands.” How it was poſſible for lord Coke 
to refer to thoſe caſes as an authority to ſay, the proper judgment was of ſeizure, 
and that the franchiſe ſpould be left for ever, T cannot conceive ; but it ſhews how the 
greateſt men may be liable to inaccuracies, if they have not recourſe to the autho- 
rities to Which they refer. EP 
I hope I have eſtabliſhed now that propoſition, ſtrong as it is, with which ] ſet 
out, that the being of a corporation cannot be annihilated by any judgment whatever ; 
that though there may perhaps be found ſome difa in the books to ſhew, that it 
may be done Gy judgment of ouſter, upon an information property calculated to ſupport 
that judgment; ſuch judgment of ouſter cannot be properly given upon ſuch an informa- 
tion as that exhibited by the attorney.general of Charles II. againſt the corporation of 
Cheſter ; for ſuch judgment ſhould be againſt individuals, and not againſt the corpo. 
ration itſelf; that the judgment we appeal from would be reverſible for error, if that 
iſſue had been found for the defendant, for it would have been clearly upon the 
face of the record, an error. | | 
Then it will follow ſtill from the argument, a fertzori, that if a judgment of 
ouſter cannot be given, and has not been given upon this record; that if a fnal 
judgment of ſeizure into the king's hands cannot have the effect of diſſolving a corpo- 
tion, but that even individuals ſtill preſerve their corporate capacity; much leſs can 
a judgment of ſeizure gu:uſgue the court ſhall further order, have the effect which 
the higheſt judgments in the law could not obtain. | 25 
Upon this part of the cafe I think it would he waſting your lordſhips' time to 
proceed further; I have taken up a great deal more of your lordſhips' time than any 
thing from me can be entitled to; the only apology I can make is, that I have not 
taken up that time in producing arguments ſpun out of my own brain, and my own 
opinions, but in citing the greateſt authorities of the law, in ſupport of my argu- 
ment. Having tranſgreſſed ſo much on your lordſhips' patience, on this part of the 
caſe, I ſhall paſs but ſlightly over the remainder. 8 
Lord Chancellor. I ſhould be ſorry you ſhould paſs flightly over any thing you 
thought material. You have argued this very ably. The final judgment is now 
laid out of the queſtion ; but if it were here, what would be the effect of it? 
Would it not be a good and effective judgment, at leaſt until reverſal, as to all the 
real effects of a good judgment? 
Mr. Serjeant Adair. Certainly, till reverſed, as to all the legal effects it could 
have; but whatever might be the effects of that judgment, your lordſhips can no 
longer heſitate about the exiſtence of ſuch judgment, becauſe upon this record it is 
completely negatived. | 
[The lord Chancellor here ſuggeſted, for the conſideration of the counſel on both ſides, 
dau herber a material oljection did not lie againſt the formality of the arfendant's plea, 
no averment being made of the actual appointment of the firſt mayor, aldermen, and 
common=council, under the charter of Charles II.] | 


Feb. gth, 1790. 


BE rox E I proceed to ſubmit to your lordſhips the remainder of what I have to 
offer in argument upon this caſe, as it originally came to your lordſhips' bar; I 
think myſelf bound to take notice of ſome points, which were thrown out for the 
conſideration of the counſel. | 2 
Every thing which falls from ſuch an authority merits attention. I am anxious 
to remove every thing like difficulty upon a cafe, which appeors to me perfectly 
clear, when fully conſidered ; and I hope to be able to prove, to the ſatisfaction of 
the houſe, that the objections ſtated to the pleadings, on our part, cannot at all 
avail in your lordſhips' deciſion. | | * | 
1C 


'3 


2 


125041 | AR G UM EN T. 


427 


The firſt is, That the charter of Henry VII. ſtated in our replication to be the 
ſubſiſting charter of the corporation of Cheſter, is ſaid to be under the ſeal of the 
county palatine of Cheſter; and that objection I conceive to be founded in this prin- 


ciple, that none but the king de jure coronæ can create a corporation. 


To that I anſwer, that the franchiſe of a county palatine differs eſſentially from 
franchiſes of every other kind and deſcription whatever; it is a franchiſe of ſo high 
a nature, that the count palatine has, within his county, to all intents and purpoſes - 
jura regalia, as the king has in right of his crown in the reſt of the kingdom : and 
it is explained in the old books, that he is to hold as freely and largely, by his ſword, 


as the king himſelf holds in right of his crown. 


In Dawis's Reports, 62, a queſtion came on reſpecting the counties palatine in 
Ireland. The law of England is ſtated upon that ſubject,. that a count palatine, 
created by the king of England, is lord of an entire county; and that he has in thar 
county jura regalia, which conſiſt in two principal points—in royal juriſdiction, and 
in royal ſeignories. The book then proceeds to ſay, that, “ by reaſon of his royal 
« juriſdiction, he holds all the high courts and offices of juſtice which the king has; 
« and that by the royal ſeignory, he holds alſo all the royal demeſnes and eſcheats 
« which belong to the king: for which reaſon that county is in truth disjoined, 
« and ſeparate from the crown; as is ſaid in the caſe of the dutchies, in Pld. 215, 
« ſo that no writ of the king ſhall run there, except writ of error, which being 


« the laſt reſort, an appeal is alone excepted out of all their charters.” 


Thus, therefore, my lords, it appears that the nature of the franchiſe of 


a count 


palatine, eſſentially differs from that of any other; and though it is generally true 
that no ſubject, by virtue of a grant of the king, can create a corporation, yet that 
muſt certainly be underſtood with exception of counties palatine, which have all 
the rights of royalty, every prerogative of the crown, within their royalty (except 
only of deciding in the laſt reſort of pleas criminal and civil) appointment of all 
officers ; erecting of all courts of judicature, &c. all of theſe exiſt in, and are 


grantable under, the ſeal of the county palatine, 


The ſame doctrine is laid down in 4 /x/t. 204, where the court of the dutchy cham- 
ber of Lancaſter, at Weſtminſter, is ſpoken of as being alſo a county palatine. It is 
called comitatus eee not in reſpect of the dignity of an earl, but from the county, 


and from the palace of the king; becauſe the owner thereof, be he duke or earl, 
that county jura regalia, as fully as the king hath in his palace, from whence all 


hath in 
3 uſtice, 


honours, dignities, franchiſes, and privileges, as from the fountain at the firſt, flow; 
neither by this charter was the duke of Lancaſter created count palatine, but the 


county was made a county palatine. The power and authority of thoſe t 


hat had 


counties palatine was Aing- lile; for they might pardon treaſons, murders, felonies, 
and outlawries thereupon ; they might alſo make juſtices in eyre, juſtices of aſſize, 
of gaol- delivery, and of the peace; and all original and judicial writs, and all manner 
of indictments of treaſons, and felony, and the proceſs thereupon, was made in the 
name of the perſons having ſuch county palatine ; and in every writ and indict- 
ment within any county palatine, it was ſuppoſed to be contra pacem of him that 
had the county palatine. But theſe and ſome others are taken away from them that 
have ſuch counties palatine, and annexed to the crown; that is, by the ſtatute of 


Lord Chancellor. What is that ſtatute ? | | 
Mr. Serjeant Adair, The 27 Henry VIII. cap. 29. It appears alſo 


tine of Cheſter was the moſt antient and high franchiſe in the kingdom ; a 


Henry VIII. with which your lordſhips are acquainted ; many of thoſe high juriſ- 
dictions which could be exerciſed by the count palatine, within his county, and 
which could be exerciſed by the crown when the county palatine became annexed 
to the crown, in his right as under the county palatine, are, by the ſtatute, directed 
to be in future done by the king, in right of his crown, and under the great ſeal. 


by the 


grant to the duke of Lancaſter, by which Lancaſter was made a county palatine, 
that the grant of the powers and privileges of the county palatine of Lancaſler, 
Was made with expreſs reference t, the pre-exiſting county palatine of Cheſter ; and 
It is ſtated, and appears in all the books and antient records, that the county pala- 
nd was 
created 
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created by William the Conqueror, by a grant to Hugh Lupus. The privileges 
ranted were, that he ſhould have all the rights of the county palatine of 

heſter. 25 | | f 

Lord Kenyon. In whom is the earldom of Cheſter now? | 

Mr. Serjeant Adair. In the heir apparent to the crown, in the prince of Wales, 

Lord K nyon. I think not N | 

Mr. Serjeant Adair. He is earl of Cheſter. 

Lord Kenyon. Titular earl of Cheſter. i 

Mr. Serjeant Adair. If the rights of the palatine paſs not to him, they are in the crown, 

Lord Kenyon. The duchy of Lancaſter is kept an inheritance diſtin, not to 
merge in the crown. 5 . 

Mr. Serjeant Adair. Diſtinctly ſo; and the reaſon of that is given in the books; 
lord Coke expreſsly ſtates, that Henry the IV. having been duke of Lancaſter be- 
fore his acceſſion to the crown, had a clear and indefeaſible title to him and his heirs 
in the duchy of Lancaſtcr; and therefore doubtful of his title to the crown, he 
took care, by act of parliament, to keep the duchy of Lancaſter ſeparate from the 
crown; that in caſe of any future diſpoſition of the crown, in prejudice of his in- 
tereſt, ſtill the duchy of Lancaſter might deſcend to his heirs ; ſo that otherwiſe, 
independent of that act, the duchy of Lancaſter would have been in the king. 

Lord Kenyon. Suppole it had, | believe in the duchy of Lancaſter, all the com- 
miſſions of the peace, and all appointments of office, are under the duchy ſeal; in 
the county palatine of Cheſter never, fince it has been united to the crown. 

Mr. Serjeant Adair. In the next authority that I ſhall trouble your lordſhips 
with, you will find a diſlinQtion taken between the ſeal of the duchy and the county 
palatine of Lar.caſter ; and which is directly in point to the preſent queſtion, but 
before I pals over what lord Coke ſays reſpecting counties palatine, I think it neceſ- 
fary juſt to call your lordſhips' attention to a ſingle line, in which that great lawyer 
ſeems to recognize expreſsly the authority of the very charter of which I am now 
ſpeaking ; for he ſtates, in page 215 of the ſecond izſtitute, that the city of Cheſter 
was made a county of itſelf by king Henry VII. by letters patent of the ſixch of 
April, in the twenty-firſt year of his reign ; ſo that your lordſhips ſee, that I have 
not only the authority of lord Coke, in his ſecond inſtitute, that the count palatine 
has jura regalia, in an extent that certainly will enable him to create a corporation 
under his ſeal, but have a direct recognition, that the king himſelf has exerciſed that 
power, by this very charter, which is ſtated in this record to be under the ſeal of 
the county palatine. 

The only remaining authority, that I ſhall trouble your lordſhips with, upon this 
point, is to be found in 2 | 1237, a queſtion in replevin upon ſome 
lands belonging to the duchy of Lancaſter ; the general ſtatement of the caſe and 
the queſtion, it is not material to trouble your lordſhips with, but the paſſage which 
I mean to quote as directly bearing upon the preſent queſtion, is this, All corpo- 
* rations made within the duchy, and out of the county palatine, by the duchy ſeal, 
& are without warrant,” 

So that your lordſhips find, here is an opinion (conformable to the doubt that was 
thrown out upon this ſubject, upon the principle, that none but the king could grant 
a corporation) that the duke of Lancaſter by his duchy ſeal could not grant a cor- 
Poration ; and therefore it is ſtated, that “ all corporations made within the duch), 
but your lordſhips will obſerve the words that are added, © and out of the county 
 ** palatine by the duchy ſeal, are without warrant ;” ſo that here it is recognized, 
that the limits of the duchy and county palatine are not co-extenſive, and that the 
authority which holds corporations, made under the duchy ſeal of the duke oi 
Lancaſter to be without warrant, extends only to thoſe within the duchy, and out 
of the county palatine. 
But it does not ſtop there, for it goes on to ſtate, that to make a corporation 1 
Jus regale, and cannot pals by the duchy ſeal; but within a county palatine, 
the king, by the dutchy ſeal, may make a corporation; becauſe there the duke of Lan- 


calter had 7ura regalia. I have, therefore, here an expreſs authority in point, * 
| 5 8 „ 
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the diſtinction is marked clearly between a county palatine and every other fran- 
chiſe, even the high franchiſes granted to the duke of Lancaſter as ſuch, and in 
right of his duchy of Lancaſter; that to them the general principle, that the 
king alone can make a corporation, ſhould apply, but with an expreſs reſerve, 
that it does not apply to the county palatine; for that a count palatine in his county 
palatine has jura regalia ; that on the contrary, Jura regalia comprehends expreſsly 
the right of making a corporation, and may be exerciſed under the ſeal of the county 
palatine. I ſhould miſpend your lordſhips time, therefore, if I, were to ſtate any 
further authority, this being directly in point, and bearing upon the preſent queſtion 
before your lordſhips. 

Lord Chancellor, The queſtion I believe was, whether the court would take ju- 
dicial notice of the exiſtence of that authority, or whether it muſt be averred ? 
There is a difference between allowing that the county palatine may be created, ſup- 
poſing the word ceunty palatine to be a technical law-phraſe, and not to be a popular 
and general »deſcription of the prerogattives and privileges that are granted, 
if it be technically a law phraſe, what is comprized in that phraſe ? whether 
a county palatine may be erected with more or with fewer franchiſes ? but let it be 
erected with as many franchiſes as it will, and ſuppoſing it to be perfectly clear, 
that the ſeal of the county palatine would create a corporation, whether the court 
has legal knowledge of the exiſtence of the county palatine, or whether it ought ta 
be averred ? | | | 

Mr. Serjeant Adair. It is ſtated in the books that-to a county palatine belong 
Jura regalia; your lordſhips will alſo find this laid down, that by the grant of a 
county palatine theſe rights paſs ; then I conceive that ſhews the deſcription of a 
county palatine to be a deſcription of which the courts have legal knowledge ; it 
is a legal and technical deſcription, which implies in it thoſe jura regalia which the 
law annexes to that franchiſe, as contra-diltinguiſhed from all other franchiſes (I 
believe) that can be granted. It does not only reſt there, but I conceive in any 
way of putting it, it could not have been pleaded in the paſſage alluded to by your 
lordſhip, otherwiſe than it has; for if the averment in the plea, after ſtating that 
the king had granted that charter under the ſeal of his county palatine of Cheſter, 
had been followed up by an averment, that the authority of the ſeal of the county 
palatine of Cheſter was ſufficient to create that corporation, it would have been an 
ayerment of the Ia, and not of the fat. | 

We are not bound to draw conclufions of law upon the pleadings, but to ſtate 
the facts, from whence your lordſhips are to draw thoſe concluſions ; all that we, 
therefore, were bound to ſtate (T am now ſuppoſing that we were bound to ſtate it 
at all, I hope I ſhall preſently ſatisfy your lordſhips we were not) was, the fact that 
it acas granted, and the authority by ab, it was granted. For from the autho- 
rities of the books (a few of which I have mentioned, and there are many more 
that your lordſhips will find, if you continue to entertain any doubts at all upon this 
Part of the caſe) it appears we have ſtated enough in law to ſhew, that this charter 
was well granted, becauſe we have averred, that it was granted under the ſeal of the 
county palatine of Cheſter ; and your lordſhips will find, that the ſtatute of Henry 
VIII. which alters the courſe of proceedings, with reſpect to thoſe grants under 
the ſeal of the county palatine, and transfers them to the crown of England jure 
corone, is a recognition (of which your lordſhips are bound to take judicial notice) 
that before that time the law was otherwiſe. 

I apprehend that this would be a ſufficient anſwer, provided the allegation ſtood 
in ſuch a ſtate that it was neceflary for us to ſupport it. But I conceive that no- 
thing can be more clear, than that it is not at all neceſſary; for 1 have already 
troubled your lordſhips in a former part of the argument with authorities, which, 
till they are impeached, are decifive, to ſhew that the defendant mult ſtand or fall 
by his own ſtrength upon this record; that he mult ſupport the title he has ſet forth 
in his plea; and, therefore, having claimed title under the charter of Chatles II. ig 
is ſufficient if we overturn that title, and it is not incumbent upon us to ſheiw that 
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any other title exiſts in any body elſe, or that the corporation of Cheſter were poſ- 
ſeſled of any other charter whatever, If there appears enough upon this record to 
| ſatisfy your lordſhips that the defendant cannot have a good title under the charter 

of Charles II. then it is immaterial whether the charter of Henry VII. is well 
pleaded by us or not. 5 

But I cannot help having Kill recourſe to this argument, that it is deſeribed to be 
granted under the ſeal of the county palatine, by the king, and to be accepted. 
Beſides, it is ſtated in the concluſion of the ſame plea, that there was a ſubſequent 
charter of corfirmation by Elizabeth, under the great ſeal of England, in right of 
her crown ; which confirmation, as well as her charter, was accepted. 

And it appears further, that the charter of Elizabeth was a charter of grant as 
well as confirmation, for a new authority is granted to the corporation by that charter, 
with reſpect to the election of officers, in a caſe not noticed by the former charter 
of Henry VII. fo that it appears, that the city of Cheſter, at the time of the judg- 
ment in quo warranto (which is the averment in our replication) was in pofleſſion 
of a charter of Henry VII. under the ſeal of the county palatine, confirmed and re- 
granted, with a new privilege, by Elizabeth, under the great ſeal of England. And, 
in truth, ſo firmly was it conceived, that the ſeal of the county palatine was not 
only ſufficient to paſs this franchiſe within the county palatine, that it might even 
have been doubted, whether a 'grant under the great ſeal of England would have 
been good, if it had not been for the ftatute of Henry VIII. And it is in the re- 
collection of the learned judge who firſt tried this cauſe, that an objection was taken 
under the iſſue of vn conceſſit to the charter of Charles II. as not being under the 
ſeal of the county palatine, but under the great ſeal of England alone. And the 
anſwer to that objection was drawn from the ſtatute of Henry VIII. which is un- 
queſtionably a ſatisfactory anſwer. | | | 

Since the ſtatute of Henry VIII. there can be no doubt that the king has a power 
to grant, by his great ſeal, in the county palatine, as well as throughout the king- 
dom. Before that ſtatute, I conceive, from the authorities I have ſtated, and others 
that might be found, that it not only appears that he had a power to grant by the 
ſeal of the county palatine, but that in truth, before that ſtatute, he could grant by 
no other. 

This objection will be material, upon no other ſuppoſition than that they Mould 
ſucceed, in eſtabliſhing the charter of Charles II. as good in all events, except that 
of there being a ſubſiſting charter of Henry VII. at the time of its being granted. 
Now your lordſhips will find in other parts of the argument, hat will by no means 
be decifive upon this caſe. | 

Another objection, which was hinted at upon the ſtate of our pleadings, applied to 
the ſecond replication, is the not averring, that the charter of Henry VII. con- 
tinued and was in force after the judgment quouſque, upon fir Robert Sawyer's in- 
formation; the averment in that replication only being, that that charter remained, 
and the charter of Elizabeth remained, in full force and virtue before, until, and 
at, the time of the ſaid judgment, | | 

Now I conceive a little attention to the ſtate of the pleadings will ſatisfy your 
Jordſhips that this is all we needed to have averred. The principle that the de- 
fendant mult make good the title ſtated in his own plea, applies moſt peculiarly to 
this part of the caſe; for the only uſe we make of the charter of Henry VII. at all 
the only reaſon whatever for introducing it upon this record by us at all, was, not 
that it was incumbent upon us to ſhew what the conſtitution of the corporation ©! 
Cheſter was; not that it was incumbent upon us to ſhew a mode of election, dif- 
ferent from that under which Mr. Amery claimed to be elected, but merely for the 
purpoſe of giving an additional reaſon upon this record, why the charter of Charles 
II. could not be valid and effective; “ becauſe,” ſay we, “ there were other prior 
«« charters which were in force, before and at the time of the judgment; becaule 
& there exiſted a corporation of Cheſter at the time of that judgment; and we 
& argue from thence, that it could not be annihilated by that judgment, and con- 
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« ſequently remained in full force and virtue, at the time the charter of Charles II. 
« was granted; for we have averred that it was in force at the time of the Judgment 
66 quouſyue.” | | 

The oppoſite party, apparently admiting this, and that the judgment guou/gue was 
not ſufficient to put an end to the old body, have rejoined, * but there was a further, 
% a firal judgment; and thereby,“ “ ſay they, that corporation, of which before 
« we had admitted the exiſtence upon the record, was put an end to.” Taking 
the whole of this together, it does appear ſufficiently ſtated upon our pleadings, 
that the charter of Henry VIE. was a ſubſiſting charter, after the time of the judg- 
ment, and after the time of granting the. charter of Charles II. It is averred by 
us, no iſſue is taken upon it, no negation whatever upon their pleadings. It ſtands 
an admited fact, that it was in force at the time of the judgment gueuſque 3 they 
don't themſelves aver that it was put an end to by that, but by aner, judgment, 
ſubſequent to, and different from, the former. We deny that fact, and it is found 
againſt them; the conſequence is, that the old charter was not deſtroyed by the 
judgment guoyſgue, It, therefore, ſtands ſufficiently clear upon this record, taking 
the whole together, that the charter of Henry VII. is, at this moment, the ſubſiſting 
charter of Cheſter. | 5 = 

Therefore, requeſting your lordſhips' recollection of the authorities which I have 
ſtated at length, in the former part of this a1gument, to ſhew that the judgment 
guouſgue did not, nor could, by its legal operation, put an end to the charter of 
Henry VII. or to any other charter which was exiſting at the time of that judg- 
ment; it being alſo found that no final judgment was given; it may be aſked, 
whether any thing elſe ſtated upon this record could put an end to that charter? 
J can find nothing elle which by any mode of argument, or intendment, could have 
ſuch an effect, except the acceptanee of the tublequent charter of Charles II. 

Then it becomes a queſtion, whether the acceptance of a ſubſequent charter 
can put an end to the prior corporation? and I think your lordſhips will find, that 
in whatever way the charter of Charles II could be conſidered, it could not put an 
end to the prior corporation. The charter of Charles II. mutt be confſtdered either 
as granted to the fame body of men, already incorporated by the charter of Henry 
VII. or to a d:ſſzrent body. RC 

It it were now contenced, that the charter of Charles put an end to that of 
Henry, by being granted to the ſame body, it muſt then be admited that @ corpora- 
tion exiſted, capable of taking a grant at the time of the latter charter, otherwiſe the 
principle of the acceptance ct a ſubſequent charter cannot apply; for the ac- 
ceptance of a charter by one body of men, can never affect a charter poſſeſſed by 
a different body of men. E 
- But if it be ſaid that the charter of Charles II. which does incorporate by the 
fame name, was in fact, or is in conſideration of law, taken to be granted to the 
exiting corporation, then I have a right to aſſert that there is no acceptance of that 
charter found upon this record; for the iflue that finds the acceptance of that 
charter finds 20 that it was accepted by the mayor and citizens of Cleſier (the exiſt- 
ing corporators at that time) but by the czt:Zers and inhabitants of Cheſter. 

I bel:eve, upon the firſt trial of this cauſe, the iſſue of the acceptance of the 
charter was very correctly underſtood ; for it was then ſtated, in the legal conſtrue- 


tion, to mean, whether it was accepted by the only people who could accept is in 
oint of laxy? that is, by the mayor and- citizens of Cheiter. So ſtated, every fact 


was againſt it. The non-acceptance followed of courſe, and was found; but as it 
came again to the jury upon the record, as it now ſtands z whether e:cepted by the 
etizens and inhabitants, as a diſtinct body from the mayor and citizens, under the charter 
of Henry VII. and that acceptance being found, it would be too hte now to cor + 
tend that it is an acceptance by the former body, or to ſay that it ſhall vary any right 
that body had before; for it was accepted by the citizens and inhabitants of Cheſter, 
as a body diſtinct from the corporation that had before exiſted, under the charter of 
Henry VII, That acceptance can never bind thole who had any rights under the 
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charter of Henry VII. ſo that it ean never come within the principle of a ſubſe- 
quent acceptance by the already exiſting corporation, 

But I will ſtate further, not only that no ſuch acceptance could have made this 
charter good, but that it is void in its firſt grant; for your lordſhips obſerve, that if 
in this charter of Charles II. by“ citizens and inhabitants,“ are meant, the exiſting 
corporation in Cheſter, there is a reſervation which the king had no power to make ; 
for the king does not grant to all the citizens and inhabitants, but to the citizens 
and inhabitants of Cheſter, aui the exception of eight perſons, by name. Now hers 
the king has, by his own authority, without quo warranto— without information — 
without any legal proceſs - without the allegation of any one cauſe of foriciture—- 
taken upon him, by his own act, by his letters patent and prerogative, ingly, to 
disfranchiſe eight members of that corporation; and, I believe, I need not beitow 
much argument to prove that to be a power which the law does not give the crown, 

Before I proceed to conſider the charter of Charles II. as granted to another body, 
T ſhall ſtop a little to take notice of an objection ſtated to the form of the de- 
fendant's plea ; and I cannot help confidering that objection as infinitely more 
weighty, in point of effect, than the others; becauſe the defendant, in this record, 
is to ikand by his own ſtrength, and not by any defect of pleading on the part of 
the proſecutor, 

It is not incumbent upon the plaintiff, in quo warranto, to make any one allega- 
tion in order to ſupport his proſecution, but, in general, that the defendant has 
uſurped ; which calls upon him to ſhew by what title he claims; it, therefore, the 
defendant fails in ſhewing that, the proſecutor need do nothing more to entitle him 
to the judgment of the court, . | 

It clearly appears, that the defendant, in his plea, upon the face of it, and unr- 
connected even with any other part of the pleadings, has not ſtated a ſufficient title 
in himſelf. For, ſuppoſing Charles II. had a power to grant a charter of incorpo- 
ration, at the time and under all the circumſtances, and that he actually did make 
ſuch a grant; there is no averment to ſhew that the corporate franchiſe of being an 
alderman, has under that charter been duly continued, and handed down. to the 
defendant ; becauſe he has not averred in that plea the exiſtence of thoſe integral 
parts of the corporation, the actual exiſtence and activity of which were nccciiary 
to conſtitute any future aldermen. | | 

It is averred, that the king having declared what oficers there u be in the cor- 
poration — (and taken as a new charter of incorporation, we are to ſuppoſe, that 
there were then no oflicers exiſting in the corporation, or in truth no corporation 
at all) — he either gives them exiſtence, or means mult be provided in which they can 
derive their exiſtence, from ſomething which the king does create and put in mo- 
tion. | | 
He directs in future how the ſucceſſion of mayor, aldermen, and common-council- 
men, reſpectively (particularly that of aldermen, which is the immediate queſtion 
here) ſhould be preterved ; that it fall be kept up, by repeated elections, from time 
to time, and directs by whom thoſe elections ſhall be made, and out of what body. 
'Then it ſeems incumbent upon the perſon who means to claim title under ſuch an 
election, to ſhew, that there once, at leaſt, exiſted both the body who were to elcct, 
and the body out of whom the election was to be made. I ſubmit to your lord- 
ſhips, that the defendant has ſpewn neither the one nor the other; for the election is to 
be made by the mayor, aldermen, and common-council, out of the common- 
council; in order, therefore, to ſhew a good title upon the face of this plea, the 
detendant ſhould have ſtated (there being at the time of the charter of Charles II. 
no mayor, no aldermen; no common-council, for that is emphatically the ground 
upon which he has reſted throughout) that the king did give exiſtence to all thoſe 
otacers, the exiſtence of which was neceflary to give the power of continuing the 
corporation. | 

Now he has only ſtated that the king appointed twenty-four perſons, therein 


named, to be the new and modern aldermen of the city of Cheſter ; but he has 
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not ſtated that the king appointed any aayer—that the king appointed any common. 


council ; there is nothing, therefore, in the plea of the detendant, from whence 
your Jordihips can infer that a mayor and a common-council exiſted after that 
charter; for it is incumbent upon him to ſhew, that at the hour of granting thar 
charter, no mayor and common-council exiſted; if there did not, it is not ſtated 
that the king nominated any mayor or common-copncil. I confeſs, that upon con- 
ſidering this objection, fince it was ſtarted in the courſe of the argument, it ſtrikes 
me as being of very great weight; and I ought to ſtate to the houle and my client, 
ſome apology for not having myſelf made it at the outlet. 

The belt apology in theſe caſes is the truth —we were ſo confident of our ground 
upon the general, legal merits of this caſe, that we -were extremely defirous of 
having the judgment of the houſe, upon thoſe general, legal merits, which 
ſhould inform the citizens of Cheſter upon what conſtitution they really were to 
{tand in future; which ſhould inform the kingdom at large, to what ſources of au- 
thority they were to look for the eſtabliſnment of their corporate rights; which 
ſhould ſatisfy the people, whether thefe charters, granted in the moment of deſpo- 
tiſm, and for the worit of purpoſes—built and eſtabliſhed upon the ruins of all the 
corporate franchiſes in the kingdom, were now to be revived, near a century after 
the period from which, to the preſent hour, they have lain dormant ; whether 
they were now to have legal effect given them, and all the corporations of the 
kingdom to be new modelled ? t was the queſtion upon which we, ftrongly rely- 
ing upon the authorities in the law books, ſtrongly relying upon the facts in the 
caſe, were deſirous of having the opinion and judgment of your lordſhips; we 
therefore were not very anxious and {olicitous to gain a judgment founded upon any 
other ground. But your loraſhips muſt decide according to the law upon the 


record. 


It, therefore, only remains for me to ſtate (and I ſhall endeavour to do it as 
ſhortly as I can} the remaining grounds upon which it appears to me perſectly clear 
and decifive, that in no point of view in which this caſe can be coniidered, Mr. 
Amery can ſupport the title he has ſtated on his plex. Sig, 

1 have, in the former part of my argument, proved to your lordſhips, by many 
and reſpectable authories, applied to the facts in this record, that down to the mo- 
ment of granting the charter of Charles II. there was an exiſting corporation in 
Cheſter ; 1 care not of what rights poſſeiſed, nor in what mode it had its exiſtence. 

it there eras ſuch an exiſting corporation, the charter of Charles II. was wholly 
void; in whatever point of view it is confidered, and I have already proved it to 
be ſo, on the ſuppoſition of its being granted to the Hen exi/tiny corporation. 

If we ſuppoſe it to be granted to anther body, then, my lords, 1 have very little 
difica]ry indeed in proving it to be void; for if you eftabliſh that there was a cor- 
poration exiſting in Cheſter on the day of the date of that charter, and if that charter 
1s granted to another body in the fame place, I am warranted by all the authorities 
in the books to aſſert (and it has never yet been attempted to be denied will ven- 
ture to ſay, that it never will be denied by any lawyer) that there cannot be a new 
charter of incorporation granted for ſimilar purpoſes, to a different body, where a 
corporation already exiſts. N 
I know no third ſuppoſition to put with reſpect to the objects of the charter; I 
know no other alternative to take, but that either it is granted to the ſame or to a 
different body. If the ingenuity of my learned friends can find any other, I ſhall 
be much obliged to them for the information. | : | 

I ſhall further Rate to the houſe, becauſe I with to cut up ever ground upon 
which the defendant's caſe can ſtand, that even if this charter were not void, with 
reſpect to the perſons to whom it was granted, it was void with reſpect to the ſub - 
ject-matter of the grant itſelf. | | 

I. conceive it is void, becauſe of the reſervation of a power which, in every way 
of conſtruing it that has yet been attempted, appears to me perfectly unwarranted 
by law, I mean the power of amotion of the corporate officers, named 5 the 
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charter of Henry VII. ſo that it ean never come within the principle of a ſubſe- 
quent acceptance by the already exiſting corporation. £5 

But I will ſtate further, not only that no ſuch acceptance could have made this 
charter good, but that it is void in its firſt grant; for your lordſhips obſerve, that if 
in this charter of Charles II. by « citizens and inhabitants,” are meant, the exiſting 
corporation in Cheſter, there is a reſervation which the king had no power to make ; 
for the king does not grant to all the citizens and inhabitants, but to the citizens 
and inhabitants of Cheſter, auith the exception of eight perſons, by name. Now here 
the king has, by his own authority, without quo warranto— without information — 
without any legal proceſs - without the allegation of any one cauſe of forfeiture — 
taken upon him, by his own e act, by his letters patent and prerogative, ſingly, to 
disfranchiſe eight members of that corporation; and, I believe, I need not beitow 
much argument to prove that to be a power which the law does not give the crown, 

Before I proceed to conſider the charter of Charles II. as granted to another body, 
I ſhall ſtop a little to take notice of an objection ſtated to the form of the de- 
fendant's. plea ; and J cannot help conſidering that objection as infinitely more 
weighty, in point of effect, than the others; becauſe the defendant, in this record, 
is to ttand by his own ſtrength, and not by any defect of pleading on the part of 
the proſecutor. f 5 | 

It is not incumbent upon the plaintiff, in quo warranto, to make any one allega- 
tion in order to ſupport his proſecution, but, in general, that the defendant has 
uſurped ; which calls upon him to ſhew by what title he claims; if, therefore, the 
_ defendant fails in ſhewing that, the proſecutor need do nothing more to entitle him 
to the judgment of the court, | 

It clearly appears, that the defendant, in his plea, upon the face of it, and un- 
connected even with any other part of the pleadings, has not ſtated a ſufficient title 
in himſelf. For, ſuppoſing Charles II. had a power to grant a charter of incorpo- 
ration, at the time and under all the circumſtances, and that he actually did make 
ſuch a grant; there is no averment to ſhew that the corporate franchiſe of being an 
alderman, has under that charter been duly continued, and handed down to the 
defendant ; becauſe he has not averred in that plca the exiſtence of thoſe integral 
parts of the corporation, the actual exiſtence and activity of which were neceſlary 
to conſtitute any future aldermen. | | 

It is averred, that the king having declared what officers there u be in the cor- 
poration — (and taken as a new charter of incorporation, we are to ſuppoſe, that 
there were then no officers exiſting in the corporation, or in truth no corporation 
at all)—he either gives them exiſtence, or means mult be provided in which they can 
derive their exiſtence, from ſomething which the king does create and put in mo- 
tion. | 

He directs in future how the ſucceſſion of mayor, aldermen, and common-council- 
men, reſpectively (particularly that of aldermen, which is the immediate queſtion 
here) ſhould be preſerved ; that it all be kept up, by repeated elections, from time 
to time, and directs by whom thole elections ſhall be made, and out of what body. 
'Then it ſeems incumbent upon the perſon who means to claim title under ſuch an 
election, to ſhew, that there once, at leaſt, exiſted both the body who were to elect, 
and the body out of whom the election was to be made. I ſubmit to your lord- 
ſhips, that the defendant has ſhewn neither the one nor the other ; for the election is to 
be made by the mayor, aldermen, and common-counci), out of the common- 
council; in order, therefore, to ſhew a good title upon the face of this plea, the 
detendant ſhould have tated (there being at the time of the charter of Charles II. 
no mayor, no aldermen, no common-council, for that is emphatically the ground 
upon which he has reſted throughout) that the king did give exiſtence to all thoſe 
otlicers, the exiſtence of which was neceflary to give the power of continuing the 
corporation. . 

Now he has only ſtated that the king appointed twenty-four perſons, therein 


named, to be the new and modern aldermen of the city of Cheſter; but he has 
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not ſtated that the king appointed any mayor — that the king appointed any commons 
ccuucil; there is nothing, therefore, in the plea of the defendant, from whence 
your lordihips can infer that a mayor and a common- council exiſted after that 
charter; for it is incumbent upon him to ſhew, that at the hour of granting that 
charter, no mayor and common- council exiſted; if there did not, it is not ſtated 


that the king nominated any mayor or common- council. I confeſs, that upon con- 
ſidering this objection, ſince it was ſtarted in the courle of the argument, it ſtrikes 
me as being of very great weight ; and T ought to ſtate to the houte and my client, 


ſome apology for not having myſelf made it at the outlet. | 

The belt apology in theſe caſes is the truth —we were ſo confident of our ground 
upon the general, legal merits of this caſe, that we were extremely defirous of 
having the judgment of the' houſe, upon thoſe general, lega! merits, which 
ſhould inform the citizens of Cheſter upon what conſtitution they really were to 
{tand in future; which ſhould inform the kingdom at large, to what ſources of au- 
thority they were to look for the eſtabliſnment of their corporate rights; which 
ſhould ſatisfy the people, whether theſe charters, granted in the moment of deſpo- 
tiſm, and for the worit of purpoſes—built and eſtabliſhed upon the ruins of all the 
corporate franchiſes in the kingdom, were now to be revived, near a century after 
the period from which, to the preſent hour, they have lain dormant ; whether 
they were now to have legal effect given them, and all the corporations of the 
kingdom to be new modelled ? that was the queſtion upon which we, ſtrongly rely- 
ing upon the authorities in the law books, ſtrongly relying upon the facts in the 
cale, were deſirous of having the opinion and judgment of your lordſhips ; we 
therefore were not very anxious and ſolicitous to gain a judgment founded upon any 
other ground. But your lordſhips muſt decide according to the law upon the 
record. | 

It, thereſore, only remains for me to ſtate (and I ſhall endeavour to do it as 
ſhortly as I can) the remaining grounds upon which it appears to me perſectly clear 
and deciſive, that in no point of view in which this caſe can be coniidered, Mr. 
Amery can ſupport the title he has ftated on his plea, . 

I have, in the former part of my argument, proved to your lordſhips, by many 
and reſpectable authories, applied to the facts in this record, that down to the mo- 
ment of granting the charter of Charles II. there was an exiſting corporation in 
Cheſter; I care not of what rights poſſeiſed, nor in what mode it had its exiſtence. 

ir there was ſuch an exiſting corporation, the charter of Charles II. was wholly 
void; in whatever point of view it is confidered, and I have already proved it to 
be ſo, on the ſuppoſition of its being granted to the cher exiſting corporation. 

If we ſuppoſe it to be granted to anther body, then, my lords, I have very little 
diftica]ty indeed in proving it to be void; for if you eſtabliſh that there was a cor- 
poration exiſting in Cheſter on the day of the date of that charter, and if that charter 
is granted to another body in the ſame place, I am warranted by all the authorities 
In the books to aſſert (and it has never yet been attempted to be denied—1 will ven- 
ture to ſay, that it never will be denied by any lawyer) that there cannot be a new 
chartcr of incorporation granted for ſimilar purpoſes, to a different body, where a 
corporation already exiſts, 3 5 
I know no third ſuppoſition to put with reſpect to the objects of the charter; I 
know no other alternative to take, but that either it is granted to the {ame or to a 


different body, If the ingenuity of my learned friends can find any other, I ſhall 


be much obliged to them tor the information. | 

I ſhall further ſtate to the houſe, becauſe I wiſh to cut up every ground upon 
which the deſendant's caſe can ſtand, that even if this charter were not void, with 
reſpe& to the perſons to whom it was granted, it was void with reſpect to the ſub - 
ject-matter of the grant itſelf. | | 

I conceive it is void, becauſe of the reſervation of a power which, in every way 
of conſtruing it that has yet been attempted, appears to me perfectly unwarranted 
by law. I mean the power of amotion of the corporate officers, named 4 8 
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clauſe, which reſerves that power. I am afraid it will be neceſſary to point out the 
different conſtructions that have been attempted to be put upon this part of the 
churter. | 

We have contended, that by the natural conſtruction, and by the (as I think) 
Irreſiſtible operation of that power, if exerciſed, the king does in effect, though 
not in terms, reſerve to himſelf a power of diffolving the corporation by his own 
will and p'eaſure, without information-- without cauſe of forfeiture alledged; for, 
as I conceive, it amounts, in effect, though not in terms, to a full power to remove 
all the acting conſtituent members of this corporation, who can continue its ex- 
iſtence; for upon comparing the power of amotion, as ſtated upon this record, with 
the appointment of officers, by the charter, your lordfhips will find, that the framers 
of it have been fo deſirous of making this power as extenſive as words could make 
it, that they have, in this clauſe, deſcended to an enumeration of every one of the 
ofiicers exiſting in the corporation ;—the mayor—the ſheriffs - the recorder the 
town-clerk—the murengers—leave-!ookers ;— without tiring your lordſhips with the 
recapitulation, they detail every one, I can venture to ſay, of the officers which 
were directed to exilt by the charter. | 25 

The king reſerves a diind power of removing each of theſe officers ; he reſerves 
alſo a power of removing one or mere of the aldermen or common- council]; ſo that 
there is no one deſcription of an integral part of this corporation, which can per- 
petuate its exiſtence, to which this power, in the terms of it, does not extend. 

E therefore contend, that the power which extends to the removal of each, 
extends to the removal of al/; for it would be extremely difficult for thoſe 
who contend for a different conſtruction, to draw the line, and ſay where the 
exerciſe of this power of amotion ſhail ſtop. If it is aſked (ſuppoling for a moment 
the power of amotion to be good) has the king reſerved a power of amoving the 
Mayor? it muſt be anſwered in the affirmative. If it ſhould be aſked, has he 
reſerved the power of amoving the recorder, the ſheriff, the town-clerk ? it muſt 
be anſwered in the afimative. If it ſhould be aſked, has he reſerved a power cf 
amoving azy of the aldermen or common-counci! ? no other anſwer can be given 
but in the affirmative. Then upon what ground can it be ſaid that he ſhall not 
remove the mayor and the ſheriffs ? that he ſhall not at the ſame time remove both 
the recorder and the town-clerk ? 

Can it be ſaid, if he has a right to remove one alderman, that he ſhall not remove 
#0? J am ſure the very terms of the charter are expreſsly againſt that, for 't 1s 
indefinite as to. the number, but it is clearly plural, No doubt, therefore, the king 
has reſerved (if he could. reſerve it) a power of removing more than one of the alder- 
men and common-council ; where then ſhall we ſtop? Soppoſe the king, on the 
the ſame day, in execution of this power, was to iſſue an order of removal againſt 
A. another againſt B. another againſt C. and ſo through all the twenty-four letter:, 
which exactly anſwer to the twenty-four aldermen of Cheſter ; ſuppoſing the power 
to be good at all, what court can take upon them to ſay, which of theſe aldermen 
ſhall not be removed? 

Could the court ſay, that B. ſhall not be removed, becauſe the king, upon the 
ſame day, has removed A? that C. ſhall not be removed, becauſe he has removed 
both A. and B? How, therefore, is it poſſible to ſtop ? or which of theſe orders 
ſhall be held void? they are concurrent orders; there is no priority of date; no- 
thing that can determine <v/4c ſhall not take effect. ; 

I ſhould like to know what ingenuity can give effect to any of theſe orders, that 
will not give effect to all? the power is, therefore, either wholly nugatory, or it 
enables the crown to remove an integral part of the corporation, and by that means 
to defeat its power to continue its own exiſtence. If that would be the effect of ſo 
many ſeparate orders of removal, can it be ſaid the king's order, which reſerves the 
power of removing one or more, ſhall be void, if tavo or more perſons are included 
in the /ame order? Shall it be void, therefore, for five? for ten? for what RG 
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and where ſhall the power of the king ſtop ? and what court ſhall ſay, this order 
mall be void, becauſe the king has included ſo many in it? | 

It ſeems to me that no ſound<onlitruCttien can be adopted ſo as to give any actual 
effect to this power, which will not go the whole length of giving it an effect which 
is too monſtrous to be ſupported. This limit, perhaps, may be contended for, that 
as there is a power given to elect others in the place of thoſe removed, the king ſhall 
remove only ſo many as will leave a ſufficient number to elect others in their Place. 

Now the abſurdity of that will appear when you try it by the operation of dif- 
ferent orders. It may be contended there muſt be a majority of each body, at leaſt 
there muſt be a majority of aldermen ; there muſt be a majority of common-council- 
men ; and, therefore, that the king ſhall not, at once, and without waiting for an 
election, remove a majority of thoſe bodies, ſo as to prevent the power of their 
continuance. But if the king cannot remove thirteen, which is a majority of twenty- 
four, but may remove eleven, and twenty-four orders are iflued at the ſame time, how 
can it poſſibly be ſaid evhich eleven ſhall be turned out and disfranchiſed by that 
order, and hich thirteen remain? The ſame might be argued of the common- 
council, (See p. 272.) | | | 

There is no way of putting this order, ſo as to make the execution of it de fade 
practicable, which will not involve the monſtrous abſurdity of the king granting a 
corporation in perpetuity, and reſerving to himſelf a power to diflolve, and put an 
end to that very corporation he had ſo created, In this way, therefore, of conſider- 
ing it, it ſeems, if we conſtrue the power in the only way in which it appears to 
me that it can be effectively conſtrued, it cannot admit of a doubt but that ſuch a 
power would be contrary to law. I have already ſtated authorities to ſhew, that 
the king, by his prerogative, cannot put an end to the exiſtence of a corporation. 
I need only ſtate ſome authorities to ſhew that the king, by his prerogative, and by his 
letters patent, cannot alter the general courſe of the common law of the kingdom. 
I conceive the general courſe of the common law of the kingdom to be clear and 
indiſputable ;z that a corporation once duly created, ſhall continue its exiſtence; I 
lay ſo as not to be diſſolved by any judgment whatever, or by ſurrender ; but it 
will be granted to me, thus far at leaſt, that it is the law of the kingdom that it ſhall 
continue its exiſtence till that exiſtence ſhall be determined by ſome legal proceſs, 
or legal means. Then it follows deciſively, that the reſervation of that power is 
contrary to law. It is ſtated under title Prerogative, in 2 Noll. Abr. 164, in diſtinct 
terms, and caſes put, and inſtances given, to ſhew, that the king, by his preroga- 
tive, cannot alter the courſe of law, even with reſpect to perſons who ſhall be 
willing to take a grant. In the firſt placito, under that title, it is ſtated, that the 
king cannot alter the courſe of deſcent ; he cannot grant to any perſons (however 
willing they may be to take the grant) in a manner different from the rules of law: . 

The next placito ſtates, that he cannot grant, oy charter, that lands ſhall be 
Ceviſeable, or that they ſhall deſcend to a ſole heir, where, by the common law, 
the deſcent was different. | | 4 

The fourth placito ſtates, that the king eannot grant to a man, that he ſhall hold 
his lands after his entry into religion, becauſe that is contrary to the common law 
of the land, and the heir is diſheritable by his entry into religion. 

It is ſtated in placito eight, that the king cannot grant to another to hold pleas ac- 
cording to the courſe of the civil law, for the king cannot alter the law ; and where 
ſuch a grant was made to the Univerſity of Oxford, it was held void by al! the 
jultices of England. | 

It is ſtated in placito ten, that the king cannot grant that the couneil of York ſhell 
hold plea by Engliſh bill, upon an obligation or matter triable at common law, for 
he cannot alter the law which is the inheritance of every man. | 
It, therefore, diſtinctly appears, that the principle of law is the ſame, with the 
principle of ſound policy and conſtitutional doctrine, that the king, by his prero- 
gative, cannot alter the general law of the land, however willing any particular de- 
Domination of his ſubjects may be to conſpire with him (if I may ſo uſe the ex- 
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preſton) to that purpoſe, and to accept of a grant contrary to the law, yet the lay 
will not permit any ſuch grant to take effect. | 
The ſame doctrine is laid down by lord Coke, in his 2 Iuſt. page 282, in his 
reading on the ſtatute of Glouceſter, in his comment upon the words, „“ that 
* they ſhall not be held to anſwer without original writ ;” © here,” ſays my lord 
Coke, „“ is an antient maxim in the law implied, that regularly no man ought to 
% an{wer for his freehold, franchiſe, or other thing, without original writ jecurdu 
& ſegem terræ; any ſtatutes to that effect are but declarations of the antient common 
* law, as here it is to be ſeen in the caſe of franchiſes in the king's own caſe.“ 
(See p. 301.) 8 | 
I flatter myſelf that I needed not to have ſtated any authorities to prove the pro- 
poſition for which I am now contending, when J recollect to whom J have the 
honour of addrefling mylelf. I believe the principle that the prerogative of the 
crown cannot extend to alter the law of the land; that no grant, contrary to that 
law, can be made good by the crown, or even by the acceptance of thoſe to whom 
it is granted—I am jure that principle is too deeply engraven upon the hearts of 
every one of your lordſhips, who hear me, to make it neceſſary for me to trouble 
you with my obſervations upon it at all, and I ſhould make an apology for doing 
I ſhall only trouble your lordſhips with one or two authorities, as to an applica- 
tion of that principle, to the preſent caſe ;—I conceive it is beyond all doubt, that 
this clauſe of amotion, in any way of conſtruing it, is void; for even ſuppoling it 
to amount to a power of amoving only the minority, it {till would enable the king, 
by his own letters patent, to disfranchiſe any number ſhort of a majority, without 
ground of complaint, and without legal proceſs ; that, though leſs contradictory in 
its effect to common ſenſe, and leſs alarming at the moment, is yet equally contrary 
to the principles of law. For even if the king were to turn out one individual, 
without legal grounds of forfeiture, by his own order of amoval, it is impoſſible, 
in my apprehenſion, for imagination to frame an argument which can ſupport this 
as a legal power reſerved in the charter of Charles IL. | | 
Then I am to contend, that if this power be illegal and void, the whole charter 
is void in conſequence of it. Iam aware, that in the grant of a common perlon, 
the law is otherwiſe; if a common perſon make a grant upon a void condition, the 
grant ſhall enure, diſcharged of the condition; but your lordſhips know, that with 
regard to the crown, it is otherwiſe ; that, if the king ſhall be deccived in his 
grant; if he miltakes either the law or the fact, in that grant, the ale is void; 
and it ſhall not be in the power of the grantee to ſay, © I will take that from the king 
which he meant to couple with a condition; that condition cannot take effect, 
therefore I will take the thing without the condition;“ the king never meant to 
grant, unleſs that condition took effect, and that not taking effect, he never meant 
to grant at all. | | | | 
I will not trouble your lordſhips with doing more than referring to the authorities 
in the books, 1 Rep. 48. Hob. 223. Your lordſhips will hind that they ſupport the 
diſtinction between the grant of the king, and the grant of a common perſon ; and 
they ſupport the propoſition in this extent, that if the king is deccived in his grant, 
either in fact or in law (for there may be a diſtinction in that allo} if the grant 
cannot operate according to the king's intention, it is void in toto. | 
I ſhall content myſelt, upon this part of the caſe (e p. 304) with ſtating another 
principle. As the king is not bound by the grant, if it contains any thing that 
cannot take effect, for that the whole charter muſt operate or none of it, ſo in 
the caſe of a new charter of incorporation (which this of Charles II. is contended 
on the oppoſite fide to be) the perſons to whom it 3s granted, mult have accepted or 
rejected the whole ; I ſhall ſtate but one authority to that=3 Burr. 1650. © There 
« is a vaſt difference,“ (fays lord Mansfield) “ between a new charter granted to a 
% new corporation (who muſt tate it as it is given) and a new charter given to a 


corporation already in being, and acting either under a former charter 0: preſcrip- 
« tive ulage,” | _ My 
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My lords, I therefore contend that this power of amotion is void of itſelf, whether 
it be conſidered as a power to amove all the corporation, or only a few individuals 
of it; that if it had been a power to amove only one individual of that corporation, 
it would be void in point of law; that moreover the corporation muſt accept or 
rejet the whole, and the whole is void if the whole cannot take effect; I have, 
therefore, contended, that the corporation of Charles II. under which Mr. Amery 
alone claims title, is void in reſpe& of the perſons to whom granted; or that if 
good in reſpect of the perſons to whom granted, it is void in reſpect of the matter 
which it contains. I have only one ſuppoſition further to contend with upon this 
head, and that is a ſuppolition which, I confeſs, I am unwilling to ſtate, even for 
the ſake of arguing upon it; it is io ſubverſive of thoſe principles upon which the 
whole condition of the kingdom depends; I mean the ſuppoſition tor a moment, 
that this power of amotion could be good, and could be ſupported, 

1 adopt that ſuppoſition merely for the ſake of ſhewing, that whatever arguments 
may be uſed, they will all equally fail when they come to the concluſion of ſup- 
porting the title of Mr. Amery. If that which I ſtrongly proteſt againſt, which [ 
have all along been arguing againſt, ſhould prevail; ſo far from its hurting my 
client (I do think it will deeply hurt the law of England) but ſo far from hurting 
the proſecution in this cauſe, it makes an end of the defendant's title altogether z 
for if, for a moment, we ſuppoſe that the power of amotion, reſerved by the charter 
of Charles II. is good, it has been exerciſed in its full extent, and the corporation is 
put an end to z if the power is bad, it vitiates the charter, and in neither of theſe . 
caſes is there a ſubſiſting corporation, under the charter of Charles II. As there is 
an end of the title of Mr. Amery, if it could poſſibly be your lordſhips' opinion 
that the conſtituent parts of the corporation of Charles II. have been removed by 
lawful authority (I mean by the order of council of king James II.) ſo I fartheft 
contend, that the ſame concluſion will follo as againſt the title of Mr. Amery, 
whether they are removed by lawful authority or not, ; 

If, therefore, it appears in this reeord, that, under pretence of this order of 
amotion, the mayor, aldermen, and common-council, or I wil! ſtate the alder- 
men and common-council only; if it appears, that, in conſequence of this ſuppoſed ' 
order of amotion, and under pretence of it, the aldermen and common-council o 
the city of Cheſter, were, on the day mentioned in this record, de fade removed, 
it is perfectly indifferent as to the conciuſion' to be drawn in this eaſe, whether that 
was lawfal or not, becauſe it is not ſtated that they ever again atied or came inte en- 
iſcence. EEE | | 1 
£ Now I will prove to your lordſhips, that it is fully ſtated upon this record, that 
they were de fas removed; it is ſtated, that on the twelfth of Auguſt, 1688, cers 
tain perſons, by name, were then aldermen of the city of Cheſter ; it recites twenty- 
four, and it does not leave it to your lordſhips? inference, from any recital z but it 
ſtates further, that there was no other alderman of the ſaid city of Cheſter at that 
time. It then proceeds to ſtate forty other names; that thoſe gentlemen, by name, 
were all of them common-council-men, and that there were no other commons 
council-men ; then it proceeds to ſtate, that king James II. by his order in privy 
council, made in execution of the power reſerved by the late king Charles, did 
order, that the faid Hugh Starkey; and the others, and the ſaid Richard Leving 
eſquire, recorder, aldermen, and juſtices of the peace (it enumerates // the officers of 
the corporation) the aldermen and common-council-men, ſhould be —and there it 
might have ſtopped if it ſtared only the order itſelf — but it goes on further, and 
ſays, and they were thereby removed and diſplaced from their aforeſaid offices and ems 
ployments in the ſaid city of Cheſter ; and then it ſtates, that the aid order in 


| c&uncil, under the ſeal, was fignified to them, and thereby they and each of them, 


ſeverally and reſpectively, became and were amoved from their reſpective officesg 
and, therefore, the power of election ceaſed. _ E 

Now if they avere removed from their places, what ſignifies, in point of law, 
lu they were removed? II all the 17 and all the common · council men, 
| 1 11 | were 
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were in fact, on the 12th of Auguſt, 1688, removed from their places, let my 
learned friends ſhew what fact is ſtated on this record to revive and give them a ju. 
ture exiſtence, jurſuant to the charter of Charles II. There is no ſuch fact ſtated. 
How is it poſhble then to contend, that the power of election remained, when 
every one of the aldermen, and every one of the common- council, out of whom . 
the election was to be made, and who were to join them in that election, were, 
in fact, diſplaced and removed, on the twelfth of Auguſt, 1683 ? If, however, all 
the reaſois I have hitherto given ſhould fail, and your lordſhips ſhould be of opinion, 
that there was no ſubſiſting corporation, in point of law, in Cheſter, at the time of 
granting the charter of Charles II. that that charter was directed to perſons com- 
petent to accept it; that it was good, as to the ſubject- matter of the grant; that 
the power of amotion was bad, and that no act was done in purſuance of tha: 
power of amotion, which could have, or had, any effect: — Suppoſing your lord- 
ſhips to go all the length of ſaying, that on the twenty-ſtxth of October, 1688, 
ſubſequent to this actual removal, which is ſo ſtated on the tweltth of Auguſt, there 
ſtill ſubſiſted a full and entire corporation, capable of acting and of con inuing its 
elective power; and that on the twenty-ſixth of October, in the ſame year (which 
was the date of the charter of James II.) there was a ſubſiſting corporation under 
the charter of Charles II. yet it ſtill appears upon this record, that Mr. Amery 
could have no title under it, and that that charter does not now exiſt, becauſe the 
charter of confirmation and reſtoration of James II. is directed to the mayer and citi- 
zen} of Cheſter. | | | | 375 5 
Will n y learned friends contend - will it lie in their mouths to ſay - that there wa: 
any other mayor and citizens of Cheſter, at that time, except thoſe that were in- 
corporated by Charles 11 ? The whole of their argument has gone the direct con- 
trary way; every part of this cauſe, from its firſt litigation to this moment, has, on 
their part, gone upon the ſuppoſition, that there were no mayor and citizens of 
Cheſter exiſting, except thoſe created by the charter of Charles II. | 
I have not forgotten the emphatical words of my friend on my left hand, when 
this firſt became the ſubject of diſpute : * The whole corporate capacity was done 
% away—there was no mayor—there were no aldermen— there were no common- 
c council men ſheriffs” — (and, with a rapidity of enumenggion, my learned friend 
ran through the whole) © there was no freeman—no perſon who had a corporate 
1% exiſtence in the city of Cheſter, except thoſe who were created by the charter of 
« Charles II.“ bro. . . | > | 
It that be ſo, the charter of James is directed to the mayor and citizens of 
Cheſter, and it ſtands now upon record, that the mayor and citizens did accept the 
charter of James; then the proviſions of the charter of Charles II. are gone by the 
charter of James; they have not averred that any ſubſequent act was done to inva- 
lidate the charter of James; and if the charter of James was in fact directed to the 
body incorporated by the charter of Charles II. the charter of James is the ſubift- 
ing charter. | © | BE 
So that, whether the charter of Henry VII ſubſiſted, or the charter of Elizabeth 
ſubſiſted, down to the granting the charter of Charles II. gr whether they were 
done away, and the latter was ever ſo legally eſtabliſhed ; al, upon this record, it 
appears to your lordſhips, that the charter of James II. is the ſubſiſting charter of 
the corporation of. Cheſter. The univerſal underſtanding of all mankind has gone 
along with this argument; from the time when this reſtoring charter was granted 
to the city of Cheſter, that of Charles II. has, till this preſent moment, lain! 
dead letter in the corporation-cheſt. 
Jam not meaning to travel out of the record, and ſtate facts to your lordſhips— 
I am not at I berty ſo to do; but I can ſtate to your lordfhips, from authorities in 
the books of law, from judicial declarations, what will ſhew your lordſhips that the ide 
of the charter of Charles II. ſubſiſting, at leaſt fince the granting of that of James 
was never entertained till the day of the judgment that we have appealed again; 
for your lordſhips will find the corporation of Cheſter themſelves, at periods fit 
: | | nears 
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ncarer the time of granting this charter; at periods when they beſt knew what 
charters they had accepted and acted upon, excluding the charter of Charles II. and 
denying it to be their conſtitution. ; | wh 
Your loraſhips will find, that very ſoon after the granting of this charter, a quo 
warranto was filed againſt the corporation of Cheſter (it is reported in Camberbach, 
307) it was in the fixth of William and Mary; your lordſhips ſee that was a perigd . 
ſoon following the granting of theſe reſpective charters. To that quo warrants the 
conititution returned by the corporation, was the charter of Henry VII. as con- 
ſirmed by James II. | | | | 175 
' Your lordſhips will fad, therefore, that ſo early as that, they had no idea of 
ſerting up the charter of Charles IT themſelves; they who beſt knew under what 
they. ated, neyer fancied that they were acting under the charter of Charles IT. 
Your lordſhips will find, that at a more advanced period, but ſtill a diſtant period 
rom this, and much nearer the date of this charter (in the year 1733) another in- 
formation in quo warranto was filed againſt the corporation of Cheiter ; and that 
was in the caſe of the King v. Johnſon ; that caſe is reported. And there is in the poſ- 
teſſion of one of the officers of the Crown-otiice, a very accurate, ſull manuſcript 
report of that caſe, by Mr. Maſterman, who, at that time, was malter of the 
Crown-oftice; it is now at your lordſhips' bar, and a fuller and more accurate re- 
port of that caſe than any in print; it is alſo from the beſt authority, from the 
maſter of the Crown-office, who was in poſſeſſion of the records, who ſtates diſ- 
tinctiy every fact in the caſe. N | 1 
Vour lordſhips will ſee, that there an attempt was made to ſet up this extraordi- 
nary charter of Charles II. for upon a rale to ſhew cauſe why an information ſhould 
not be granted, they did ſtate, that there was ſuch a charter in exiſtence; it crept 
out of the corporation-cheſt then, for the firſt time, and they ventured to hint ta 
t12 court, that there was ſuch a thing. But it met with ſuch a reception from the 
learned judges who ther preſided in the court of Kng's-bench, that from that mo- 
ment to the preſent occaſion, it has never dared to face the light. Tg 
It was treated in ſuch a manner by lord Hardwicke, and the judges of that time, 
that notwithſtanding upon the allegation (on the rule to ſhew caule) of the exiſtence 
of that charter, purtuant to the mode preſcribed by which Johnſon had been elected, 
the rule for an information was made abſolute ; an information in quo warranto 
was granted againſt Johnſon, and he pleaded to it; but he did not dare to plead the 
charter of Charles II. after the manner in which it had been treated by the court 
on the contrary, he had recourſe to an old bye-law made under the charter of 
Henry VII. himſelf ſtating in his plea the charter of Henry VII. to be the ſub- 
fiſting charter of Cheſter ; he had recourſe to an old bye-law made under that 
Charter, upon which an iſſue was taken, and that iſſue found for the defendant. 
The reaſon was obvious why your lordſhips have not had the ſame plea here; 
that bye-lay was as much a nullity as the charter of Charles II.— ſo clearly a nyllity, ' 
that my friends who have now the conduct of the corporation of Cheſter,” were 
too good lawyers to adviſe any body to reſt their title upon that bye-law. Whe- 
ther they have reſted it upon any better title, your lordſhips? judgment will 
ultimately determine ; but as the laſt attempt to ſupport the uſurpation of this mode 
of election in a ſelect body of the corporation of Cheſter, they have once more 
ventured to have recourſe to this dormant and reprobated charter of Charles II. 
My lords, I truſt that the final deciſion of this cauſe, will teach them, that from 
ſuch an exerciſe of the prerogative of the crown, no rights can be derived - that 
no rights can be ſubverted—and that the antient privileges of the many corporations 
in the kingdom, who claim by preſcription, or by antient charters, will not nor 
again be ſet afloat, by a deciſion, that the charters granted by Charles II. upon his 
Judgments in quo warranto, were good in point of law, and extinguiſhed all their 
former rights. 17.7... NL re rl were ne n 2 
Ford Chancellor, Where is that caſe OR of the King v. Johnſon } © 10 | 
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Mr. Serjeant Adair. It is printed in Barnardiſton; but the beſt report is the 
the manuſcript note of Mr. Maſterman, who was maſter of the Crown-oliice. 

Lerd Chancellor, What were the objections that he ſtated to the charter'? becauſe, 

I ſuppoſe, you produce this caſe as an authority in ſupport of the objections that 

you h ve mentioned before to the !-gality of the charter. hs a 

Mr. Serjeant Jdair. I adduce tnis cale as judicial evidence (f I may be permitted 

5 of the expreſſion to your lordſhips, that the charter of Charles II. has 

never, from the time of granting it, been conſidered either by the corporation of 


Cheſter, or the courts of law. | 

Lird Chancellor. I wiſh you would give yourſelf the trouble of ſhewing how we 
can receive judicial evidence. 3 2 5 

Mr. Scrjeant Adair. By having recourſe to that ſource from whence your lord. 
ſhips receive the opinions of former judges. > os 

Lord (hancellor. Certainly, as to an opinion in law; and, therefore, I wiſh you 
to tell me what the objections in point of law were; you cannot introduce objec- 
tions upon this record, by reciting former records. : YO 

Mr. Serjeant Adair. Your lordſhips can ſee, from former records, what the 
courſe of pleading has been; and when you are conſidering the franchiſe of the 
corporation of Cheſter, upon what they have founded their tubſiſting rights, your 
lord ſhips will alſo find in the report of that caſe, that lord Harawicke conſidered 
the judgment of ſeizure, upon fir Robert Sawyer's information, as illegal, and de- 
clared this opinion - that it was the duty of the court to reſiſt, as far as poſhble, 
every attempt to eſtabliſh the char:ers given by Charles II. and that it could not be 
eſtabliſhed by any thing ſhorr of proof that it had been uniformly acted upon ever 
fince, That opinion your lordſhips will find lord Hardwicke declaring, in the note 
of that caie ; it is the caſe of the King v. fir Watkin Williams Wynne, in Bar- 


 mardiſion, There were three or four informations by different names. Maſterman't 
report is of the King v. Johnſon. | 


I think nothing remains—for | would not treſpaſs upon your lordſhips' time, 
when I know that I ſhall leave whatever has been untouched in this argumen: in 
hands ſo much better, and more able, to explain it to your lordſhips. I will not 
now detain your lordſhips further than ſhortly to recapitulate the grounds on which it 
appears to me, in every imaginable way in which I can put this caſe, that the judg- 
ment mult be for the plaintiff. | : | 

The firſt ground is, that there appears upon this record to have been a corporation 
legally exiſting in Cheſter long before the granting of the charter of Charles II. 
That there appears nothing upon this record, which can deſtroy the exiftence of 
that corporation ; for that a corporation, once legally exiſting, cannot be deſtroyed 
either by the prerogative of the crown—by its own ſurrender—or by any judgment 
In a court of law. 85 „ . 

That if its corporate capacity could be diſſolved by any judgment of a court of 
law, it muſt be by a judgment of ouſter, and not of ſe:zure only. That if ſuch a 
judgment of ouſter, not only has not been given in this caſe, and is expreſsly ne- 
gatived, but that ſuch 'a judgment could not, according to law, have been given 


upon this information, becauſe this is an information againſt the mayor and citizens, 
in their corporate capacity, againſt whom judgment of ouſter cannot be given as to 


the franchiſe of being a corporation; and that propoſition I have ſupported by an 
uniform chain of authorities, from the earlieſt found in our books, down to the 
caſe of. fir James Smith, in which, as to that point, the opinion of all the judges 
was unanimous ; that ſuppoſing; for a moment, a corporation could be diſſolved by 
2 ＋ non of ſeizure, and not a judgment of ouſter, even ſuch à final judgment 
of ſeizure into the king's hands, has not been given in this caſe; and that, by a 
judgment of ſeizure gc, there is no dium to be found, fhewing that a corpo- 
ration can be finally diſſol ved or ſeized, as forfeited. . | 

; Lord Chancellor. What do ydu ſtate fo be the effect of à judgment 'yuouſpue? 


Ir. 
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Mr. Serjeant Adair. I conſider a judgment quæzſaue to be merely a proceſs to 
compel appearance ; that the actual exerciſe of the functions of the corporation, 
their activity and energy, may be ſuſpended, by a writ of ſeizure, into the king's 
hands, till they ſhall appear and replevy, in the language of the books : that judg- 
ment cannot be finally given for any default of appearance ;- that no final judgment 
has been, or could be, given upon this information, as to that ſubject; and, there. 
fore, the general concluſton upon that part of the caſe is, that the old corporation 
of Cheſter did cxiſt, as we have averred, at the time of the judgment guuu/zue, and 


could not be-difſolved by that judgment, 
Lord Chancellor. If I take you right, the true point of your objection is, that there 
was no judgment of ſeizure ; ſuppoſe the judgment guouſgue had been actually com- 
pleted. as in your idea of law it might have been, or ought to have been, to have 
any effect, what would you then ſay was the effect of a judgment guouſgue enforced 
by a writ of ſetzure ? 5 8 | e 
Mr. Serjeant Adair. I look upon it to have the effect of ſuſpending. 

Lord Chancellor. It would ſuſpend the activity. 2 | 

Mr. Serjeaat Adair. Perhaps it might; but your lordſhips ſee in a moment” that 
that might-poſſibly afford an anſwer, if the information was now againſt ſomebody 
elle than Mr. Amery, who claimed to be an alderman under the charter of Henry 

12 8 - 3 1 . . 5 I : 5 | * 
lord Chancellor. 1am not now urging the queſtion, it is only for the ſake of 
comprehending the force of your argument. 
Mr. Serjeant Adair. I ſtate then, that if that would afford any objection, it 
could only afford an objection to a title ſet up under the charter, which, at the 
utmoſt, could be ſuſpended by the operation of that judgment. " 


Lord Chancellor. You admit, therefore, that a judgment guou/gue, attended with 
a writ of ſeizure, deſtroys — OM 5 1 b 

Mr. Serjeant Adair. By no means, without a final judgment. 

Lord Chancellor. How could a judgment which does not ſuſpend. the activity of 
the corporation, and is repleviſable for ever, compel them to come in? _ | 
Mr. Serjeant Adair, In truth, that leads to a ground which I touched upon in 
the former courſe of the argument; which is this, that a Judgment guoujque, con- 
ſidered as a ſeizure of the corporation, though it is the proper proceſs upon a writ _ 

of quo warranto, is not a proper proceſs upon an informat!on in quo warranto ; for 
the diſtinction is expreſsly Rated in Siderſin, 86, between a proceeding upon a aurit 
of quo warranto and an formation in the nature of a quo warranto, = 

Lird Chancellor. I remember your argument upon that. . | 

Mr. Serjeant Adair. There are other arguments alſo to ſhew, that upon a writ 
of quo warranto, the judgment of ſeizure guou/gue is proper for want of appearance, 

but that upon an information in quo warranto, the proceſs is by venire and diſiringas, 
Then your lordſhips know, that by repeated 4//tringas's the appearance can be com- 
pelled ; and your lordſhips ſee further, from the authority of the caſe of the year- 
bock of Edward IV. (the caſe of the King v. Quadryng) that even after a judg- 
ment of ſeizure guotgſpue the diſtringas's continued to iſſue to compel appearance; 
therefore your lordſhips ſee that the power of compelling appearance does not ceaſe 
with the judgment guoufque ; and, therefore, the court does not loſe its power, but 
on the contrary it is to proceed, by proceſs, by diſtreſs infinite, by repeated 4% 
tringas's to compel appearance; and then when that appearance is made, the court 
will decide whether final judgment is or not to-follow the judgment guou/yue.. | 
Lord Chancellor. I am pertectly aware of all the, turns of you. argument; I 
meant, merely, ſuppoſing this to be a proceſs. by diftreſs infinite, and ſuppoſing the 
2 to be intended to anſwer the purpoſe of compulſion, the difficulty I had was, 
ow that proceſs, which left the corporation in full activity, and which is repleg 
viſable for ever, could bring them in?)! . 1 
Mr. Serjeant Azair. In the caſe of the King y. Quadryng it was fo, even upon a 
writ of quo warranto, which it ſtronger; for there, where the ſeizure is held to be 
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proper, yet ſtill your lordſhips find di/tringas's iſſued after that judgment quouſque 
that is evidenced by the record; therefore all that I meant to itat< in this ſtage of 
the buſineſs was, that I by no means admit that the conſequence of ſeizure guouſyue 
goes to a total ſuſpenſion of the functions of the corporation, till they ſhall be re. 
plevied. And your lordſhips will further do me the honour of r.colle&ting a claſs 
of authorities which I ſtated diſtinctly for that purpoſe, to ſhew that even under a 
ſeizure the functions of a corporation were not whol y ſuſpended ; becauſe I pointed 
out in the caſe of the ſeizure in the reign of Edward I. and in ſome others that l 
referred your lordſhips to in the former day's argument— inftances where the corpo, 
ration had acted even during the time that ſcizure remained in force, and while the 
corporation was in the hands of a c/:s, and held in the hands of the crown by 
that ſeizure : ſo that a great part of that argument was taken up to ſhew your lord- 
ſhips, that, in the utmoſt and in the ſtrongeit way'of putting it, even the judgment 
quouſgue, ſo far from ex:inguiſhing the r ghts of the corporation, did not amount to 
a full ſuſpenſion of all t eir active powers. TT 
And I particularly inſtanced the caſe of a writ of right tried at the huſting- at 
Guildhall, during the time of the ſeizure into the hands of Edward J. and a cuſtos 
being appointed under the antient charter and uſage of London. And your lord, 
hips will find innumerable other authorities, to ſhew that it does nat even amount 
to a total actual ſuſpenſion of their corporate functions. | 
Your lordſhips therefore fee that no replevin is neceſſary to give activity to the 
corpuration, becauſe their corporate officers ſtill rem ined in exiſtence; and fir 
James Smith was held to continue an alderman, not merely alter a judgment guou/- 
gue, but after final ſeizure ; and upon that point expreſsly it is, that the judgment 
in that caſe was given. If a diſſolution cannot be the effect of a final judgment of 
ſeizure, much lels @ fortiori can it be the effect of a judgment. guuayque ; for all 
thoſe reaſons, therefore, there was a corporation exiſting in the city of Cheſter at 
the time of, and after the judgment gucayque, and not done away by that judgment. 
Your lordſhips ſee that, therefore, it was not in the power of Charles II. to grant a 
new charter of incorporation for general purpoſes in Cheſter, where there exiſted 
an old corporation ; that the charter of Charles II. was void, as being granted in 
the manner I tated, whether granted to the old body, for the reaſon of disfranchiſing 
the eight perions named, or it granted to the new body, on the principle that there 
cannot be two corporations in the ſame place; that though it ſhould be good as to 
that, it is void as to the ſubje& matter and the nature of the grant itſelf; if the 
clauſe in the grant, which I have contended did avoid it, did act avoid it, that the 
power has been exerciſed and the corporation extinguiſhed by the order of amoval 
of James II. and then the power of election mult ceale and determine. That if 
they were neither in law ner in fact removed by the order of King James, ſtill the 
charter of King James, being addreſſed to the corporation by its corporate name, 
as granted by Charles II. and accepted by them, makes an end of the charter of 
Charles II. | | 85 
I beg pardon for having treſpaſſed ſo much upon your lordſhips' time: I hope th 
magnitude of the queltion—the importance of it, not only to the city of Cheſter, 
but to the whole kingdom, and to the law of the country, will be ſome apology ; 
and that your lordſhips will recolle& that I have not thought my own opinion and 
my own arguments deſerving your lordſhips' attention, but have chiefly reſted upon 
the arguments and authorities of others; upon thoſe reaſons which appear too ſtrong 
and cogent to be got over. But if it ſhould appear to your lordſhips, as it has ap- 
drome to me on a thorough inveſtigation, that no one authority is to be found to 
upport a contrary propoſition, I cannot entertain a doubt that theſe conſiderations 
will induce your lordſhips to reverſe the judgment which has been given. 


Adjourned, 
The 
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thoſe pleadings. 
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. The Honourable THOMAS ERSKINE, 
My Lords, | 1 | N 
BE obſervations I have to make upon the queſtion before your lordſhips, how. 
ever inferior they certainly will be to thoſe which your lordſhips have already 
heard, derive a very peculiar advantage from the ſituation in which I ſtand ; the 
record, which undoubtedly is very complicated and intricate, and which therefore 
embarraſſed the argument very much in the outſet of this buſineſs, is now perfectly 


familiar to your lordſhips: the various points of law which. muſt ariſe upon the 


conſideration of this record, have already been very perſpicuoully ſtated, and alſo 
the authorities noted for your lordſhips' future conſideration.— So that the reaſoning 
which I have to offer to your lordſhips, however feeble it may be, will have this 
advantage, that it will ſtand upon the ſtrong foundation of what has been urged : 
that I ſhall not be under the neceſſity of wearying your lordſhips' attention and 
patience by long narratives and ſtatements of the pleadings, but ſhall endeavour to 
come at once upon thoſe different parts of the record, which 1 conceive will be the 


| ſabje& matter of the conſideration of the houſe. * / 7 


Though J have ever had the moſt perfect confidence that your lordſhips cannot 
ſuffer the judgment of the court of King's-bench to remain unreverſed upon the 
ſecond ſer of pleadings, and the iſſues upon the record; and although I build 
ttrongly what J have to ſay to your lordſhips upon the great queſtion of conſtitu- 
tional law ariſing upon the ſecond ſet of pleadings, ſo much ſo that if I was here 
the relator, I would not trouble your lordſhips upon the more confined part of the 
caſe : Yet not being able to anticirate your lordſhip's judgment, though I have a 
rery confident one of my own, I ſhall not think. myſelf ar liberty to neglect and 
pals over any grounds by which I think I can arrive at the ſame point of ſucceſs. 

I ſhall therefore firſt of all beg the conſideration of the houſe to what I call the 
firſt fer of pleadings, by which I mean the information, the defendant's plea, the 
A.ft replication to that plea, and the iſſue joined upon the record in conſequence of 

The defendant, in order to reſiſt the effect of this information, pleads the letters 
patent of the 37 Charles II. in 1684, incorporating the citizens and inhabitants of 
Cheſter ; and he ſtates the right of election of aldermen under that charter, to be 
in the major part of the mayor, aldermen, and common-council z and then he 
avers his own election upon the firſt of March, in the twenty.ſecond year of George 
the Third, by the major part of the mayor, aldermen and common council, exiſt- 
ing both in fact and in law, in due manner aiſembled under that charter on the 
day mentioned in his plea. I ſhall, for the preſent, conſider this plea to be well 
rage in?noint of form, that J may not embarraſs what I have to ſay to your lord- 

ips by any thing foreign, though I do not mean to abandon the queſtion which 
your lordſhips threw out for conſideration. | 

The firſt propoſition I ſhall humbly lay down, and which I ſhall ſupport by only 
one authotity, is this: — that by that plea ſo pleaded, the defendant, Amery, muſt 
ſtand or fall; he muſt prevail by the validity of the election which he ſtates, and 
can reſort to nothing elite. To maintain this propoſition, I will ſtate to your lord- 
ſhips the caſe of the King v. Leigh, mentioned by my learned friend, Mr. Serjeant 
3 Jair, which is reported in 4 Burr. 2144, decided by the court of King's-bench, 
then full, and argued by one of your lordſhips then at the bar. Lord Mansfield 
aſked if any caſes could be cited where the crown was refuſed judgment upon an 
information in quo warranto, where the defendant failed in the title which he had 
ſet up upon the record? and it was acknowledged there was none; it follows, there. 
fore, as a corollary from this propoſition, that unleſs Mr. Amery can maintain 
that he was elected an alderman of the city of Cheſter, by the major part of the 
mayor, aldermen, and common-council of that corporation, in point of fact, and 
in point of law alfo, exiſting under the charter of Charles II. granted in wr" 
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444 Mr. ERS KIN Es [Houſe ei 
ſeventh year of his reign, which is his title upon the record —he fails, and the 
crown muſt have judgment. 

I can, as counſel for the crown (if I may uſe ſuch an expreſſion) bring the whole 
record to a focus upon him, to conſume the title which he pleads, while he can 
only ſtand upon the defenſive, and maintain the narrow, nak d title which he ſets 
up in point of fact upon that record; and therefore, in order to ſliew vour lord- 
ſhips how feeble a title, in my poor apprehenlion, this charter of Charles II. is, 
ſtanding by itſelf, I deſire (and that is tor the benefit particularly of the defen. 
dant) that your lordſhips will tor a moment forget, if you can, that there ever was 
a charter, fuch as is averred in the ſecond replication, granted by Henry VII. and 
confirmed by Elizabeth. 5 ä 6 ; 

I defire your lord ſhips alſo for a moment ta forget, if the charter of Charles II. 
was not repelled by the exiſtence cf-an antecedent charter, that there ever was 2 
reſtoring charter to renew this body, exiſting before the charter of Charles II. or 
ſuppoſing that its operations were crippled, and ſuſpended by the judgment ſtated 
upon the ſecond replication, till, I ſay, that taking the charter of Charles II. as 
pleaded upon this record, it is in itſelf a bad title, and that it mull fall by the 
weakneſs that appears upon it. X 

The fiſt replication, without queſtioning the exiſtence of this charter of Charles 
If. ſets gut another part of it wholly omitted in the plea of the defendant ; namely, 
the power of amotion reſerved to the king, by the expreſs words of this charter, to 
amove the mayor—the aldermen—common-council—and ſo on; and then it con- 
cludes with an ayerment of fact, that on the 12th of Auguſt, 1688, king James II. 
by an order jn council, ſignified to all the then exiſting officers, whoſe names. are 
enumerated upon the record, removed them all (I do not ſtate the expreſs words of 
the record, which I ſhall come to by and by) “ and that thereby the right of 
election ceaſed.” | 5 | | 

To this replication, ſo put in, the defendant (protected as he is by the gentlemen 
who ſtand near me) did not demur, although upon the arguments that they muſt 
maintain to-day, in order, for a moment, to give colour or countenance to this 
charter, the mott palpable demurrer preſented itſelf in every ſhape upon the record; 
for whether, in point of law, the king could not reſerve a power to amove all, or, 

in point of fact, the charter did not contain ſuch a power (which the court of 
King's-bench have decided it did not) a demurrer in either caſe equally preſented 

itſelf; for they mean to ſay, and they have contended with ſucteſs {though I truſt 
they have now, got to the limits of that ſucceſs) that the charter of Charles II. in 
point of fact only, reſerved a right of amoving ſome, leaving enough to elctt ;- 

Whereas we contend that the king reſerved a power of amoving a/!. 3 

I know that does not alter the rule of law which is to govern your lordſhips' de-. 
Eifion ; but though it does hot, it begets, in my opinion, matter of momentous 
conſideration ; for your lordſhips, who know the world, and who know the emi- 
nent characters who repreſent the defendant here, will ſee that this is a new /igh4t 

fince the beginning of this caule ; and as a new light founded upon no new fact, 

and fupported by no new authority, is rather a creature of the imagination, than of 
the underſtanding, I truſt it will make your lordſhips receive, with ſome diſtruſt 
and caution, what is to be offered upon this ſubject. I aſk nothing more from the 

obſervation than ſimply what I have ſtated. I beg pardon for any thing like a di- 


greſſion in a caſe of ſuch length. | . 
Ihen the defendant does not demur- the reſerved power of amotion in the words g 
of the replication, is admitted the number of officers upon the 12th of Auguſt, 8 
1688, is admitted the order in council to amove them all is alſo admitted. I 4 
mean to contend, by and by, that it is alſo admitted they were all removed in fad; 

and yet in the one caſe the defendant does not demur, and in the other he does not 0 
traverſe ; but that is a future conſideration, E ” 


The only remaining fact in the replication is, the fignification of this order, 
«hich is denied; but upon that there is an iſſue, and that iſſue is for the crown; 
fo that the whole of the firſt replication ſtands entire for the king. The 
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The order of amotion, therefore, being admitted to have attached upon the au- 
thority of the then exiſting officers of the corporation, and the ſignification of it 
being found by the jury, it appears to me (I may be miſtaken undoubtedly, but 
after long and painful conſideration of the ſubject, it appears to me) that human 
reaſon can deviſe but two defences ; and I mean to give my learned friends their 
choice. They car have but one of them. | 7 

They muſt ſay, that the power of amotion was never intended by the king, to 


extend to the deſtruction of the corporation, by the amotion of a//; for as a re- 


election, within a reaſonable time after amotion, is preſcribed by the ſubſequent 
part of the charter, that power of re- election bridles andeeftrains the terms of the 


amoving clauſe, ſo as to cut it down to a power of amotion, conſiſtently with the 


power of re- election; and that, therefore, your lordſhips are bound to confider this 
order of amotion as void, not being within the- power, in fact, reſerved by the king. 


* # 


That is one alternative. | 


The other is, That ſuppoſing your lordſhips are bound, as I am perſuaded you 
are, to put the conſtruction which I humbly put upon this charter, that the king 
has reſerved, as he has in fact exerciſed, a power of total amotion; then they 
malt ſay (if any man can ſay ſuch a thing) that this amoving clauſe, which is incor- 


Porated in the body of the charter - which is the very eſſence of the charter —is to 


be void, and yet the charter is to be good! 


To which I humbly reply two propoſitions, whith will, I'think, beget a dilemma 
| . fo logically complete, that no ingenuity can poſlibly extricate the defendant from 


it, ; | „ |; ; 
The firſt propoſition is this—That in conſtruing this grant of the crown, your 
lordſhips cannot narrow the right which the king, in expreſs terms, has not only 
reſerved to himſelf, in'plain, unequivocal terms, but which he has ſhown his in- 
tention to reſerve by his act under the charter; which would be ſufficient, in my 
humble opinion, to ſupport the grant of a ſubject. kt Es EA 
Secondly, If your lordſhips find that you cannot put any other conſtruction than 
that the king really did intend to reſerve, and by his charter actually did reſerve, a 
power of amoving all; then, I ſay, the king was deceived in his grant, and the 
grant is void in Toto. * | N | 
The charter is either good or bad; if it be good, and if it means what I ſay it 
means, namely, that the king reſerved the power of amoving you all, and that he 
did amove you all, then you are amoved ; and as it does not appear by the record, 
that after you were amoved, you ever reſumed your places in the corporation, the 
portion was gone a century before the time that you ſtate pour election, in your 
plea, 5 ä 2 2 5 N ö , 
If, on the other hand, to avoid the effect of that, you ſay, the king had not a 
power to amove you all then the king was-deceived in his grant; you have accepted 


that charter in foto, and you ſhall not take the part which you like, and reject the 


remainder ; and for that J ſhall ſtate various authorities, which I am perſuaded will 

have proper effect upon your, lordſhips. 5 
With reipect to the firſt pfopoſition, I beg leave to take the words of the grant 
his majeſty reſerves to himſelf, “ at his free will and pleaſure, the mayor, recorder, 
* common-clerk, or any one or more of the- aldermen” (without any limitation) 
* common-council-men,- ſheriffs, coroners, and juſtices of the peace, of the ſaid 
« city, for the time being, by any order of the {aid late king, his heirs, or ſucceſ- 
“ ſors, in privy council made, and under the ſeal of the ſaid privy council, to them 
. reſpectively ſigniſied, to amove and declare them, or any of them to be amoved 
* accordingly.” Your lordſhips will have the goodneſs to attend to this expreſſion 
—after having enumerated the mayor, aldermen, common- council, &c. every per- 
ſon having a civil exiſtence in the-corporation, he does not merely ſay, © to remove 
any of them,” but he ſays, after he has mentioned every one, taking, them in the 
aggregate, © to remove. them or any of them ;” but that is not all, for, purſuing 
the words of this charter, it ſay*, © that from thenceforth ;” that is, after the ſig- 
Z 5 | "KEE: LA | nification 


446 | Mr. E RS K. 1 NE Hout of 


rification of this order, -<« the mayor, recorder, 'common-clerk, aldermen, and 
« common-council men, ſheriffs, coroners, and juſtices of the peace, for the time 
«© being” (ſweeping the whole corporation) © and all or any of them ſo amoved, 
and declared to be amgved from their reſpective offices, ſhould, in deed and in 
« fact, and without any further! proceſs, actually, and to all intents and purpoſes 
« whetſoever, be amoved.“ = | | ; 8 
It appears to me, tha the Engliſh language cannot more diſtinctly deſcribe the re- 
ſervation to be ſuch as I contend ; for inſtance, if any number of people were aſſembled 
in this room, and from the time I ſignified to them my pleaſure, that they ſhould go 


- out that all and any of them are inſtantly to be removed— and that any thing they 


« 


do in the room after ſuch ſignification, is void—T ſhall be glad to know where rea- 
ſon or language can faſten a limitation upon my power. 1 


But they have ſaid, that the concluding clauſe in the charter being repugnant 
to the former, therefore your lordſhips will give it ſuch a conſtruction, as that the 
whole may ſtand together; and that your lordſhips ſhould make ſuch a conſtruction 
of this charter, as that there ſhall be no repugnancy, Now I contend, there is not 
the leaſt colour for ſaying, that here is a repugnancy ; if T underſtand repugnancy, 
it is this, that the two parts of an inſtrument cannot exift together. 

The king reſerved a power of removing thoſe that diſpleaſed him, but he did 
not reſerve a power of naming other perſons in the ſtead of thoſe ſo removed; 
and though the king knew when he referved that power of amoving a//, that he 
might have oceafion to exerciſe it, yet aon conſtat, that in every inſtance he might 
chuſe to exerciſe it. He might be difpaſed to exerciſe a power of amotion fore of 
that; of conſequence then, it was. heceflary to ſtate what the corporation, were to 
do when his Majeſty exerciſed a power ſhort of the extinction of the corporation, 
and which left a capacity of election in them. He tells them, «+ you are to elect 
according to your charter.“ Then where is the repugnancy of this? | 


I have always underſtood a, repugnancy to mean, that if the firſt part of the charter 


carries the conſtruction I put upon it, there never can be a power of election; but 


wh 


if the king removed the mayor, they might chuſe a mayor; if he removed one, 
two, three, of the aldermen, they might elect ↄthers in their ſtead. And thus your 
lordſhips may conſtrue the charter, ſo that it may all ſtand together; and if the 
meaning of the charter be ſuch as I have endeavoured to explain to your lordſhips, 
Jam only to ſee-whether I can hring into the argument any thing to confirm the 
language of the charter, as to what was the king's intention. 27. | 


* P 


Now hot is the intention of any perſon who is a party to a deed to be collected! 


particularly the king, when he is dealing out the great truſts of prerogative and 


power, which are not his own, but which are in truſt for his people, and part of 
the government of the country. The law muſt protect the king, to ſee that he 


never ſhall pt with any of the truſts repoſed in him, without knowing minutely 


and accurate 


not take effect contrary to his intent. 


y what he grants. „ 8 N 1 
Then the king's intention is to be collected, in this inſtance, from what he did 
under this grant; the record ſtates, that he removed a//. . The king can do no 
wrong; and you are not to conclude” tao haſtily, that the king went beyond the 
pow ropokd It his Frane a 1 tl A re IS 

I will tate, with permiſſion of the houſe, ſome authorities upon this Read, pame- 
ly, that the king's grant cannot operate diverſo intuitz"(Vaughan, 14.) but he ſhall be 
intended, in ſuch caſes, to be deceived,; 2 Roll. Rep. 1 , the king's grant ſhall. 
not enure to any other intent than that which is a expreſſed in it. Shep. 

Touch. and lord Chundos caſe, 6 Rep. 55, and Moore, 45, the king's grant ſhall 


* 


1 


I have alteady-remarked the ſtrong principle upon which all theſe caſes turn 
our lordſhips very well know, that for this reaſon the king's. prerogative can never 


be taken away by implication ; if he is not named in an act, he is never bound by 


it; if he is not named in a judgment, he is not bound by the judgment. If the 
King's-bench, where the king ſits, or any of his high courts, are not named in 


5 any 


* 


6) — 
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any act' of parliament, conferring neiv juriſdiction, they are not touched in their 
authorities. 5 . - VV 
The king'has a great and an awful truſt repoſed in him for the preſervation of 
government, and for carrying on the executive power ef the country, and doing 
every thing of his certain knowledge and mere motion, as is ſtated in all his grants; 
he muſt know preciſely what part of the prerogative of the crown he means to in- 
veſt the ſubject with; he muſt, know correctly the meaning of his grants. The 
ſubject can never come and ſay, Your majeſty- thought you was granting me the 
contrary, but I òWill- hold %;“ that between man and man would be a ſenfible 
rule: a man who grants, mult mind what it is he grants, and, if he is in his ſenſes, 
the law will conſider that he dves ſo; but public magiſtrates, with reſpect to che 
truſts the country has veſted in their hands, muſt be protected by the whole power - 
and wiſdom of the law, that nothing may go torth but what was intended by the 
A CONE ff.... ES 
y The caſe of the King v. the Univerſity of Cambridge, decided by lord Mapsfield, 
was, this ; that if the king grants to an exiiting corporation two things, which he 
may grant, and which he tends to grant, the corporation ſo exiſting may take one, 
and may reje&the other; but that where A, B, C, D, E, F, are private men, and 
have no being or exiſtence in the eye of the law, but the king chuſes to incorporate 
them, the civil creature cannot ſay to the civil creator any more than the natural 
creature can to the natural creator, “ that he will not ,be made thus;“ he muſt ” 
take the original conſtitution of his nature, civil or natural, with. all that belongs 
to it, good or bad; ſo it is that one muſt. take one's nature with all the diſcaſes 
that belong to it; but after J am created, I may refuſe 0 be inoculated, therefore 1 
am not bound, after I have an exiſtence, to take any thing that I diſlike, or any thing 
that is miſchievdus; but when the queſtion is, whether I ſhail exiſt or no, I mutt 
take my exiſtence as it is given me. I beg pardon for expreſung my ſelf in this way, 
but in a caſe of this ſort one is obliged to grapple with queſtions which were never 
* heard of before, and, I rruſt, never will again . 
If the king, grants, a charter, of incorporation, and, the ſabje& accepts it fo 
granted, mult not your lordſhips ſay, after you have put: the legal conſtruction upon 
this charter, that he muſt take it juſt as it is in law, or in fact, or let it alone, and 
that therefore there i; either an end of this charter of Charles II. and the defendant, « 
under it, or- he ſtands elected with the power of amotion Rated in that charter, be 
it good or bad; if it be good, he is lawfully removed, and there is an ed of him 
that way; if it be bad, the king is deceived in his grant, and the charter never 


exiſtec. 3 | v | ; 
Here I wiſh to do juſtice to the very learned court who pronounced the judg- 
ment againſt which we appear before your lordſhips in error, and 1 do aſſure your 
lordſhips, that nothing would be ſo much apt to cripple and enervate the argument 
which I am bound in juſtice to make before your lordſhips, as that it ſhould be for 
a moment ſuppoſed that any ſtrictures I make upon the judgment, can be imagined 
to take away from that reyexence and reſpect which 1 have for the great learning, 
great. ability, and unqueſtionable integrity of that court; ſuch an idea certainly 
would not be entertained, and if ſuch an idea were entertained from arguments, 
however forcible; it would diſappoint the juſtièe of the country in appealing to the 


ſuperior eourts. | | a 3 5 
I lament for one, that what I am about to ſay, did not occur to me in the court 
below, but the more I conſider it, the more J am of opinion, that taking the char- 
ter according to the narrow conſtruction the King's-bench put vpop it, namely, 
the power of election ſab modo, ſo as to keep it in exiſtence, is worſe, far worle 
than the king's having it in his power to "extinguiſh and deſtroy a montter 
Which never in the conſtitutiof ſhould” have exiſted, for if kept Alive, could only 


4 * 


* 


.. be for the purpoſe of miſchief. 1 © Hh 5 CE 
But I mean to contend, and. I know I ſhall contend with fuccets, that your lord- 
ſhips. cannot ſay it is in the Power of a king of England to do what Charles II. has 
9 , K k 1 | 
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done; taking his meaning and intention to be what the learned gentlemen ſtood 
upon in the King's-bench, namely, that the charter of Charles II. was a good 
charter, and accepted in toto. ; SP | 
Things very remote in point of time, are apt to pafs over the mind, and to ſtrike 
it much lets than when one can bring them home to one's own times and buſineſs ; 
and beſides, I do not know how I can argue this cauſe ſo well as to put it to your 
lordſhips in this light, and obſerve what the houſe will feel concerning it, for I 
know of no change which has taken place in the prerogative. of the crown, except 
as modified by acts fince the revolution, that prevents his preſent excellent majeſty 
(little inclined I know to do ſo) from following the deſpicable example of that fa. ' 
mily inwhoſe place he now wears the crown of England. * 5 


Let me ſuppoſe that there were to be found a man daring enough to adviſe the 
king to file his information in the nature of a quo warranto, not againſt the city of 
London, for the juſtice of parliament has put an end to that, but (ſhall we ſay) 
againſt the city of Briſtol, to know by what authority it claims to be a corporation 
by its corporate name, - exiſting under the charter of antient kings of England; the 
attorney-general filing that information, knowing, as fir Robert Sawyer knew, that 
the corporation of Briſtol had that legal exiſtence which this corporation of Cheſter 
is {tated upon the record to have had at the time that infamous .and fraudulent in- 
- formation was filed. „ 5 

Suppoſe the ſummons or proceſs upon this information was. ſerved upon the cor. 
poration, and it did not appear in the term to make any anſwer to the charge, and 
a judgment guouſgue, as it is called, were entered upan record in the King's-bench, 
and that without any writ of ſeizure, to give notice to the corporation of the con. 
tempt it had incurred, or of the judgment that was hanging over jts head, without 
any execution of that judgment, or without any final judgment or ſeizure under 
that final judgment, that when the term expired (for there 1s no limitation here, 
and if it can be done when the term elapſes, it can be done.the next day) the king 
Was then to give a new body corporate to Briſtol, compoſed of perſons whom it 
would not be difficult to find in any age, conſenting to take» ſuch a charter as 
Charles II. gave Cheſter; telling them, “ You ſhall be-a body, have perpetual ſuc- 
ceſſion, and ſhall be elected in ſuch a particular form as the charter preſcribes, 
but that election is to have none of the privileges belonging to an election, accord- 
ing to the law cxiſting in England, from the commencement of its monarchy; you are 
to have no permaneney in your privileges, you are all creatures of my power, I can 
cut you down, I can extinguiſh the corporation in a moment.“ Suppoſe this was 
done (and your lordſhips will pardon me when 1 ſay; that you never can ſanction the 
doing a thing in one inſtance, which may not be legally done in another; and 
nothing can be legally done which may not be done without miſchief to the govern- 
ment of the country, and conſonant to the principles upon which its laws are ad- 
miniſtered) may I aſk, what would be the conſequence of ſuch a procceding in 
England ?—I dare not in this place give the anſwer ! but I am fure every, one of 
your lordſhips muſt feel that'it was the avowed printiple of the glorious revolu- 
tion, which places theſe Judges upon your lordſhips woolſacks, no longer the crea- 
tures of power, but the guardians of the conſtitution and the kingdom. | 

I have in my, hand, from the journals of parliament {and though I am not citing 
this as a caſe to influence your lordſhips in a point of law, yet I think it will hardly 
be rejected by the houſe of lords, fince that auſpicious æra) the declaration of the 
prince of Orange to the Commons of Great-Britain, attributing his viſit to this un- 
happy country principally to the very charters which Charles II. and James II. had 

granted, with theſe clauſes, and with'theſe powers of amotion, which made cor- 
no 57) the creatures of his will, contrary to the antient principles of the Engliſh 
aws and conſtitution —(L will not, fatigue your lordſmps with reading it) having 
ſaid that he ſeized upon the charters of, moſt of the towns, and put in perſons to 
be diſpoſed of, and to be removed, at pleaſure ; “ therefore,” ſays the deliverer of 
England, “ it is that we have thought fit to come over hither,” 11 | 

| cre 


” 
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independently of thoſe high authorities, for thinking ſo. 


of the crown. 
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There is no inſtance, nor can there be any inſtance ſtated, where any ſuch char. 
ter ever did exiſt in England, with ſuch a power of amotion, except thoſe charters 
which produced the revolution, which were reprobated by parliament, which were 
annihilated and deſtroyed by a proclamation of king James, when the revolution 
began to dawn upon him, in an apprehenſion that they never exiſted before, as 
moſt certainly they never exiſted fince, and that the power of amotion relerved in 
them, was one of the things which principally outraged the kingdom at that time. 
And I beg pardon for ſaying, that I cannot for a moment conceive, if all the reſt 
of this record were out of the way, that your lordſhips would ſay this was a power 
conſiſtent with the prerogative of the crown, T will give your lordſhips my reaſon, 


I cannot be expected to cite caſes to deny the right of doing what was never at- 


tempted to be done; I cannot cite judicial caſes which were never the ſubject of 


judgment; I can only in this high court addreſs my ſelf to your lordſhips upon what 
may be ſuppoſed to be the reaſon and principle of law, why this could not be done. 
Taking a corporation to be the mere creature of the executive powers of the crown, 
for the purpoſes of ſubordinate magiſtracy in the country, I-can ſee no your harm 
in a power of amoval, for on that ſuppoſition I can well underftand why his 
majeſty might be ſafely inveſted by the conſtitution with ſuch-a power. 
But when your lordſhips conſider that corporations are now the organs by which 
the people convey their ſentiments, that thouſands and millions of the people of 
this country can ſpeak by no other organs than their magiſtracy, and that the power 
of elections, as given and ſettled by the laſt reſolution of the houſe of commons, 
which, under the 2 Geo. II. is the law of England; you mult be convinced that ſuch 
a reſervation would put the whole form and Eonſtitution of parliament in the power 
A general election is very ſoon to take place. I beg pardon for ſuppoſing that in 

theſe days any ſuch thing will be attempted ; but your lordſhips know that laws 
are made, and judgments given, to keep the community ſafe, by not velting 
powers that are not ſafely to be intruſted; it would then be in the power of the 
king, in one moment, to cut down any corporation, and, inſtead of the election being 
made by the corporation aggregate, conſiſting of all its members, it would juſt 
conſiſt of enough to make it a corporation; fo that if it could continue itſelf by the 
majority of one, though *it conſiſted of a hundred, it might be cut down ſo as juſt 
to keep it alive for improper purpoſes. I cannot bring myſelf for a moment to be- 
lieve that ſuch a power can poſſibly exiſt in England. , + 


When one looks back to antient times, when one looks back to a queſtion upon 


paper, one, does not ſee all the conſequences of it; but I truſt your lordſhips will 
not ratify by your judgment, the power of creating a corporation in England with 
a reſervation,” which enables the king to do every thing but annihilate the corpora- 
tion, in conſiſtence with the grant; which gives a perpetual ſucceſſion and a power 
of election, which power the king reſerves an authority in himſelf to cripple, to 
enervate, and, in effect, to annihilate. » 4 8 

What is the reaſon of my confidence ? it is the ſenſe I have of your lordſhips? 
integrity and underſtanding :— I know the ſize of it too well to believe it potlible 
that your lordſhips do not feel the ſtrength of what I fay ; and I know that your 
love and regard for the conſtitution of the country, of which you are ſo near the 
head, will not permit you to give the go-by to the argument I am now offering; 
and I really do feel that I ought to pay that compliment to the court of King's- 
bench to ſay, that I, in my conſcience, believe that it is partly my own fault, that 
we are here at all at your lordſhips? bar; for F cannot help thinking, that if it had 


| happily occurred to us to urge this with the ſtrength that belongs to it, it would 


have produced a different judgment. FI i 

Lord Chancellor. Does it appear upon this record, adding your replication to the 
plea of the defendant; that the charter of king Charles II. is ſuch a charter as 
enables the perſons incorporated by it to ele& members to parliament ? have you ſo 


concluded it? You argue, that if the charter had confincd itſelf only to the exer- 


ciſe 


muenster 


ciſe of magiſtracy, and much more if it had confined itſelf to a mere corporate 
capacity, and a corporate exiſtence, for enjoying franchiſes of profit, poſſibly 
the king might, in ſuch a charter as that, have reſerved an authority to diſſolve the 
whole, or to diſplace individuals. 8 ; mm 
But I take the point of your argument to be, that this charter, with this reſerva- 
tion, is ſo directly contrary to not only a fundamental, but a very delicate, article 
of the conſtitution - the freedom of ' parliament ; that with that view it ought to be 
determined to be illegal. Your argument will go tg the capacity of the corporation, 
In point of fact; but the doubt is, whether you have enough upon theſe pleadings - 
to ſhow, that this is a corporation ſending members to parliament, by the rights of 
ſuch perſons as the reſervation in this charter does affett in the extent, in which 
you have now argued it. . 5 1 . 
Mr. Erſtine. I ſhall endeavour, with great humility and ſubmiſſion, to apply 
myſelf to anſwer the obſervation which has juſt now fallen from your lordſhip. 
Lord Chancellor. I mean merely technically, without going to the merits. Y 
Mr. E,. Hine. . Firſt, it I underſtand your lordſhip right, you aſk, does it appear 
upon this record, that Cheſter, fo incorporated as this ſecond replication avers, 
adding our replication, in this part, to the plea of the defendant, ſo as-that it may 
all be conſidered as part of one charter; does it appear from thence, without an 
averment, that it enables thoſe perſons who are ſtated to be a corporation under it, 
to cle& members to parliament ? which would apply, therefore, to ſhew tliat it was 
beyond the power of the king ſo to deal with a corporation having ſuch elective 
franchiſes ; as if it were poſlible that the king might have ſuch power upon a corpo- 
ration, incorporated for the purpoſes and principle of government, but not a corpo. 
ration that had added to it any ſhare in the legiſlative power of the country ? and 
whether or no we had, properly concluded our replication, in that caſe, by an 
* avoidance of the charter, inſtead of an avoidance of the particular members under 
the charter? . 13 . £4 2 
Now with reſpect to the firſt,” I do not know whether they have ſet forth in their 
_ plea; that they have a power to elect members to parliament; but J humbly appre- 
dend that your lordſhips are bound to take notice of every act of parliament that is 
2 public act; and I think your lordſhips can never preſume upon this record (fer 
then it would be a nonentity another way) that there is, another corporation in 
.Cheſter, capable of, ſending members to parliament; and that this is ſome ſpurious 
corporation, under which theſe perſons may be elected, there being another good 
_ © eharter, by which a corporation may exiſt in that place, capable of ſending members 
to parliament. - „„ | „ 
Lord Kenyon: Does it ſend members to parliament. by thoſe. conſtituent member 
of the corporation by the mayor, aldermen, and comfhon-council ? . _ , a 
Mr. Erfeine. The right of election is in the corporation. The act of parlia- 
ment with which T was going to trouble your lordſhips, is the 34 and 35 Hen. VIII. 
Eord Chancellor. I recollect what the act is. 5 I 
| Mr. Erſtine. That I may not embarraſs your lordſhips, by not being prepared 
upon the ſudden to anſwer to'thab-which, depends upon an act of parliament, I will 
take the liberty of applying myſelf to your lordſhips ſgcond objection. , | 
I take it to be perfectly clear, more peculiarly upbn'an information in the nature 
of quo warranto, that your lordſhips need look no further than the record; and 
that the concluſion which we dfaw upon the record,” never can affect your lordſhips 
judgment upon «he facts; for your lordſhips are to infer the legal conſequence from 
the facts upon the record; and, therefore, though we were to draw an erronegus 
and illegal concluſion from facts which carry a contrary one, we ſhall arrive at that 
concluſion, by your lordſhips Judgment; correcting our error; for tlie queſtion upon 
this record is, what are the facts, and what is the legal conſequence ariſing from 


— 8 N 1 5 ö 
1 cannot put this in a clearer way than by conſidering a defendant's demurrer in 
a private action; —a private perſon muſt ſhew a right in himſelf ; and, however 


the defendant's plea may pals by the declaration in the cauſe, the mages 1 - 
| : „ | doutedly 
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doubtedly muſt have judgment, if the plaintiff's declaration does not ſtate a ſuffi- 
cient title in himſelf, to enable him to have judgment, independent of the de- 
fendant's plea. Now to try this in caſe of quo warranto. But firſt let me mark the — 
principle : no franchiſe whatever can exiſt in the hand of any ſubje&; or number 
of ſubjects, unleſs it proceeds from the king; the king is the fountain of all! 
authority; no. perſons can be a corporation without the king's grant; no perſons can £ 
enjoy any public franchiſe without the king's grant; the king, therefore, ſets forth 
no title which he has in himſelf, to the thing exerciſed by the defendant ; he only - 
looks to the fact of che exerciſe, and aſks the queſtion of thoſe who exerciſe it, by f 
what authority they preſume to do ſo? K : N 
So that an information, in the nature of a quo warranto, only ſays, „ ſnhew me 
the grant from myſelf, by which you exerciſe this authority ;” Pecunſe if it is . 
not in the ſubject, it muſt be in the king. The defendant ſtates, a plea ;* the crown | 
demurs upon that. It cannot be ſaid, true, the defendant fails to ſhew a title to 
« a-market, a fair, the right of taking toll, or any franchiſe; But where is the kings 
« title?” No; the king only aſks the queſtion by the information. - IO. 
Now to apply this (which will bring my argument before your lordſhips neatly, 
provided the fact bears me out) I am to ſuppoſe myſelf, for the purpoſe of the argu- 
ment, in poſſeſſion of your lordſhips? judgment, that this city ſends members to 
parliament ; and that it has appeared that king Charles II. has aſſumed a power of 
garbling this corporation at pleaſure, perhaps in tbe very moment of executing that : 
public truſt,” which is for balancing the conſtitution againſt the power of the king. How 
does my replication apply? why it adds to the charter of Charles II. as pleaded by 
the defendant, this part which we conlider as fatal. Then we {tate.the exerciſe of 
the crown under it the fignification of that order ; and then we draw the conclu- 
ſion, as your lordſhip has obſerved, that theſe corporators were ge jure and de fads s 
removed; ſuppoſe we had no concluſion at all, it is perfe&tdurpluſage., * >  - - 
Lord Chancellor. Suppoſe you had no conclufion at all, would it be the ſubje& 
of general demurrer or ſpecial ? 6 PEER) 8 
Mr. Erſtine. I conceive of a ſpecial demurrer; but I-do not know whether it 
would be the ſubject of either; —if I were to argue ſuch a demurrer, I ſhould ſay, 
the only reaſon why it can, in the nature of things, be the ſubject of a ſpecial de- 
murrer is, that it might be a kindneſs to the advocates, and perhaps a convenience 
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* to the judges, to- know the queſtion, which was likely to come before them upon ; 
d that record; it would lead to a previous conſideration of the queſtion to be made 
rs upon it; but upon the whole of this record your lordſhips muſt ſay, is the crown 
or the defendant entitled to judgment? I ſay, the king cannot reſerve ſuch a power + 
rs as Charles II. has reſerved upon this charter, as ſtated upon the record, in the firſt 
and ſecond replication ; and the crown can avail itſelf. of every thing upon the re- * _ 
* cord ; the proſecutor can reply as many matters as he pleaſes, and your lordſhips will 
I. look at the whole record. . JF . ; 
| Then what do your lordſhips ſee upon this record Mou cannot help ſeeing+ , 
ed this — (whether your lordſhips will ſee the remainder, is by and by to be conſidered) — + 
ill that the defendant claims to be a corporator of Cheiter, under an election upon the 
22d of March, in the 22d year of- king George III. by the major part of the : 
Ire mayor, aldermen, and common-council, exiſting under the charter of Charles II. R 
ah 7 which he ſets forth in his plea: to which I ſay, „ you impoſe upon. the court, 
bo that js not the charter, but a part of it. Vou have learned from the author. of your 
bm corporation, to garble charters. - You have not brought the aubo/e before the court, x 
Jus we-bring the remainder, and ſhow that reſerved power of amotion, contrary to the 
vat law and the principles of the conſtitution.” -« We might have ſtopped here; ſur- 
on pluſage never vitiates. Su poſe we had ſtopped at the end of this, and drawn no 
om concluſion at all; but we do more, for we ſſiow the exerci/e of this illegal power; \ 
but we had no occaſion to do ſo, - the inſtant that we added the reſerved power of 
in amotion, and incorporated it with the charter (and they have taken no iſſue _ a 
ver FE "F306 5 0 „ 
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that is part of their charter) then I conceive it is a part of their charter under 
which they have their being. . 


o* 


demurrable, but only that it leads to an inference of what "theſe learned gentlemen _ 
thought of this matter, when it. was preſented to their underſtanding. As this caſe 
will by and by be ſupported by abylities infinitely greater than I poſſeſs, I will 
leave to Mr. Serjeant Adair the cavity that remains to be filled up, which will be 
better than my {peaking upon a ſubject I am not perfectly prepared for. 3 
I now come to another queſtion, which brings me to conſider your lordſhips' 
obſervation upon the plea which J have as yet found no fault with in point of form. 

. Now I conceive that this is mainly defective in point of form; it certainly does not 
follow the moſt approved precedents in pleading; it does not follow them not even 
with the exception which your lordſhip ſuppoſed at the time of the caſe of Eaſt 
Loo, for there I believe the pleadings are exactly conſonant to the rule I humbly 
mean to lay down, and are agrecable to what your lordſhip threw out for con- 
Hderation,  , 1 5 . 1 „„ ns f 

They ſay that Charles II. willed in future, that there ſhould be a mayor, that 
there ſhould be aldermen, that there ſhould be juſtices, that there ſhould be coroners, 
that there "ſhould be a recorder, and that there ſhould be common-council- men; 

but if he ſtops there, is not that perfectly a dead letter? Suppoſe the great ſeal is 
put to that charter, and that, it is good in point of form,; it is a body without a 
foul ; it is faying that the king has willed and intended that there Gall be ſuch per- 
ſons; but unleſs he ſets this corporation in motion, unleſs he names the perſons 
who are to be the parents of all thoſe that are to follow, the 8 of a cor- 

Pporation (if ! 421 v0 expreſs myſelf) cannot go on; it is the ſame as if the Maker 
of the univerſe had ſaid, there fhall be this, and ſhall be the other; but if he had 
not created the firſt man and woman, I take it for granted; there would have been 
no inhabitants upon the earth; and ſo in the cteation of a corporation, it 1s not the 

intention of the king that makes the corporation; you muſt ſhow the king has done 
the thing. - ; 2 . 

Now has he ever made a mayor ? has he ever made common-council-men ? It 
does not appear upon this record that he has; but it is ſtated that he has made fo 

many aldermen. If the aldermen could have continued their own exiſtence with- 
out the aid of mayor and common-council-men, then it might be ſaid there is a 
good election; but the defendant has pleaded his election by the major part of the 
mayor, aldermen, and common-council-men, when it does not appear, to your 

| lordſhips upon this record, that there ever was a mayor or common-council-man . 
under this charter. | | EY | 5 

It ſhould have been ſtated, that his majeſty, in purſuance of thoſe intentions, had 
done that in the caſe of the mayor, which he had done in the caſe, of the aldermen; 
that the body corporate continued up to ſuch a day, and the defendant ſhould have 
averred his own election upon that day; that I think would have been the proper 

leading. 3 4 F 
i Bur, for argument ſake, I will ſuppoſe that this objection has not the weight which 
I humbly think belongs to it; and that your lordſhips muſt ſay, that there was in 
tact a corporation which Charles II. ſet in motion by the original appointment o 
mayor, of aldermen, and of common-council. Having already troubled your 
lordſhips, I am afraid at tob great length, with the objegtions de jure, let us ſee in 
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tracing down the exiſtence of this corporation, de facto, upon the record, where we 
leave it, and where it periſhes. 5 | 


It fates, firſt of all, who were the exiſting corporators in the reign of king 


James II. on the 12th of Auguſt, 1688 ;z and then it goes on to aver the actual 


removal of them, It will be contended, that this is an averment in laao— I mean 


to contend that it is a clear averment of. fact. It is true, wehave ſaid, that by the 
ſignification of this, they were in /aw amoved, and that the right of electing alder- 
men thereby ceaſed ; but I ſay, we have, upon this replication, alſo averred, that 
whether this was a good charter at the beginning, or a bad pne—ard whether the 
order of amotion ever was duly fignified or not (but the jury have found that it was) 


that in fad? they were removed; not only de jure, but de facto. You ought to 


« have traverſed this averment, and ftated, that your corporators were in fact not 
« removed, but continued in exiſtence ; notwithſtanding the fignification of that 
« order, up to the time of the election, upon which you Rate your title in your 


c plea,” 


If this is not an averment in fact, IJ am happy I have been in other walks of the 


profeſſion than that which obliges gentlemen to draw records; for I do not know- 


kow I, or any man who ſat down to aver a fact, could have averred it more dit» 
tinctly. “ The coroner and attorney of our ſovereign lord the now king,” after 
enumerating every perſon who at that time exiſted in the corporation, ſays, „ that, 
« king James, upon the 12th day of Auguſt, 1688, by his order in privy council was 
« pleaſed to order, and did thereby order, that they ſhould be, and they were 
ce thereby, removed and diſplaced.” “ | | i 

I do not mean to contend, that the mere knowledge they might have of the 


exiſtence of the order did remove them; and Mr. Wood did not mean, by his firſt 


part of the record, to aver that fact. Why? becauſe it would have been prema- 
ture; he has ſtated the order of James II. in council, directed to theſe people; he 
33 only reciting that king James made this order, and ſaid, they ſhould be, and they 
were, thereby removed; and then he goes on, and the ſaid coroner and attorney 


— 


« of our lord the king, &c. ſays, that the ſaid order in council, under the ſeal of 


© the ſaid privy council, avas ſignified.” | | 

He goes on, your Jordſhips ſee, by ſteps ; he has already ſtated the legal conſe- 
quence, not in the general way in which, in formal concluſion, he mutt ſtate it, 
which he does at the end of the replication, He firſt ſays, king James made the 
order, then mentions all the perſons exiſting in the corporation of Cheſter when he 
made it; then he goes on and ſays, „the ſaid order, under the ſeal of the privy 
« council, was fignified ;” then enumerates all to whom the order was directed; 
and then enumerates them over again, to ſhew, that the ſignification was co-exten- 
tive with the order, as the order was co-extenſive with the corporation; and then 


| he ſays, “ that they and each of them, ſeverally, became, and were, removed 


from their ſeveral reſpective offices before- mentioned.“ 8 
How did they become removed ? I do not mean they were deſtroyed by a ſtroke 


from heaven; it was from a very different quarter uydonbtedly—from the ſignifica- 


tion of the amoving order; but when it is ſaid, that J loſt my exiſtence by à par- 
ticular mode, the fact of loſing my exiſtence is not denied. After having ſtated it 


frſt, and the ſignification of the order, Mr. Wood replies, © they and each of them, 


« ſeverally and reſpectively, were removed from their reſpective offices; the con- 
ſequence of that amotion, in fact, was (and your lordſhips will ſee how accurately 
the concluſion is drawn) © wherefore the ſaid power in the ſaid laſt- mentioned 
letters patent, as to the election of aldermen, ceaſed and determined.” 

I don't know that this is, ſtrictly ſpeaking, a legal concluſion ; it is more pro- 
perly one concluſion of fact from another fact before averred; ſo that when it ays, 
* wherefore the ſaid power, as to the election of aldermen, ceaſed ;” that is a 
mere allegation of fact; for how could the right of electing aldermen go on and 


exiſt, after all the body, out of which they were to be elected, ceated, determined, 


and was put an end to? 3 | 
L. 11 I have 
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I have already detained your lordſhips, J am afraid, too long, upon this firſt part 
of the caſe; which, as I ſaid when I had the honour to addreſs vour lordſhips at 
jivlt, was what I little concerned myſelf with looking at, or conſidering; becauſe I 
can I ſhould be mortified if 1 were to arrive at your lordſſiips' deciſion upon any 
thing I have ſaid, notwithſtanding 1 think I am clearly entitled to it; becauſe [ 
think that, ſtrong as the ground is in point of Jaw, in that particular part, and 
involved with matter of the higheſt importance to the conſtitution, that which 
follows 1s perhaps ſtill more important. 

The defendant having ſtated his election under the charter of Charles IT. the re- 
plication, in order to avoid every poſſible title under that charter, ſets forth the 
charter granted by Henry VII. under the ſeal of the county palatine, confirmed by 
the inſpeximus- charter of queen Elizabeth, under the great ical of England. And 
before F purlue the queſtion which ariſes upon. this part of the record, I would 
trouble your lordſhips with a few obſervations concerning the original validity of 
the firſt charter here put upon the record. 

My learned triend, Mr. Serjeant Adair, ſtated a great number of authorities to 
your lord ſhips, concerning the propriety of our replication, as pleaded ; and if [ 
take right the objection which your lordſhips made, which 1 did not conſider ia the 
Icaſt as in the nature of any judgment, or of any decided opinion, but as a matter 

tor conſideration, it was this, whether there ſuduld not be ſome averment upon the 
face of our replication, which is not to be fonnd in it, and without which it is 
lame and imperfect, and the firft charter does not appear to be good; and if your 
lordſhips are bound to take the firſt to be bad, the ſecond is bad alſo, inaſmuch as 
that cannot be confirmed which never exiſted. If I take right what your lordſhips 
threw out, it was this, that we ſhould have averred, © that king Henry VII. by his 
<-Jet:grs parent, under the ſeal of the county palatine of Cheſter, could create a cor- 
« poration.” Now I apprehend that is unneceflary. 

In the firſt place, your lordſhips mult take notice of all the titles of the king, and 
of all the authorities which, by the law, as it now ftands, or as it ſtood at the time 
of Hen: y VII. are veſted in the king ;— your lordſhips. will take judicial eognizance 
of all the public acts, as they confirm the common law of the kingdom, and all the 

etiarcs, otices, and characters of the king. Now the firſt queſtion to be con- 
ſidercd is, do your Jordfhips think it would have been neceſſary to aver, that Henry 
VII. was count palatine of Cheſter ? I apprehend not. 

Lerd Chancellor. To be ture, the doubt goes upon this, and you have taken it 
right. By the common law this is a franchiſe that cannot ſpring except from the 
great ſeal; there was a capacity in the king to'create a Juriſdiction extenſive enough 
t create this franchile by a ſeal of his own ; and the doubt conceived upon this was, 
whether the exiſtence of that franchiſe, and conſequently the authority of that ſeal, 
ought not to have been averred upon the pleadings, or whether that be a fact of 
which courts of laws will take judicial cognizance ? 

Mr. £r/cime. I was humbly endeav e to ſtate to your lordſhips, that I take 
that to be a fact, of which the courts avi// take judicial cognizance. Firlt, becauſe 
your lordſhips will notice, as a fact without any averment, that king Henry VII. 
was count palatine of Chefter ; your lordihips will alſo take the nature and con ftitu- 
tion of a county palatine, without an averment ; that is to ſay, that you will know 
what belongs to the county palatine of Lancaſter, and what belongs to the county 
palatine of Cheſter ; and this, becauſe it appcars upon the books, in various inſtances, 
that the county palatine of Lancalter was formed upon the model of the county 
Palatine of Chelter, as appears by lord C:4#s fourth I-/iztute, which was ſtated by 
Mr. Serjcant Adair, and that bath had jura regalia; and your lordſhips mult ailo 
take it to be a legal conſequence, from having jura regatia, that they had the right 
of conllituting a corporation. That the count palatine of Chelter, not being king 
of England, might have made a corporation within his juriſdiction; and your lord: 
ſhips Pil find, by reterring to the ſtatute 34 and 35 Henry VIII. that it is unneceſ- 
lary to aver, that the king had the county palatine « of Cheſter od; in him. 
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Beſides that, your lordſhips will find numerous authorities ; particularly that in 
Lutwyche, ſtated by Mr. Serjeant Adair, that the king was count palatine of Cheſter, 
or as head of any county palatine, can make a corporation, under the ſcal of the 
county palatine ; for ſo might the count palatine himſelf, as having zura regatia. *. | 

But this is not all; your lordſhips know, that the writs for procets, in the courts | 
of the county palatine of Cheſter, ſtill iſſue under the ſeal of the county palatine ; 
ſo did every grant that was made by the king of England, as bcing the bead of the 
county, palatine of Cheſter, till the act of Henry VIII. which, for the firſt time, 
authorized the appointment of juſtices, under the great ſeal of England. 

Beſides that we have an act of parliament which, I think, will put an end to all 
doubts ; and perhaps it was not in your lordſhip? view at the time it is an act for 
levying knes, with proclamations of lands, within the county and city of Cheſter, 
43 Eliz. cap. 15. The general ftatute concerning the levying of fines, not ex- 
tending itſelf to this part of the kingdom, it became neceſſary io extend it after- 
wards to the county palatine of Cheſter ; that act which extended into the county 
palatine of Cheſter, was held not to extend into the c/ty of Cheſter ; which being a 
county in itſelf, left the operation of law deteCtive, with regard to the city of 
Chelter ; and, therefore, it was thought neceſſary to explain it by another act of 

. 8 — a 3 
parliament, and it ſtates, “ Whereas by an act made in the pariiamenc holden at 
« Weſtminſter, &c.” (See p. 399.) OT 

Lord Chancellor. The city of Cheſter, by your charter, was, with the exception 

of the Caſtle, with the precincts, and the liberty of Le Gloveritone. 
Mr. Eine. It was. I apprehend, therefore, that there can be no obj-Qion to 
the king's having made this a corporation by letters patent, under the ſeal of the 
county palatine; ſo far from it, that till the flatute of Henry VIII. there was no 
other way of appointing any magiſtrates of that county; and it is particularly no- 
ticed in the ſtatute of Henry VIII. which takes notice of tir John Engletieid, who was 
at that time chief juſtice of Cheſter, by virtue of an appointment under the fe I of 
the county palatine. What. J mainly rely upon is this, that y: ur lordſhips, taking 
notice of this act of parliament, which ſtates the king to be count palatine of 
Cheſter, which count palatine hath jura regalia, will not require an averment, thet 


: he had a right to make a corporation of Cheſter, by letters patent, under the ſeal of 
y the county palatine of Cheſter. 
: I ſhall now go on to ſtate the averments in our replication: it avers, that both 
it theſe charters were in force at the time of the judgment therein after- mentioned, 
Py namely, the judgment guouſgue; and then ſtates the information of fir Robert 
h Sawyer the judgment guozſgue—king James's order in council of amoval his order 
5, In council for reſtoring the mayor and citizens of Cheiter—his reſtoring charter in 
J purſuance of that order aud the acceptance of that charter; and then fniſhes with 
* a concluſion, upon which J have alrcady remarked, that I admit it is narrower than * 
we might have made from the facts; but I have ſubmitted that we have a right to 
mY fland upon theſe facts, and to aſk the legal concluſion from this hauſe. 
ſe But your lordſhips truly remarked, in the criticiſm upon our replication, that we 
. went further than was neceſſary; for to repel the charter of Charles II. we might 
u- WW hve ſatisfied ourſelves by ſtating the antecedent charters of Henry VII. and Eliza- 
* beth ; becauſe if thoſe charters exiſted, as we contend they did, up to the time of 
iv the reſtoring charter, or even if they had an exiſtence at the time Charles II. granted 
5, his charter {which is the queſtion upon the record) then it is clear that the chacter 
ty of Charles II. muſt be void, from the repulſion of the antecedent charters. | 
by Your lordſhips cannot but obſerve the very different view of this queſtion, which 
o the learned gentlemen, on the other fide your Jordſhips' bar, have now, from what 
ht they bad when it firſt preſented itſelf to them, and the ſtriking inconſiſlency be- 
= tween the mode of pleading, which they adopted, and the argument they are now 
dh obliged to ſuſtain, They ſet out the information of fir Robert Sawycr, with the 
of. Judgment guoz/gue upon it; which judgment they now contend to have been the 
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deſtruction of the antecedent corporation, and that, therefore, their charter was not 
repelled by its exiſtence. | | 

Ik it be true, as they contend, that the operation of that quou/gue judgment was 
utterly to annihilate and to deftroy the charter of Henry VII. and Elizabeth; if 
that be law upon which they now ſtand ſo erect before your lordſhips, how came 
they to put upon the record a rejoinder to the replication, utterly inconſiſtent with 
the idea of ſuch law? Their rejoinder is not, that by the judgment quouſpue this 
corporation was diſſolved —or that if it was not actually diſſolved, its operations 
were ſo crippled, as to make it neceſſary for the king to conſtitute another-; bat 
they ſay in theſe words, That ſuch further proceedings were had upon the ſaid 
« information, in that replication mentioned, in the ſaid court of the faid lord the 
© late king Charles II. that afterwards, in the term of the Holy Trinity, in the 
« 36th year of the reign of the ſaid king, it was conſidered by the;ſaid court of the 
* {aid lord the late king Charles II. before the king himſelf, that the faid liberties, 
« privileges, and franchiſes, in the ſaid laſt- mentioned information ſpecified, ſhould 
«« be ſeized into the hands of the ſaid lord the king, and the ſaid mayor and citi- 
Agens be excluded and amoved therefrom.” | | | 

If this were true, no doubt after having been ſeized, until the further order of 
the court, they might then be ſeized finally. But if it be contended, that their not 
coming in before the firſt judgment, was an extinguiſhment of the corporation, 
how is it poſſible that they could be alive, and in exiſtence, at a future time? or 
ho could they be excluded from what they had been before excluded? Perſons that 
were not in exiſtence, were to have judgment againſt them! perſons, that were an- 
nihilated were to revive, for the purpoſe of being killed again! and to be ouſted of 
that from which they had been excluded by an anterior judgment! 

As I ſaid before, this will not alter the law; for if your lordſhips ſhould be of 
opinion, that this guouſgue judgment can have the effect which muſt be argued for, 
then the defendant, in error, . will prevail, otherwiſe the judgment of the King's- 
bench mutt bc reverſed ; but it entitles me, I think, to a little favour and attention 
from the houſe, and muſt lead to no little jealouſy and diſtruſt in your lordſhips 
minds, when you hear arguments ſupported at the bar, utterly inconſiſtent with the 
ideas entertained by the ſame learned and experienced perſons, when firſt this ſub- 
ject was preſented to their underſtandings, | 35 

I will go higher than this, and, I believe, there are thoſe among your lordſhips 
who recollect the truth of what I fay, that when the record went down to trial, the 
guouſpue judgment was conſidered, neither by the learned judge who tried the queſ- 
tion, nor by the counſel, to be deſtructive of that corporation, or to carry with it 
thoſe inevitable conſequences which have never, til] the hour of their dit- 
treſs, been imagined ! | | 

My learned friends threw away the ſcabbard, and fought for their final judg- 
ment, without leaving a retreating argument; but when they found their caſe pared 
down, they were obliged to come with 2 propoſition ſo monftrous, that J have no 
language to put it home to your lordſhips' breaſts ; they were obliged to contend, 
that even a judgment guor/pue, without notice upon it to the corporation to come in 
and repievy, had the ſame effect as a final judgment, which before they had con- 
tended as the only concluſive judgment! | | 

I ſhall not argue-the to propoſitions that were ſupported by my learned friend, 
Mr. Serjeaut Adair, which were maintained with a ſize of ability which, I am 
ſure, it rarely happens to any man to have an opportunity of obſerving. I ſhould 
be walting your 1o:dfiips? time, and ſhewing the difference between him and my- 
ſelf {which I am felfith enough not to with to do) if I were to go over again thoſe 
arguments by which he ſo ably maintained thoſe two propoſitions ; namely, that a 
cornoration can neither diſlolve itſelf, nor be diffolved by any judgment of a court 
of law. | | 

Theſe are citadels to which, I hope, I ſhall not be driven to retire ; but ſurely 


he obligations of my client are ſtrong to that able perion who erected them. While, 
| | however, 


Lo 
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however, J have them to retire into, if it be neceſſary, I will not here avail myſelf 
of their ſtrength, but will come out upon the plain to meet my adverſary. 
But ſuppoſing, for argument ſake, that a corporation could be ſurrendered, or 

could be diſſolved. Suppoſing that this were a proceeding by uri! of quo warranto, 
-inſtead of information in the nature of quo warranto—with a ſummons and wenine 
— with a judgment gacuſſue, followed up by a ſeizure—a return of the ſheriff upon 
that ſeizure—with Ana judgment and ſeizure upon that final judgment. If, where 
all theſe had taken place, learned men and high courts have dvubred whether they 


would annihilate a corporation, then muſt not your lordſhips' minds not only hang 


back from, bur ſtart at, the poſition which mult be maintained on the other ſide of 


the bar? If that which is the real, bona jide writ of quo warranto, for palpable 


abuſes, cannot touch a corporation, yet that this—what ſhall I call it? this in- 


formation, commencing in foul fraud —which has the lie given it upon the record 


which aſks a queſtion that the record itſelf anſwers which complains of no abuſe 
which is a judgment only till the court ſhall further order-—a judgment of ſeizure 


which is never carried into execution; that this proceeding, without final judg- 


ment, ſhall effe& that which a writ of quo warranto, purſued in the manner I have 
ſkated, never did effect. | 7 | 

My lords, I will preface the argument to which I now advance, by ſaying this 
{it is a bold preface, but I make it) that if they can find in the records of Engliſh 
courts of juſtice, or the reports of their deciſions, any one inſtance of a corporation, 
or the molt petty, contemptible franchiſe of the meaneſt individual, forfeited and 
deſtroyed, ſo as to be given to another, in the room of him who had it, upon am 
information, in the nature of a quo warranto, upon a judgment guouſgue, followed 
by no ſeizure, and by no nal judgment —what do I ſay ? the records of the courts, 
or the reports of their deciſions? if they can find it in the auriting of any learned 
man—if they can find it even in theſe abominable arguments in the city of London's 
caſe—if they can find it in an inſtance of any one council, arguing for his own pur- 
poſes---if they can find it in any one hiſtorian, or in any one theory, or opinion, 
thrown out in the looſeſt manner I abandon all claim to your judgment. 

I know my duty in the cauſe—I feel its importance—and I thus pledge myſelf, 
knowing that there can be no ſych caſe, I take the propoſition, as I have a right to 
take it, a judgment guou/gue followed by no ſeizure ;* remembering at the ſame 
time, that I ſtand upon a tower of ſtrength which was built for me by my able 


leader; that even if there had been a final judgment, and a ſeizure upon it, I ſhould 


have been equally ſafe ; but coming down upon the plain, in order to encounter the 
naked queſtion upon this record, I aſſert, that there never was a theory or opinion 
againſt me, however looſely urged ; that it never entered into the imagination of 
man, as fir George Treby ſaid in the city of London's calc, though he was advan- 
_ 2 propoſition much more difficult than that I have to maintain now before your 
ordſhips. | 

My Erd propoſition is this, That two corporations cannot exiſt, for the ſame pur- 
poſes of government, in the ſame place, at the ſame time. I will cite no other 
authority for that than the King againſt Paſſnore, in the term reports of Eaſter 
term, 1789, which I think is the ſtrongeſt caſe againſt the argument I am td main- 
tain to-day, upon the diſſolution of corporations. I don't ſay 1 do not perfectly 


: agree with that judgment, I will ſay by and by what I do. 


The ſecond propoſition which I ſhall humbly maintain is this, which I believe is 
as little capable of being diſputed, That the king, having conſtituted a corporation, 
for any given purpoſes of government, in any place, with perpetual power of ſuc- 
ceſſion, cannot, while that corporation remains undiſſolved and in exiſtence, dero- 
gate from his own grant, by transferring its power and authority to another body. 


Now 


* The learned council certainly had a right to take it thus, as no writ of ſeizure was ſtated on 
the record to have ifſued—the fat? however was, that it did iſſue. 
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Now as I ſtand upon very ſtrong ground, from which I know that nothing can 
poſſibly remove me, I am not afraid to ſtate what the King's.bench laid down in 
the Helſtone caſe, from which it is not neceſſary that I ſhould differ. 

There was a corporation at Helſtone. The individual members, the aggregate 
of which formed the being of the corporation, had died off, till within three or 
four, and theſe three or tour who remained in exiſtence, were below the number 
neceſſary to renovate the corporation, or to do any acts for which the corporation 
was originally inſtituted. They could make no bye-laws they could not govern— 
they could have no magiſtracy, becauſe it was limited, by the charter, to a larger 
number only, to do thote acts | | 

Lord Chancellor. Were all the integral parts of that corporation exiſting ? 

Mr. E, eine. No, gone. | | 

Lord Chancellor. Becaule the number of the corporation might be reduced to 
ſuch a degree, that they might be unable to exerciſe a// the acts the charter enabled 
them to exerciſe, and yet there might be, by the exiſtence of the integral parts, a 
Capacity to renew them, | | ; ? 

Mr. Erfeine. Then I cannot ſay what the judgment might have been; but your 
lordſhips will obſerve, that this caſe of Helſtone cannot touch me, becauſe I mean 
to contend upon this record, that this corporation, if it ever was touched at all by 
the judgment, was capable of renovation. I firſt of all ſay, it never was touched 
even in its functions—it was never ſuſpended - never prevented from making bye- 
Jaws-—never prevented from exerciſing magiſtracy, or doing any one of the things 
for which the corporation was inſtituted. 

That even if it had been ſuſpended by the proceedings appearing againſt it upon 
the record, it was found, and had the principle of revival in it; and that the king 
never had done an act which, by his authority, would have put that corporation in 
the fituation Helitone is ſuppoſed to be ; namely, incapable of renovation—inca- 
pable of revival—incapable of doing thoſe acts for which it was conſtituted by the 
crown. From this ſecond propoſition, namely, that there cannot be two corpora- 
tions in the {ame place, capable of performing thoſe functions, and having the 
power of revival and exiſtence, it will follow as a corollary, that unleſs it can be 
fhewn that the corporation of Cheſter, once exiſting under the charters of Henry 
VII. and Elizabeth, had expired and become extinct at the time Charles II. created 


It a body politic, that body politic never could have a legal exiſtence. 


Then I mean to confine myſelf to the narrow queſtion ſtated upon this record; 
and I take it, that upon all this mais of pleadings—upon all this variety of autho- 
rities that have been cited, the caſe comes to this whether in conſequence of fir 
Robert Sawyer's information, filed againſt the corporation of Cheſter, as a corpo- 
ration, addreſſed to it by its corporate name, under its charter; not charging any 
abuſe of liberties, but only queſtioning their original exiſtence, the interlocutory 
judgment (for ſo I venture to call it) of ſeizure, followed by no writ ſtated upon 
this record to have iſſued to the ſheriff, or any ſeizure made by the ſheriff in pur- 
ſuance of it (as I will ſhew your lordſhips to have been the uniform courſe, from 
the beginning of hiſtory) or any return made by the ſheriff of any thing he had 
done under it, much leſs any final judgment of ouſter or of ſeizure—whether or no 
it can be ſaid that the corporation was ſo at an end as to be incapable of the grace 
of James II. 's charter, or whether, in ſhort, it was not in ſuch exiſtence as that 
Charles II.'s charter pever could, by any pollibility, have attached upon it; take it 
one way or other, there is an end of the title pleaded by the defendant. | 

I mean firſt of all to contend, that this information, to have had any effect at all, 
ought to have been againſt the natural perſons compoſing that corporate body; 1 
take it to be ſtrictly regular to look at the report of the judgment in the King's- 
bench, not by way of criticiſing upon the language of the ju'gment, but to ſhew. 
that this was conſidered, by the learned judge who pronounced the judgment of 
the court of King's-bench, to be an information in diſaffirmance of the exiſtence 
of ſuch a corporation; it was ſtated, by the judge, that it muſt be ſo taken to mw 

| is 
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this will ſhew what ſort of a judgment your lordſhips have before you, and that it 
is ſuch a judgment as ſuppoſing it to be a good ſpecies of information (which 1 
deny) is utterly mconfiſtent with the end of the ſuit ; for there are but two ſorts of 
informations. ä | FE 

It a ſubject, or ſubjects, rather in the plural number, band themſelves together, 
and aſſume to themſelves the functions of magiſtracy, which belong only to the 
crown to create, never having had any grant from the crown, the crown does not 
ſanction thoſe impoſtures by addreſkng them upon its records, by the name they 
give themſelves ; but finds out who are the natural perſons that have ſo uſurped, 
and calls upon them, as natural perſons, to ſhew why they have ſo uſurped. Then 
from the nature of the thing, what mult ſuch a judgment be? Seizure ? No, ſays 
lord Hale—no, fays fir Robert Sawyer—the king cannot ſeize that which he cannot 
have. You cannot ſeize that which never exitted—you muſt pronounce againſt 
them judgment of ouſter. 8 

Where you file your information in diſaffirmance of their being a corporation, 
it is faid, by lord Hale, in his common place. book, in Lincoln's inn library (as 
ſtated by Pollexfen, in his argument in the city of London's caſe, pages 70-71) ta 
be decided in the caſe of Cy/ack, that it ſhould be brought againſt the natural per- 
ſons, and not againſt the corporation, and that the judgment there mult be ouſter. 
Now ſuppoſe natural perſons banded together, exerciſe the functions of magiſtracy 
and government, what is the effect of a judgment of ouſter ? It is this—it renders 
illegal all their acts; no man can juſtify under them; from that moment they are 
gone, and they can exerciſe no one act of government. Ms 

I will ftate to your lordſhips what Mr. Juſtice Eyre ſaid upon that ſubject in fir 
James Smith's cafe, where my lord Holt agrees with him; it is in Shower, 281. 
« The quo warranto ſhould have been brought againf the burgeſſes and inhabitants 
« of the place; it is ſtrange that it ſhould have been brought againſt the corpora- 
&© tion—it ſhould have been brought againſt the natural perſons, and not againſt the 
*« corporation.” | | | ME | 

There is no one caſe from the beginning of the Hiſtory of England, where ſuch 
an information has been effectual. The only two caſes where it has been carried 
on to a judgment of ſeizure againſt a corporate body, by a corporate name, that I 
can find, are the caſe of the city of London, and the caſe of Malmibury. The 
cale of the city of London will ſurely never be conſidered as an authority—it is 
well known that the judgment was reprobated as illegal, by act of parliament, and 
your lordſhips well know in what manner that infamous judgment was brought 
about. "| | 
The cafe of Malmſbury is deciſive for me. We have the record—it is the caſe 
of an information, in the nature of a quo warranto, againſt the borough of Malmſ- 
bury, for uſurping to be a corporation the ſame as Chelter. There is no appearance 
—there is a judgment guouſſue —there is final judgment—there is a writ of error in 
parliament general error aſſigned - and the judgment is reverſed. 

Now L aſk your lordſhips whether it be poſſiole for judges to travel out of the 
record, and to arreſt and reverſe a judgment upon any thing that docs not appear 
upon the record ? What then reverſed the judgment in Malmſbury ? nothing out of 
the record; conſequently I am entitled to ſay, that a record, ſtating what the re- 
cord in Malmſbury flates, as this record does, is bad in law, and void; for that 
the judgment, in an information againſt Malmſbury, by its corporate name, without 
appearance —-with judgment of ſeizure—with judgment final -was reverſed. It 
was reverſed, I take for granted, for two reaſans :—becaule it was rought in diſ- 
allirmance of the corporation, whereas it ſhould have been brought againſt the na- 
tural perſons; and becauſe the judgment was of ſeizure, whereas it ſhould have 
been of ouſter, - | | 5 55 

no come to what I conſider to be the moſt important part of this cauſe; I 
now come-further out than I did before, and I give up this objection in argument 


| for the ſake of ſupporting anc;her, Su ppoſing then that a corporation might be 
| | , NE diſſolved 
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diſſolved by judgment, on an information, inſtead of a writ of quo warranto; ſup- 
poſing it could be done (which I abſolutely deny) before appearance and final judg- 
ment, and the execution of that judgment ; then let us ſee how it ſtands upon the 
matter, ſtated upon this record, of the judgment guou/que.. 

It will not be aſſerted, that ſtanding in a ſituation where a man may have in- 
curred a forfeiture, piaces him in the line of forfeiture, unleſs the judgment which 
creates that forfeiture is pronounced againſt him; if I place myſelf, by my own in- 
caution, in a ſituation, of which, it the crown take advantage, I might be deprived 
of my liberties, am I deprived of them unleſs the crown avails itſelf of the ſituation 
in which I have placed myſelf, either by oflice found, or by the judgment of a 
court of law ? e ; | fa 

Suppoſing I were to ſtand out from the law of my country to be proclaimed, 
from day to day, and from year to year, in the Sheriff's court that I were to ſtand 
out at the exigent, would it be ſaid that I was an outlaw, unleſs judgment of out- 
Jawry were pronounced againſt me ? could the chief juſtice of the King's-bench 
refuſe to try my cauſe, with all the proclamations” of the ſheriff's court againſt me; 
unleſs I had been outlawed by regular proceſs? No. I will fortify this by the au- 
thority of one of the greateſt juſtices that ever ſat in England—the ornament of his 
own times, and the admiration of poſterity—lord chief juſtice Holt. 

Your lordſhips may recollect (it is connected with your own houſe)-that lord Ban- 
bury was indicted at the Old Bailey, for murder; he petitioned this houſe toſbe tried 
at your lordſhips' bar, claiming the inheritance of the peerage of this country; 
that the peers aſſembled in great form and ſolemnity, upon that petition, and pro- 
nounced, that lord Banbury was no peer, and refuſed him the protection and pri- 
vileges of this honſe. Upon which the indictment went on againſt him at the Old 
Bailey; he was indidted by the name of Charles Knowles; he pleaded miſnomer z 
that he was a peer of the realm, by the title of earl Banbury. . . 

The attorney-general applied, by petition ; your lordſhips pronounced upon it ; 
upon that, the defendant demurred, and it came on before lord Holt, who Mates, 
as appears by the report in Raymond, that many obſervations had been made upon 
his judgment; and it had been queſtioned in this houſe, and a committee appointed, 
calling upon him to give the reaſons of his judgment, which, with great ſpirit, he 
refuſed to do, unleſs called upon by writ of error; upon which they threatened 
him; which did, as all ſuch proceedings I hope will do, vaniſh in ſmoke. 

Lord Holt ſtates his own judgment; he ſays, a judgment ought to be complete 
and formal; he admits, that it appeared before him by high authority, which he 
very much revered, that. lord Banbury was not a peer; but he ſaid, that unleſs 
there was a judgment of law, excluding from the dignity, privilege, and character, 
of peerage, he could not, and ought not, to take notice of it'; but that they ought 
to allow him privilege of peerage, and refuſed to try him as, a ſubje& not having 
the peerage. . | e | 

Now mark the expreſſions of lord Holt. He ſtates, that if it appear to the court, 
in any manner, that a man has no title, as, “ if treſpaſs be brought for a treſpaſs 
done in the land belonging to a houſe, and it appears at the trial, that the plaintiff 
« hath no title to the houſe, yet the court cannot give judgment to put the party 
s out of poſſeſſion of the houſe.” He then (which is what I lay my finger upon) 
iays, that “ if quo warranto be brought for uſurping royal franchiſes, and tle 
„court give their opinion, that the defendant hath no title to them, unleſs they 
« proceed and lay, ut abinde excludatur, it avails nothing.“ | 

Is not that a declaration of lord Holt, who, independently of his univerſal 
knowledge of the law, and hiſtory of his country, lived in the time when theſe 
Judgments and charters were in agitation ? Is not this a declaration, that nothing 
but a judgment ut abinde excludatur will avail ? My learned friends knew eit; they 
knew that nothing but a final judgment of ſeizure and ouſter could deſtroy the cor- 
poration, or ſuſpend their functions; and, therefore, they rejoined the exiſtence of 
tuch a judgment, and it is negatived by the finding of the jury. 

| : | Now 


L 


No they are obliged to come back again, and to ſay, that this judgment guouſue 
will anſwer their purpoſe equally well; it is ſaid that the judgment guouſque diſſolved 
the corporation 5 and, yet it appears, that they may come in and replevin ! That 
ſeems very ſtrange; if the corporation is diſſolved by the judgment, who is to 
replevy ? ; 5 5 

There have been ſeveral ſeizures of franchiſes which have been replevied; now 
that could not be unleſs there was a corporation to replevy them; I ſhall uſe no 
words of my own, except in my mode of expreſſion, as I ſhall take what 7 have to 
ſay out of the moſt ſolemn authorities that are to be found in the books, and I ſhall 
not leave thoſe authorities in any one word that I have to ſay to your lordſhips. 

But firft of all, let me aſk your lordſhips how it appears, upon all the authorities, 
that a judgment operates? 1 h | ww 

Finch, in folio 13, in his argument in the city of London's caſe, after quoting 
all the judgments in quo warranto, with which, he fills ſeveral pages, ſays 
expreſsly, in his opening (not when puſhed to it by argument) © Theſe are not judg-, 
« ments in quo warranto, to ouſt a corporation of the franchiſe of being a corpora- 
&« tion,” Then what are they ? why, he ſays, that which your lordſhips ſee I do not 
admit, but which would not hurt my argument if I did; “ but if the king“ ſeizes 
and gives the cuſtody to another, the corporation is but a name, and cannot act.“ 

He admits the judgment does not ouſt it of the franchiſe of being a corporation; 
no thanks for his admiſſion ; for it could not be endured .in that court, corruptly 
conſtituted as it was. When men are driven from one refuge, they are obliged to 
take ſhelter under another ; he ſays, the yp gen is but a name, and cannot act; 
then, after enumerating this place ſeized, that ſeized, and the other ſeized, and 
cuſtodis put into them, by the king, he ſays, and which almoſt makes an end of the 
argument, “ but they ended in ſubmiſſion, and ſo all was quiet.“ This is Finch's 
argument. | i ; F | 

8 lordſhips will ſee that I am in poſſeſſion of a deciſive authority, that 
even a ſeizure itſelf is no ſuſpenſion of the functions of a corporation. My learned 
friend, the ſerjeant, laid before your lordſhips the proceedings of the city of Lon- 
don, in the court of huſtings, by their corporate name, ſubſequent to ſeizure, when 


the king had Veen eleven years in poſſeſſion. 


The borough of Southampton, and New Malton, and various others, which 
pleaded charter, preſcription, &c. were ſeized into the king's hand, and cu/tades put 
in poſſeſſion of them. WE | | N 

Lord Holt, who was deciding upon this, queſtion, not as your. lordſhips ate, at 
the diſtance of a century, but in the third of William and Mary, ſobn affer the 
revolution, which aroſe almoſt from the fatal conſequences likely to happen to the 
conſtitution, by the infamous proceedings I am ſtating ; after quoting Hayward v. 
Fulcher, and all thoſe other caſes which ſhow that a corporation cannot be diſſolved z 
lord Holt ſays, in order to ſhew that a ſeizure does not ſuſpend them, © franchiſes 
are not eflential to a corporation, but a privilege pertaining to it; the eſſence of 
& a corporation is to make bye-laws, and to govern their own members, which 
* they may do while their franchiſes continue ſeized.” 

I humbly apprehend, that the inevitable conſequence and concluſion is this, that 
this corporation by no means ſtands in the ſame ſituation that Helſtone was ſup- 
poſed to ſtand in, by the court of King's-bench, where three members remained, 
without any power of renovation, but where nothing could be done by any body 
elſe, while thoſe people exiſted. Here lord Holt ſays, that notwithſtanding fran- 
chiles are ſeized (and why I ſhould argue it I don't know, becauſe there is no fei- 
zure in this caſe ; but I have a right to fortify myſelf beyond the very mark upon 
which I ſtand) they may make bye-laws, and govern their members; and then, 
after ſtating the effect of a judgment of ouſter, he ſays, © I do ndt think that a 
judgment of ſeizure, where it is a final judgment, is ineffectual, and the judg- 
* meitt of ſeizure quouſque ſhews it.” = 
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carry on its functions, make its bye-laws, govern its members, even though the 


« rize-g* the corporation, till it does appear? 


chuſe I am not in that ſituation. : . 
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Lord Holt ſtates in what caſe it is not neceſſary to give effect to a judgment by 
execution ; he favs, ** if there be a judgment of ouſter, there needs no ſeizure, 
„ for to what purpoſe ſhould there be a ſeizure, by the king, when he may not 
« have it?” The Jaw is the ſame as to a judgment and Dufte as forfeited ; for this 
amounts to a judgment of ouſter, but otherwiſe of a judgment guouſgue. This I 
think plainly ſhews the opinion entertained by the court of King's-bench, in the 
caſe of fir James Smith, which happened ſo very ſoon after the revolution. 
He won't ſay it diſſolves a corporation—he won't ſay it ſuſpends it—he won't ſay 

it deſtroys its functions—he does not think it ineffectual; that is all he will- My, 
even of a final judgment, and the reaſon he gives is, “the judgment guou/que ſhews . 
it;? ſhews what? ſherys that a judgment final may not be ineffectual; and lord 
Hoſt relies upon that caſe of the King v. Quadryng, where it did nothing—where 

it ouſted nothing, though there was a ſeizure iſſuing upon that judgment. | 
I believe it is meant to be contended, as it was contenced in the King's-bench 
(and this I take to be the ſtrength and the whole reliance of my learned friends on 
the other fide your lordſhips” bar) that this judgment gzeu/que, though it did not 
ouſt the corporation of the franchiſe of being a corporation, but only ſeized the 
franchiſes ; yet, not coming in within the term, they loſt the ſeaſon, within which 
by-law they might replevy, and conſequently the poſſibility of redemption or 
renovation ; Iwill directly meet that argument. « ES | 

In the firſt place, I ſay, there is no one authority in the books that goes ſuch a 
length; and your lordſhips will fee that {when I come to make, what I had, for the 
arrangement of my own argument, conſidered as obſervations upon the judgment of 
the court of King's-bench (and which I ſhali do with the greateſt reſpe& and 
reverence to the learned judges) the authorities which I am humbly to ſuppoſe that 
judgment was founded upon. Now ſuppoſing there had been a ſeizure in this caſe; 
if, according to lord Holt, the ſeizure does not ſuſpend the corporation, if it may 


king were in poſſeſſion, under a ſeizure ; how is it prevented from carrying on its 
functions, if the judgment does not touch it? But I will drop that, and come to 
the narrow point on which I will put the caſe, unleſs I am driven back to the cther 
part of it I mentioned before. LES 

Your lordſhip put this queſtion to my friend Mr. Serjeant Adair, “ you call (I 
ce underſtood your lordihip to ſay) this a proceſs to compel appearance; how then 
„ is} of mpel appearance, it it does not do ſomething which renders it deſtruce 


he-queſiion is momentous, but I can anſwer it: The anſwer is this; the judg- | 
ment does nothing but authorize to ſeize. My being in a ſituation, if the, king 
takes advantage of it, to loſe any thing that belongs to me, does not, as lord Holt 
ſays, in Raymond, 171, put me in that fituation, unleſs the king* does avail him- 
{cit of it. As I ſaid before, though I ſtand out upon an exigent, if no outlawry 
is pronounced upon me, I am not an outlaw. Suppoſe then the judgment had been 
followed up with a ſeizure—ſtill your lordſhip's queſtion becomes the more im- 
portant, how does the ſeizure affect you? 1 will ſuppoſe it affects me, as my learned 
friends will ſuppoſe it does ; namely, that if I do not come in pending the term, [ 
come too late to replevy ; but then the king mult put me out of the power of re- 
plevying, by a final judgment. 5 N 
J was afked, in the court of King's-bench, © is it poſſible to replevy a judgment ?” 
I was not prepared to anſwer it then ; I am now prepared with a body. -of autho- 
rities, Which it is impoſlible to pals by, or to meet; I ſay, that in every one in- 
ſtance, throughout the whole law, wherever there has been a judgment final, there 
has been a judgment guov/gue—a ſeizure under that judgment guouſgue—a return of 
the ſheriff that he has made that ſeizure ; and then, in conſequence of the defendant 
not coming in, when the court has notice, that he is aware of the ſeizure, then 
they pronounce judgment #a/; the conſequence may be as my learned friends 


In 
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In every inſtance where there are theſe writs, the ſheriff is commanded, as in 
Quadryng's caſe, that he ſeize the franchiſe ; what is he to ſeize it for? he is not to 
account to the king for the profits, as on a judgment final; but he is to ſeize the 
franchiſes, according to the form of the judgment. That is, “according to the form 
« of the judgment, until the court ſhall further order.” The ſheriff then enters 
and ſeizes; he makes a return to the court, and then— 

Lord Chancellor. If it were a franchiſe productive of profit, upon a common 
diſtringas, as the king taking forty ſhillings, and ſo on; would not the ſheriff ac- 
count to the king? | . 

Mr. Erfeine. They are returned to the party upon appearance. 2 

Lord Ch. »cellor. They are to compel appearance; but, I apprehend, as long as 
they remain to the ſheriff, under the diſtringas, there is no judgment of returning 
again; they are never returned again. 5 

Mr. Erfeine. I now come to the judgment of the court of King's-bench; and 
J have already, for the judges who pronounced it, teſtified my great and high per- 


ſonal reſpect; and indeed I build much of my hopes of ſucceeding here, on the 


acknowleged learning and ability of the judges of that court; for not only from the 
learning and ability of all of them, but from the extraordinary reſearches and dili- 
gence which render ability ſo often highly uſeful to the public, when they are 
found coupled with learning, I raiſe a ſtrong hope, that there is nothing but thoſe 
authorities which the court, in compliance with thoſe forms which are highly bene- 
ficial to the ſubject, have communicated as the foundation of their judgment. 

Mr. Juſtice Aſhurſt, in pronouncing the judgment of the court, 1aid, that he 
would itate thoſe authorities upon which the court relied, as being the ſtrongeſt, 


and having the moſt reaſon on their fide. Surely it is matter of great advantage to 


me, upon looking into that judgment pronounced by perſons ſo eminent for learning, 
to find, that with all the reſearch which accompanies, unqueſtionably, that learn- 
ing, only two authorities can be found; and it is my duty to ſee whether theſe au- 
thorities preſs upon us - whether they bear directly upon the point which is to be 
conſidered —and whether, if they do, they have more reaſon on their fide than 
thoſe which your lordſhips have heard at this bar. | 

When we come to examine theſe two caſes, we find they are 2 It. 282. and 
the caſe of the King againit Quadryng ; I may conſider theſe as one authority, for 
it appears that lord Coke builds what he ſays in 2 Inſt. 282. upon the King againſt 
Quadryng ; and it won't be in the leaſt neceflary for me to combat the great auth9- 
rity of lord Coke, becauſe, after all the application that I have given to this ſubjeft 
(and I am ſure it has not been little) I cannot find how this authority of lord Coke 
bears upon me; it ſeems directly the contrary ; for it ſeems to ſhew that a replevy 
is of right; which replevy the corporation of Cheſter never had, nor ever could 
In the nature of the thing have. . : a 

Lord Coke ſays, „ by this it appeareth, that a deſcent of franchiſes doth put the 
fing to his writ of quo warranto; which writ is here expreſſed; and note that 


© the quo warranto is in nature of the king's writ of. right, for fsanchiſes and liber- 


ties.“ One ſentence before the place that they rely upon, „wherein judgment 
e ſhall be given, either againſt the king, for the point adjudged, or for the 
« ing.” | 5 | | | 
After he has ſtated that the concluſion of ſuch a ſuit is as it muſt neceſſarily be, 
he ſays, „Et , non wenerint, &c. præcipiatur wicecom guid faciat eos venire Wc. qua 
« die fi non venerint, &c. fiat ficut in itinere juſticiariorum.” | : 
Now before we inquire what is to be done In itinere juſticiariorum, et us ſee what 
is to be done by the court, Er ſi non wenerint, Sc. præcipi atur vicecom gued 
Faciat eos wenire, &c. Why the ſheriff has had no command in this caſe—if the 
defendant does not come in, he is then to command him to come in; ? and how ? 
Lord Coke begins his comment thus, «© If, before the juſtices in eyre” (and here 1 
ſtand or fall) “ If, before the juſtices in eyre, the party come not, the franchiſes 
* ſhonld be ſeized;“ not adjudged to be ſeized—they were ſeized— how? © No- 
| M m m 2 uuns 
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& mine diſtrictionis; which is a judgment of diſtreſs; -a man muſt be driven to 
diſtreſs, I ſhould think, for ſuch an argument; a diſtreſs is a thing that touches 
me- that takes from me what J have, or deprives me of the exerciſe of what be. 
longs to me; —what is nomine diſtriftjonis ? a ſeizure, © which the party, ip the 
« {ame eyre, might replevy. ? | | 

A replevy is ſomething that you are to do with the ſheriff—the ſheriff is to re- 
turn you back, and you are to come to the court, as your lordſhips will by and by 
ſee York did, and get a writ of reſtitution, after the ſheriff hath returned to the writ 
that he had ſeized. Lord Coke goes on and ſays, “ if the party did not replevy 
te them while the eyre ſat in that county, the franchiſes were loſt and forfeited for- 
c. ever.” If a great writer on the law, were to ſay, that if a peri*a does not 
anſwer to the king's proceſs, he ſhall loſe his liberty, and his life—if he was de- 
ſcribing the law of England to a ſtranger, he would fo deſcribe the confequence of 
outlawry ; but what fignifies a man's ſtanding in a ſituation to be outlawed, unleſs 
there is a formal, ſolemn judgment? for judgments muſt be formal; unleſs they 

ſay, ut abinde excludatur it ſignifies nothing. 35 ; | 

\ How this ſhould find its way into a judgment which places me at your lordſhips 
bar, amazes me! Lord Coke goes on and ſays, “ and fo it is in the court of King's: 
bench, if the party come not in upon the Venire Facias during that term, and re. 
plevy his franchiſes, they be loſt for ever, and therefore we concur not with that 
chief juſtice who ſaid, that non-claim of liberties before juſtices in eyre loſt the 
liberties ; for that (faith he) was but of the King's grace to grant a replevy of 
them, and not of right; for this opinion is againſt the authority of our books, and 
the continual practice before the juſtices in eyre.” It is not of the King's grace to 
allow me to replevy ; it is my right, and ſo he differs from that chief juſtice, who, 
in contradiction to all the authorities in the books, and the practice before the juſ- 
tices in eyre, laid down the contrary. I a | 

How, in the name of the law of England, and of common ſenſe and reaſon, 
has this corporation notice of this judgment? for the king may remit his ſuit—the 
King may not chuſe to go on. I know he has ſummoned me, and I know I have 
not appeared, and that therefore, if he chuſes it, he may have judgment quouſque— 
and then, if I am in contempt of the writ iſſued by the court, in conſequence of 
that judgment, and there be a limited time within which, if I do not replevy, the 

Ring may take advantage of my forfciture.—Now forfeitures are in all caſes odious. 
J have often heard the noble lord, under whom I have praiſed many years, ſay, 
„In a forfeiture you mult hit the bird in the eye.” If the party has done any act 
by which it might be cured—if it is not taken advantage of—if you are not direct 
and formal in every part of your proceeding, the court will not help a forfeiture, 

. There is another principle of Engliſh law equally agreeable to the conſtitution, 
and which I] am ſure your lordſhips will not deny the ſubject the benefit of; — that 
all acts of grace and favour flowing from the crown, are to flow in the greateſt 
amplitude, and are to have a liberal conſtruction ;--that whenever an act of forfei- 
ture 15 to attach, your lordſhips will have a ſtri&t conſtruction. Then what is to be 
ſaid to me, who aſk no liberality of conſtruction? who only ftand upon the law, 
without the ſtrictneſs that belongs to forfeiture ? : „ 

I contend that, upon every reaſon and analogy, I am entitled to ſay, this corpo- 
ration was never touched. Lord Coke, beſides this, fays, that this Quadryng's 
caſe is ſaid to be a judgment. I find in the hook that which prima facie is a judg- 
ment; but every one circumſtance belonging to it has been miſtaken. How could 
this be a judgment which forfeited the franchiſe, as ſtated in that book, when we 
find the proceſs going on to the ſecond year of the following reign, when it abated 
by the death of the party? : | ; he 
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So that your lordſhips ſee this has been a caſe that has haunted the law for ages-- ; 
it has haunted Lord Coke—it has haunted the court of King's-bench, who have 
made it the foundation of their judgment; they are not anſwerable for it--it is a 


miſtake— it is not to be ſuppoſed that upon every judgment the records themſelves 
| | ape N are 
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are to be ſearched; but the records being ſearched, and the caſe being found, we 
lay it before your lordſhips; and I now ſtate it as an authority for myſelf to defeat 


the argument on the other ſide of the bar. I wreſt my adverſaries weapons out of 


their hands, and they periſh by them—for this is the clearett argument for me, in- 
aſmuch as this market was not forfeited by the guon/que judgment, which was con- 
ſidered to be the caſe as reported in the year-book. 
I have a caſe now, that I hope will make a conſiderable impreſſion upon your 
lordſhips, which is that of the city of York. ONT. | 
Lord Chancellor. Where is the caſe? | 


Mr. Erſkine. We have it from the records themſelves, which ſhall be at your + 


lordſhips' command. 
Lord Chancellor, I ſhall be dbliged to you if you would be ſo good as to argue 
from the records, to fave the trouble of ſearching to make copies of them. 5 
Mr. Erſtine. I have cited but one caſe from any record yet, which is that of 


Malmſbury, and that of the journal of the Houſe of Commons; no others have 1 


cited. If your lordſhips ſhould think proper, it ſhall be laid before you. The ti- 
tle which the defendant pleads is a charter of Charles the ſecond, in the 37th year 
of his reign. This information, filed by Sir Robert Sawyer, was in Hillary the 
35 Charles II. The like information was filed by the Attorney General againſt 
York. In Hillary the 35 and 36 of Charles II. there was this judgment guonſque 
azainſt Cheſter, the operation of which we are ſeeking to defeat. There was, in 
the Eaſter following that Hillary, a ſimilar judgment guou/gue againſt York, Here 
the ſuit againſt Cheſter ended ; his Majeſty never proceeded further--and there is a 


remarkable thing, that this new charter was granted the fourth of February, in the 


37th of Charles II. in the year 1684, the charter under which the defendant pleads. 


It is matter of hiſtory, which undoubtedly I may refer your loraſhips to, it is un- 


doubtedly notorious that Charles was ſtruck with an apoplexy two days before, and 
dicd two days after this charter. . 

In the firſt of James the Second, a new charter was granted to York. The pro- 
ceedings went on againſt York, tho? they went on no further againſt Cheſter, 

It appears that in Trinity the 4 James II. 1688, four years after the date of the 
judgment guou/que, and without any appearance entered before, the mayor and 
commonalty, by their corporate name, appeared to the information, prayed to be 


reſtored to the liberties, which were ſeized into the King's hands for want of their 


appearance, and thereupon a writ of reſtitution iſſued, and the ſheriff is command- 

ed, to the faid mayor and commonalty, the ſaid liberties to cauſe to be reſtored. 
Againſt Cheſter, for ſome reaſonor other, which is inſcrutable, and which it is not 

neceſſary to purſue even in imagination, the King thought fit, no matter why, not 


to purſue his ſuit, he ſtopped at a judgment gaoque, without its appearing upon 


this record that the corporation ever knew that there was any judgment 72 


Lord Chancellor. Vou ſtate in the caſe of Vork, that there was a writ of ſeizure 


before the replevin, and upon the replevin a writ of reſtitution. 

Mr. Erſeine. Yes, in conſequence of the judgment of the court, that the King's 
hand may be removed, the ſheriff is commanded that he go out of poſſeſſion, which 
is the way that the King's hand is removed in purſuance of the judgment. 


1admit, for argument's fake, that if J did not come in during the term, and re- 


plevy my liberties, it would have given the King an opportunity of getting a final 
judgment, and then a judgment of ouſter, which put it in his power to make a new 
Charter next day; but I ſay that is not enough. You muſt have a final judgment 
you mult iſſue a ſeizure—lord Coke ſays, that a replevy is of right. Now can I 
replevy if the ſheriff has never feized ? a replevy, as applicable to this ſubject, is 


a prayer of reſtitution—it is a prayer to be delivered from a ſeizure—not from a 


Judgment of which I have no notice, by any thing that appears upon this record. 


There was an intermediate charter in the caſe of Vork; ſo that it might be faid | 
(and it is ſaid here) the king way allow you to replevy, as of grace. Sir Robert 
Sawyer ſays, they ſubmitted to the king, and all was quiet; and what the king 
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may do when I ſubwit, of grace, he may do without. But then, they ſay, you are 


plevy, that would be an act of injuſtice to thoſe ſer up by the king, by that charter, 
Then I ſay, that the caſe of York is a complete authority upon this ſubje&t—] 
know, unfortunately for this country, that the king and the judges, as appears by 
the journals of the Houſe of Commons, had but too much intercourſe with one 
another upon the informations; but the judgments muſt be taken, wicked as they 
were, to be judgments of law. This is the ordinary judgment of reſtitution by 
which York came in. | | 
There is but one authority more with which I can have occaſion to trouble your. 
lordſhips, which is a confirmation of all that I have been ſtating; and that᷑ is in fir 
Robert Sawyer's Argument, «page 16, which, I think, is ſo ſtrong that I cannot 
avoid troubling your lordſhips with it; he ſays, © Where ſeizure is“ — not where 
Judgment of leizure is“ Where ſeizure is by award of, the court, for a contempt 
* in court, the court may admit the parties to affix and order reſtitution ;” reſtitu- 
tion of a judgment? No! and in every inſtance we have found (we have the origi. 
nal writs, and your lordſhips ſhall have copies of them) when the ſheriff has been 
commanded to ſeize according to the judgment— where he has made returns of the 


 wirit, there has been final judgment, in conſequence of that ſeizure, of ouſter ; and 


then the ſheriff has made a return of the writs. | 
« $9 where by award of the court, on default of appearance, at the king's ſuit, a 


ſeizure is made, which is in nature of a diftreſs, to bring in the party, by putting 


him out of the poſſeſſion of the liberty, till he appear and replevy, the court (it 
the defendants come in time and pray it) may deliver them the poſſeſſion, upon re- 
plevin, and this by the new ſtatute de quo warranto.“ Does not all this proceed 
upon the ſeizure ? Can this be taken for granted upon a judgment, of which the 
Party has no notice, and upon which he cannot replevy ? 

But that is not all. This ſeems to me to be remarkable ſir Robert Sawyer ſays, 
« before that ſtatute, the general writ of ſummons to anſwer to liberties, as allo 
« the particular writs of ſummons upon the king's ſpecial ſuits, ſuperſeded the uſe 
« of any liberty, till the juſtices meet on the day of return ;-which miſchict was 
« remedied by that ſtatute, if they appeared not at the day the liberties were to be 
« ſeized in nature of a diſtreſs, to enforce their appearance; and, upon appearance, 
« if they demanded to replevy them, the judges might deliver back“ (what never 
was taken in this cate) * the poſſeſſion of the libertics, upon ſecurity, to proſecute 
« their claim, and anſwer the meine profits, if any, in caſe judgment were againſt 
„ them” — much in the ſame manner as the practice is in the Court of Exchequer, 
upon all ſeizures, to this day; by the ſeizures the king is in poſſeſſion. 

Then he is not in poſſeſſion by the judgment]! Will your lordſhips confourd all 
diſtinctions between judgments and executions? will you confound the order of 
language? will you do that, where not the petty franchiſe of an individual, but 
the being and exiſtence of a corporation which has exiſted for ages, is at ſtake ; and 
which was attempted to. be made a ſacrifice in the worſt of times? Will your lord- 
ſhips, in theſe days, beat down that charter by departing even from the authorities 
which were contended for by the very counſel who argued for this forfeiture ? 

Your lordſhips will give me leave, with great ſubmiſſion, before I finiſh, to make 
a few obſervations I am very ready to admit that your lordſhips mult decide ac- 
cording to the rules of law; and however you may deteſt the proceedings which 
certainly ſtigmatize thoſe times—and however I know your lordſhips fitting here, 
as judges and peers, mult look with horror upon thoſe times which produced theſe 


proſecutions, yet I am not to aſk that to warp your lordſhips judgment. But if 


we were coming here upon a clear queſtion, your lordſhips muſt ſay, * fiat ju/titia 
« ruat cælum; but, my lords, ſuppoſing that the ability of my learned friends were 
to make this queſtion at all coubttul, let me ſee how your lordſhips, fitting here, 
may legally form your judgment in a doubiful cafe : I have always underſtood that 


in conſidering the authority of judgments and deciſions, much depends upon the 
| NG; | times 
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times in which they were given ; and your lordſhips muſt needs believe, that thoſe' 
great judges who lived in thoſe times, neceſſarily knew the operation that was con- 
ceived, by the law and conſtitution of the country, to have belonged to thoſe de- 
ciſions. | ; | 

It is remarkable enough, that fir William Williams was ſolicitor-general to 
Charles II. Your lordſhips will find, that very fir William Williams—Mainwaring, 
an alderman —Streete, the mayor—and colonel Whitley, though they were excepted 
out of the charter of Charles II. figned, in their character of mayor and aldermen, 
the return to the convention parliament, after they eame back into office; and it 
appears to me to be a ſtrange thing, and thus I uſe it and no otherwiſe, that theſe 
people ſhould not have known what they were doing! that fir William Williams, 
high in the law, ſhould not know what it was that enabled him to boaſt of being 
an alderman, as he did when he fat in the houſe ! that .colonel Whitley, who ſat 
in the Houſe of Commons, and was an alderman of Cheſter, who figned the re- 
turn and that fir William Williams, who was afterwards ſpeaker of the Houſe or 
Commons, ſhould not know what they were doing ! | 1 

Your lordſhips will find a mandamus, directed to the mayor and citizens of 
Chefter, and a return of the charter of Henry VII. The argument on each fide 
was conducted by fir William Williams, and fir Thomas Powis, the attorney- 
general, who ſeemed, as I ſee by the report in Comberbach, to do every thing but 
tight upon the occaſion. They never ſaid that this charter of Charles II. was the 
ſubſiſting charter, but that of Henry VII. | =” 

In a conteſted election, in the year 1747, the houſe of Groſyenor on one fide, 
and Mainwaring on the other, two charters of queen Elizabeth and Henry VII. was 
laid before the commons of Great-Britain, as the only exifling charters on one fide 
and the other, and the charter of Charles IT. was never mentioned. Add to that 
what fell from lord Hardwicke, in the caie of fir Watkin Williams Wynne, who 
declared theſe judgments illegal: They went down to trial upon a bad bye-law. 
Theſe great and wiſe men knew what they were about, full as well as any perſons 
who live in theſe times, and with every reſpect I ought to maintain for this and the 
other court, whoſe judgment I am arraigning, it would be a ſervile compliment 
for me to ſay, that thoſe perſons were not as full judges of the meaning of acts, in 
their own times, as theſe a century from them. | | © 7 

Your Jordſhips ſee I have the authority of all the reports of all the deciſions of 
courts with me; I find, that when theſe people did act under their old charter, 
they thought they were doing that which had a legal effeft ;—I find it had ſuch an 
effect, and was followed down from time to time, from age to age, with effect. I 
truſt, therefore, I ſhall not be cenſured if I fay, that the whole weight of authority, 
of opinion, of hiſtory,” and of all analogies, are for the crown, in this caſe, I 
have only to intreat your lordſhips? pardon for having waſted ſo much of your lord- 
ſhips! valuable time. 855 


Adiourned. 


— 


| [February the 15th, 1790.] 
Mr, B E AR C R . 
——— | + 
1 * arguments in the cauſe now before your lordſhips, have, neceſſarily, or 
otherwiſe, involved queſtions of very great magnitude and conſiderable nicety; 
the diſcuſſion of which ſeems to require a great ſtrength and ſleadineſs, and even. 
ſubtilty of underſtanding, much learning, and conſiderable. practical experience. 


They are upon that head of law which your lordſhips know many perſans have 
ſtiled, with no im propriety perhaps, a kind of legal metaphy ſics. (at 
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Prayers, to take care of the conſtitution, for, truly, I think the conſtitution is in no 
reaſon was very much exhauſted, when it came to his turn: at will be a con- 


- that theſe kind of arts are very pleaſing to a client ; they certainly tickle the ears 


the nature of ſinging at work; but, my lords, they cannot add any thing like inform- 


Orange at his landing; for ſurely the manifeſtos of princes, which we all know to 


| pardon for noticing it at all. I do it for the purpoſe of entering a proteſt, to which 


brought here by writ of error, calls upon your lordſhips to pronounce the law 
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T ſhall have need, therefore, of much of your lordſhips indulgence, when I at. 
tempt to anſwer all thoſe arguments, upon ſuch a ſubject, in very plain, ſimple, 
but I humbly hope, in a legal and a ſatisfactory way; when I ſay that I propoſe 
to do it in a plain way, I mean to promiſe your lordſhips not follow the example 
which has been ſet me, or to attempt to vie with either of the learned gentlemen 
on the other ſide, in any. efforts of eloquence. I have no talents of the kind: 1 

not, therefore, pour before your lordſhips any effuſions of patriotiſm: 
s not. call for it; neither ſhall .I prefer to your lordſhips any pathetic 


danger. | 

My lords, thoſe arts may be very excuſable in the learned advocate, to whom I 
manifeſtly allude ; he came ſecond in the cauſe: he is not of talents or of ſpirit 
willingly to play a ſecond part; but the great ground of legal argument and of 


fiderable excuſe for the courſe which he took; beſides, your lordſhips will recollect, 


of an audience, and, for any thing I know to the contrary, they may poſlibly chear 
and refreſh the advocate, whilſt he is labouring at his toilſome taſk—ſomething in 


ation in a grave and dry queſtion of law. 3 

J will not be carried out of my way, to follow that learned gentleman into en- 
quiries as to the expenſive conteſts between the opulent families of Groſvenor and 
Mainwaring, in conteſted elections, a ſhould have, the honour of repreſenting 
the city of Cheſter in parliament. I will not, as he has done, enquire into the 
contents of papers which are to be found upon the table of the Houſe of Commons 
touching elections of that kind, a century ago A | 
And although I feel as true and as warm a veneration for the character of our 
great and glorious deliverer, King William, as my learned friend, or any of his 
friends can profeſs, your lordſhips will excuſe me if I do not go along with him, 
in arguing this queſtion, to conſider the contents of the manifeſto of the Prince of 


be the political declarations of the day, for the purpoſe of captivating the multi- 
tude, are the very laſt documents of all others to which we are to look for ſound 
principles of law, or perhaps for the truth of facts. ; Ke: | 

I have done with every thing of this kind from this inſtant. I hope, ſince there 
is ſo much introduced of it on the other fide, that I ſhall receive your lordſfips 


I truſt I ſhall receive your lordſhips' aſſent, that every thing of that kind was juſt 


fo much of nothing to the purpoſe. | 5 
My lords, this queſtion before you, like every other, as I conceive, which is 


ariſing upon facts. What facts? Thoſe and thoſe only (I ſubmit to your lord- 
ſhips) which are to be found upon the face of this record. To explain myſelf 
Farther, but ſtill meaning to ſpeak with perfect correctneſs, thoſe facts which upon 
this record have been introduced by the contending parties, well and ſufficiently 
leaded, and admitted, if not contradicted, or if contradicted, found and decided 
— the verdict of a jury, called in to decide upon thoſe iflues of contradiction. 
1 add to the facts ſo deſcribed, likewiſe, all thoſe which muſt neceſſarily have 


been proved upon the trial of any one of thoſe iſſues, in order to maintain the juſ- b 
tice and propriety of that verdict which your lordſhips find upon the record: theſe x 
kind of facts, and no other, can you take. notice of. You are to look neither to U 
the right nor to the left, particularly in a judicature formed of many judges, as this * 
High court is, it is of the utmoſt importance to adhere ſtrictly to this rule. p 


If one noble lord, in giving his opinion, ſhould add to the facts to be found upon 4 


the record, any one that he knows to be true, or is the moſt notorious, and another 0 
be 


the 


noble lord ſhould add another fact equally and undoubtedly true, what would 


Deb. RU n . 


the conſequence? Each of thoſe two noble lords would be giving opinions upon 


a different caſe, and each of thoſe caſes differing from that which only is brought 
before them in judgment, and upon which only they have a juriſdiction. 

If I ſeem, by having ſaid this to have laboured too much a rule which is indiſ- 
putably true, your lordſhips will pardon me when you recolle&, and when I am 
perſuaded you foreſee, the great importance it is of to my client ſtrictly to adhere 
to that rule; for I think that the effect of it will be to cut off a great part of the 
arguments which have been made uſe of on the other ſide, inaſmuch as they appear to 
be founded upon the aſſumption of facts that are not upon the record, and that 
cannot be conſidered in any of the ways I have ſtated to your lordſhips. 

I am perfectly ready to admit, that the defendant upon this occaſion, muſt ſtand 
or fall by the ſtrength or weakneſs of his own plea. I ſhould readily have ad- 
mitted that, if the learned gentlemen had nat had recourſe to the authority which 
they have quoted of the King v. Leigh, ia 4 Burroxw, and the expreſſions made 
uſe of on that occaſion, | | | | 
_ I well know what a noble earl, wh» long preſided in that court, an ornament to 
his profeſſion and his country, then ſaid ; I am equally well acquainted with the 
expreſſions that were made uſe of by another learned judge; your lordſhips will 
know who I mean, when I deſcribe him to be a judge of great learning in his 
profeſſion, and peculiar. knowledge in the department of pleadings ; his know- 
ledge could not be exceeded (and thoſe who knew him, know that I ſpeak truth) 
by any thing, but the mildneſs of his diſpoſition, and the gentleneſs of his 
manners. EOS 

They have ſaid in the moſt deciſive terms, that a defendant, in an information 
in quo warranto, muſt ſtand upon his own title, ang that the king has nothing to 
prove; obviouſly the king has nothing to prove; the king claims nothing for him- 
ſelf, but by his prerogative he has a right to ſay to any man in the kingdom, “ you 
* are in the exerciſe of a franchiſe, which mutt be derived from the crown: what 
« 15 your authority for exerciſing that. franchiſe 7” . 

In the firſt place, I admit that an anſwer muſt be given, containing a complete 
and ſufficient title to the exerciſe of that franchiſe ; I admit that that anſwer, and 
all the facts contained in it, muſt be well and ſufficiently pleaded : but I beg to 
remind your lordſhips, that upon the preſent occaſion it is not neceſſary to aver 
particularly and peculiarly, every link of that chain. of title; for we are not now 
arguing a ſpecial demurrer, in which caſe I do admit, that if there be a defect in 
ary of the forms, even mere unſubſtantial forms which are pointed out by the ſpecial 
demurrer, thoſe objections would be fatal. | | 

Lam not even bound to defend this plea, and to defend this title, as if we were 
arguing a general demurrer. 1 ſtand upon advantageous ground; I ſtand in a caſe 
in which a verdict has been found, that my client has been duly elected, duly ad- 
mitted, and duly ſworn an alderman. | 

The ſtatutes of Jeofails extend to all proceedings in quo warranto ; and 
though your lordſhips well know that, yet ſometimes it is uſeful to refer back to 
the origin and fountain head of any piece of law, eſpecially if the foundation of 
that law be a poſitive legiſlative act, for then your lordſhips will be able to ſee 
directly what it is the legiſlature meant, and to what extent they propoſed to go by 
the language which they have uſed upon the occaſion. | 6 9 

The ſtatute 9 Ann, cap, 20, Seck. 7, declares that all the ſtatutes of Jeofails ſhall 
be extended to all writs of mandamus and informations in the nature of a quo 
warranto, and to all proceedings thereon for any matter in this act mentioned. In 
this act, and in the preamble of it, your lordſhips will find mention made of offices 
in corporations: the prefent franchiſe is undoubtedly an office in a corporation: the 
preſent proceeding is undoubtedly an information in the nature of a quo warranto; it 
follows, therefore, that every flatute of Jeofails preceding the ſtatute of 9 Ann, 
which I am now ſtating, is to be applied to proceedings in quo warranto, exactly 
in the lame way as they are to Le applied to civil proceedings. | 
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Now that ſtatute of Jeofails, as I conceive, applies directly to reſcue the preſent 
plea from the doubts and difficulties which (your lordſhips' will pardon me it I ſay) 
are only alarming upon account of the quarter from which they fell. I know your 
Jordſhips will pardon me, becauſe it was nothing like an opinion which was given, 
but it was doing that which ever well becomes judges to do, and for which parties 
and their advocates ſhould be always thankful, as J do aflure your lordſhips I am; 
that is to ſay, that if any point in the beginning of a' cauſe occur to any judge as 
Kr to be conſidered, ic becomes him to ſtate it to the parties at the bar, in order 
that the advocaies may be iully card to that point; that the judges may fully hear 
what can be ſaid on one fide and the other, and that the parties may be ſatisfied ; 
and that they may not have ta ſ»v, that the cauſe has been determined upon a point 
which they were not aware of, and to which they had not been heard. I am per- 
fectly ſatisfied with your lordſhips* conduct in that reſpect; at the ſame time I am 
ſo well ſatisficd of your lordſhips' mind on- tha: ſubject, that though it fell from 
.onc of you, you will permit us to treat the doubt with every kind of liberty and 
4reedom. | | | 

The ſtatute of Henry VIII. is one of the ſtatutes of Jeofails applicable to this 
caſc. Will your lordihips recolle& how long ago this ſtatute was enacted? and, 
mark the good ſenſe even of that old time, which was ſhocked (as your Jordſhips 
will ſee by the preamble of that ſtatute) at the practices which took place, and 
u were the deſtruction of juſtice, ard the diſgrace of the adminiſtration of the 

aw. a 

My lords, the ſtatute recites, “ That parties, after vaſt expence, have gone down | 
<< to trial, and that verdicts were found, and that iſſues being misjoined and jeofail, 
„and ſometimes by taking advantage of the parties own miſpleading, or in the 
4% purſuing, miſcontinuing, or diſcontinuing of proceſs of any of the parties, and 
4 tor divers other cauſes” that are ftated here, which I will not ſpend your lord- 
Mips' time in rehearſing, “ were forced to begin again, the which is thought as 
well a great ander to the common law of this realm, and to the miniſters of 
"<< the fame; as alſo a plain delay and hindrance unto the faid parties, when iſſue 
4 has been found and tried as aforeſaid.” _ x | 
Now comes the cure.—* If any iſſue be tried by the oath of twelve or more in- 
different men, for the party, plaintiff or demandant, or for the party, tenant 
« or defendant, in any manner of action or ſuit at the common law of this realm, 
4 in any of the king's courts of record, then the juſtice or juſtices by whom judg- 
« ment thereof ought to be given, ſhall proceed and give judgment in the tame; 
any miſpleading, lack of colour, &c.”— (then there is a liſt of things which ar 
gone through, which ſhew what ſort of objections did obtain in former days; and 
then it goes on in theſe words ;) “ or any other default or negligence of any of the 
« parties, their counſellors or attornies, had or made to the contrary notwithſtand- 
« ing; and the ſaid judgments ſo to be had and given, ſhall ſtand in full ſtrength 
«© and force to all intents and purpoſes, according to the ſaid verdict.“ 17 5 

This is ſtrong language in the ſtatute; the meaning of it cannot be miſtaken; 
the judges who have conſtrued it afterwards, as 1 ſhall ſhew your lordſhips, by 4 
caſe or two, for the purpole of proving the principle have purſued the direct þ 
of it correctly. | 

There is a caſe in Croke Charles 497, which - ſtates thus: If the declaration 
< omits that which was neceſſary to be proved, otherwiſe the plaintiff could not 
< recover, this thall be aided by a verdict for the plaintiff; for a plaintiff in at 
« of/umpfit, reciting that the defendant had ſold all the furzes on ſuch land, to be 
taken before ſuch a day, the defendant promiſed that the plaintiff ſnonald not bt 
« diſturbed in carrying them away, the plaintiff does not ſay in his declaration he 
< was diſturbed before ſuch day, yet this is aided by the verdict,” 15 

Now your lordſhips ſec, that declaration was defective in a main part of tie 
caſe; he had no right complain that the defendant had broke his promiſes, unles 


he ſhewed that he was diſturbed auithin the time that by the contract 1 
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defendant was given him to take away theſe things ;--that is omitted, yet after ver- 
dict it is ſupplied ;--Why ? Bec auſe the plaintiff is taken not to be able to recover 
the verdict which he did recover, without proving that at the trial, though it was 
not alledged in the declaration. Perhaps even here I may be thought to treſpaſs a 
little upon your lordſhips' time in quoting any caſe to prove that kind of rule; one 
caſe ſhall ſuffice. | | ? 5 
I can refer your lordſhips to a ſtring of caſes in Cmpns Digeſt, title Pleader 55, 
and following pages, to prove the ſame poſition; which rule I take to be, as I ſaid 
before, that wherever there is a verdict finding a particular thing, every thing 
which was in point of law neceſſary, in point of fact to be proved to entitle the 
party for whom that verdict is found, in law and in juſtice, to that verdict, ſhould 


be ſuppoſed to be proved at the trial ; and a court, in giving judgment, ſhall take 


theſe facts as ſtrongly as if they were ſpecially and particularly averred upon the 
pleadings. That is the way in which the rule ſtrikes my mind, and in which, in 
the little experience I have had in the profeſſion, it has been conſtantly applied. 

Though I have, in doing my duty to my client, thought it incumbent on me to 
crave in aid the ſtatute of Jeotails, becauſe he is entitled to the aſſiſtance of it; I 
am very ſerious in ſubmitting to your lordſhips, that we don't want it upon the 
preſent occaſion : but that, reading this plea, and ſcanning it with a legal eye, your 
lordſhips will find an averment of the exiſtence of that legal mayor--- that legal ſet 
of aldermen—and legal ſet of common council, —a majority of which are neceſſary 
by the charter to concur in a good election; and, if I underſtood your lordſhips, 
the doubt of the averment of the exiſtence of theſe ſeveral perſons, at the time of 
the election, was the doubt which ſtruck your lordſhips? mind. | 

Will your lordſhips permit me to read the averments of the plea ? It ſhall ſerve 
once for all, tho? I may have occaſion, by and by, to refer to them again. The 
plea ſtates, that the city of Cheſter was, by letters patent, in 37 Cha. II. created a 
corporation, with power to have a common ſeal; to have a mayor, twenty-four al- 
dermen, forty common-councilmen, and ſeveral officers, which I need not men- 
tion. It directs that the mayor ſhall be elected out of the aldermen by the mayor, 
aldermen, and common council, or the greater part; it makes by name twenty- 
four aldermen ; it directs that there always ſhall be twenty-four aldermen, of whom 
the mayor and recorder are to be two; it directs that the election of aldermen, on 
death or removal, is to be by the mayor, the reſidue of aldermen, and common 
council, or the greater part of them; and then there are directions before whom 
the officers are to take the oaths. | | | 

Then the averments go on to ſtate, that the charter was accepted; that the 
twenty-four that are named, became aldermen ;—that is ſpecially averred. And 
then it goes on to ſay (this is the material part) “that the defendant, upon the firſt. 
of March, 22d George III. was a citizen, and one of the common council] of the 
ſaid city.” It ſtates him to be, at that day (which your lordſhips ſee is averred to 
be the day of his election) one of the common council of the ſaid city. 

Then it goes on to ſay, „and the defendant, ſo being a citizen, and one of the 
common council of the faid city, and inhabiting there, he, by the major part of 
the then mayor, aldermen, and common council of the ſaid city, in the common- 
hall duly afſembled, was lawfully and duly elefted one of the aldermen, in the 
place of one Thomas Aſtle, one of the aldermen, deceaſed.” Then it is ſtated, 
that he was ſworn on the firſt of April following, before Pattiſon Ellames and Jo- 
teph Snow, who were the perſons before whom the oath was to be taken. Then it 
2 as I ſtated before by the verdict, that he was duly elected, admitted, and 
worn, . . | 
Before I make a ſhort obſervation or two upon the latter language of this plea, . 
which I contend to contain, independent of the aid of the ſtatute of Jeoſails, clear 
averments of the exiſtence of a legal mayor, aldermen, and common council, at 
the time of this election; your lordſhips will permit me to quote one caſe, which, 

* Nan TE as. 
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as it ſeems to me, gives the rule what ſhall be taken to be ar. averment with great 
clearneſs, truth, and good ſenſe. It is a caſe in Lutwyche 1172. | 

No that is a ſtrong inſtance that where a thing is ſeated and averred upon the 
record, and it is neceſſary to imply another thing, which is not ſtated, in order 
that that which is ſtated and averred ſhould be true, your lordſhips will ſee in the 
language of this cale what 7s lated implics that to be which 7s not ſtated, and 
therefore you are bound to take it to be fo, 

Your lordſllips will be fo good as to obſerve, that I am now ſtating a caſe which 
ſtood upon an objection not cured by the ſtatute of Jeofails ; bur it is a caſe ſtating 
the nature of averments of facts in general. This caſe was a great many years 
ago; but with reſpect to all objections of this kind, your lordſhips well know, that 
in a courſe of years, down to the preient time, much more liberality, and much 
more relaxation of a ſtrict rule, has been conſtantly introduced. I am myſelf old 
er.ough to remember when it was doubt:d for a while, whether an averment of 
a thing, or a man being ſo and ſo, was an averment that the thing or man was ſo 
and ſo. No man doubts that now to be a clear thing; and I take it that the rule 
in the book here is, that, wherever a thing muſt be implied, it muſt be taken to be ſo, 

Let me apply this doctrine very ſhortly to the averments which J have recited at 
the concluſion of this plea. He ſays, that on ſuch a day he was one of the com- 
mon- council of the ſaid city. Could he be one of the common-council of the 
ſaid city on that day, unleſs there was a legal common-council of that city? That 
ſo being one of the common-counci} of the ſaid city, he was choſen by the major 
part of the then mayor, aldermen, and common council of the ſaid city. 

Could he be ſo choſen by the major part, unlefs. there did exiſt at that time a 
mayor, a ſuflicient number of aldermen, and of common council of the ſaid city? 


It ſeems to me that the facts, which he has averred in plain terms, neceſſarily im- 


ply the other facts; and without the ailiſtance of the ſtatute of Jeofails it is ſuffi- 
cient. But the ſtatute of Jeofails, no duubt, does away ail objections for before 
a verdict can be found (and it has been found that he was duly elected) it is neceſ- 
{ary to prove, that there exiſted, at the time of his election, a ſufficient number of 
legal electors. | | | | 

I ſhall leave that point, in an humble confidence that I have ſatisfied your lord- 
Mips—that either it is ſufficiently averred without reſort to the ſtatute of Jeofails, or 
by the aid of this ſtatute your lordſhips muſt take it to be averred. If then I have 
ſucceeded thus far that upon the face of our own title it is ſufficiently apparent, 
either by averment or by the facts which your lordſhips muſt aid by the ſtatute of 
Jeofails, that he has a good title, I mean to follow the queſtions in the natural or- 
der as they ariſe without formal diviſion, as being more perſpicuous. 

The next queſtion will be, whether any thing has been introduced by the plead- 
ings, on the part of the proſecutor, that vitiates and deſtroys that plea ? „ 

The firit eourte taken on the part of the proſecutor, to deſtroy the effect of that 
plea, is this ;—they diſcloſe more of the contents of this charter of Charles II. 
than we have done; they itate the reſervation by Charles II. of a power, by order 
in council, to remove aldermen and common-council —I won't ſay hab many that 
will be a matter of argument by and by. They c antend that the meaning of that 
relervation is manifeſtly reſerving a power to remove, at one ſtroke, if the King ſo 
pleaſes, all the aldermen, all the common council, and all the officers. 

It that be the meaning, undoubtedly it would be followed with the total de- 
ſtruction of the corporation; and I am extremely willing to concede that the learned 
gentiemen on the other ſide are right in the argument they put, that if that be the 
meaning, fuch a eſervation would be illegal but I deny the conſequence which 
they would attach to it. — They only introduce this reſervation for the purpoſe of 
poiſoning and dettroying this charter; and they would take it for granted in argu- 
ment thai the introduction of this illegal claute (taking it, as I now take it, to be 
perfectly illegal) draws down the charter along with it, and utterly deſtroys it ;— 
chat is the argument. I ; h 


I deny 
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I deny that poſition ; it is not true even in the caſe of a grant from the crown of 
matters of intereſt— it is not always true, that if the King be miſtaken in law, that 
ſhould avoid his grant. It is certainly not true in caſes of charters for public and 
general purpoſes, and grants of the power of being a corporation; which your 
lo:dſhips ſee is a very different buſineſs indeed from grants of the crown parting 
with any of its poſſeſſions. 

I will conſider, very ſhortly, one or two of thoſe caſes which the learned ſer- 
. Jeant has quoted in ſupport of this poſition— that an illegal clauſe in this charter 
vitiates the whole charter—and I will then ſtate a caſe or two on the other tide, 
with the reaſoning upon it.“ The cafe which the learned ſerjeant referred to very 
ſhortly in Ceke, of Alton Woods, is an exceedingly long caſe. | | 

Now all that I learn from reading that caſe (and J have read it carefully) is, that 
where the King 1s miſtaken, either in the ſort of eſtate which the grantce gives to 
the crown, as a conſideration for the crown's grant—or where the King is miſta- 
ken in the ſort of eſtate and intereſt which he means to give, for that he is eſeized 
of ſuch an eſtate, and cannot do it—in either of theſe caſes the grant is void. 

And the caſe goes farther on to ſay (which I am perfectly ready too to admit) 
that the words (good ſenſe is wanting perhaps in them, and I therefore ſhall not ar- 
gue much upon them) v certa ſcientia et nero motu in a patent, though very favour- 
able words, ſhall not make the grant operate againſt the King's manifelt intent; I 
admit, if it appears that the King, in, granting away the intereſt and property of 
the crown, does not know what he is about; if he does not know what he re- 
ceives as a confideration, and what he grants in conſequence of that conſideration, 
that notwithftanding the words ex certa ſcientia et mero motu, it ſhall be void—I ad- 
mit it, for it will not touch the preſent queſtion. | 

Another caſe which the learned ſerjeant quoted lays down the rule, as it ſeems to 
me, much better, and upon a truer principle; that is the caſe in Hobart 223—Nee- 
ales v. the biſhop of Winche/ter ; which was a grant from the crown of a rectory. 
There the rule is laid thus. If it appears in the body of the patent that the king 
errs in his judgment to his prejudice, which I take to be the principal point, then 
the grant ſhall be void. I admit that rule fully and freely. | 

My learned friends have then recourſe to one other caſe, that 1s the modern 
caſe of the king v. the vice chancellor of Cambridge, where lord Mansfield makes a 
difference between a charter of incorporation to perſons not a corporate body, and 
a charter of incorporation to thoſe who are, prior to that time, a corporation. 
His lordſhip ſeems to think that in the firſt caſe, citizens and inhabitants, for in- 
ſtance, who are not a corporation, are bound to accept the whole of the charter, 
with all its conditions, and all its circumſtances, or elſe to refuſe it entirely: his 
| lordſhip ſeems to think too, with reſpe& to a new grant of a new charter to an 
exiſting corporation, that they may ff they pleaſe (though a dozen different cir- 
cumſtances are put in the new charter) take any part or any one of them. 

There is no body upon ca- th that ſpeaks with greater, and more feeling deier- 
ence as to every thing that fell from that moùth, than I, do; but, for that poſition 
there is no authority quoted, and I ſpeak in the hearing of thoit who know whether 
I tell truth or not, but I muſt ſay that ever ſince that poſition was laid down, and 
whenever it is quoted, as very frequently we know, in point of practice, it is quoted; 
it does not receive the aſſent which almoſt all the other doctrines of that learned 
lord do receive, I mean to ſay that the general opinion of the profeſſion if I might 
venture ſo to ſay) upon the Bench, and at the bar univerſally, a-ubts at leaſt of that 

oſition. | | | 
4 But if it were taken to be ſo, yet I beg leave to ſay, that when it is ſaid if there 
is a grant of the capacity to be a corporation to you, who are not a corporation, 
you mult take all that is put into your hands or none, it muſt mean all egal cir- 
cumſtances; it does not mean that if in a long grant there may be ſomething illegal, 
Lord Mansfield has never ſaid, and no lawyer undoubtedly has ever ſaid) that you 


cannot take all the facts, if I may fo call them, which are given in that — 
| | | eaving 
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leaving that which is illegal, and which happens to be mixed up with it. I ſay 
there is no authority for that; your lordſhips will ſee by and by that I ſhall be 
able to produce ſomething like caſes, and a great deal of ſound reaſoning to ſhew 
that it is ſo. 7 5 | . | 

I come now to a caſe, which in my mind lays down the rule about grants of the 
king being avoided by ignorance in the crown with great clearneſs, and with ſtrong 
reaſon; laid down too by a conſiderable authority, in the preſence of one of the 
greateſt authorities that we know in the law, upon points of law and not contra- 
dicted by him who concurred with the judge in the opinion I am going to ſtate. . 

Your lordſhips will find the caſe to be the King v. Kemp, 12 Mid. 78. It was a 
ſcire facias to avoid a patent—it is immaterial to ſtate the peculiar circumſtances —L 
quote it for the ſake of the rule which is laid down by Mr. Juſtice Samuel Eyre, 
and not contradicted by lord chief juſtice Holt, who concurred with him in judg- 
ment for the defendant. Lord chief juſtice Holt was of a knowledge and of a 
temper, that if any judge, fitting upon the ſame bench with himſelf, had ſaid, that 
which he did not think to be the law, he would not have been reſtrained by any 
politeneſs from ſaying, that it was not law. I am ſure your lordſhips, who have 
read many of his decifions, muſt have obſerved that he had that ditpoſition about 
him, which might very. well become a judge, though perhaps not ſo well become 
the manners of a gentleman. | | | 

Now my lords from the authority, which in this cauſe explains the rule at 
large, have not I a right thus to ſtate it? If the King is miſtaken in law, if he 
ſhould be miſlaken in ſome facts not to his prejudice, not to his loſs, not to the 
diminution of his eftate, and his property, which is given to him for public pur- 
Poſes ; or, if thoſe miſtaken facts are not upon the ſuggeſtion of the grantee ; in 
that caſe the grant ſhall not be void; and 1 beg your lordſhips to remember, that 
I am now talking of the doctrine as applied to the grants of intereſt, eſtate and 
property. Your Lordſhips will mark, by and by, a very important difference be- 
tween theſe and grants of corporations. oy | 4 

It would be very ſtrange if it were inſiſted that in this charter, the King's miſtake 
of the Jaw (as I admit he had miſtaken the law) ſhould vitiate it. Why ſhould it 
vitiate it? Are there any of the reaſons ſtated in the rule that I have jult quoted? 
Does that miſtake of the law ariſe from any ſuggeſtion of the grantee ? Certainly 
not. Is the king prejudiced by it? Certainly not. Is the public prejudiced by it? 
Certainly not ;—the public get an exiſting corporation for the purpoſes of good 
order, peace and government; it is for the intereſt of the people; it is for the 
honour of the king, that that illegal attempt ſh-»uld be rejected, if indeed the king 
meant it., But I think I ſhall demonſtrate to your lordſhips that ſuch was not the 
meaning of the reſervations. . | | | | 

Might I be permitted to obſerve, that ſuch a conſtruction as this (that is to ſay 
that wherever you find in a charter of incorporation any thing illegal, it ſhall viti- 
ante the whole grant) might be a ſort of temptation to bad law-characters about 
the crown to inſert illegal parts, in order to tempt people to accept the charters tor 
the good that is in them, together with the bad; and then, if at any time they 
ſhould prove refractory, to ſay—** Oh ! the whole charter is bad, for this matter is 
againtt law :” it ſeems this conſtruction would be attended with that danger. 

But I am very little ſolicitous to maintain this point. I mean to fay, that this 
reſervation (taking it to be a reſervation of power to amove all the aldermen and 
common council) is illegal; but, that it does not vitiate the charter, becauſe I 
am perſuaded that I ſhall, in the courſe of a very few ſentences, give your lordſhips 
perfect ſatisfaction that ſuch was not the meaning of the reſervation. 

Upon that head I ſhall aſk nothing of your lordſhips, bu! what I am ſure you will 
concede to me. Taſk you to read the words, conſtrue them according to the natural 
import, conſtrue them according to the rules of grammar, conſtrue them according 
to the rules of law, in every way of conſtruing that reſervation, 1 am perſuaded 


your lordſhips will find it to be—not a reſervation of a power to amore the able, 
. and 
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and thereby to ſtop the activity of the corporation, but a reſervation perfectly 
legal, and perfectly conſiſtent with preſerving the corporation and the activity 
ot it. | a 8 | 

In order to be quite ſure of my ground, I will beg to trouble your lordſhips with 
a very few words of that reſervation ; after oblerving to your lordſhips, that it ap- 

ears by our plea, that the king purpoſes to make the citizens and inhabitants of 
Cheſter a corporation for ever — for that is the language, — and to grant to them and 
their ſucceſſors for ever certain franchiſes and liberties, which at the outſet import, 
that one meaning of the crown upon that occaſion, was to give perpetual ſucceſlion. 
] truſt that obſervation will be material in the conſtruction of it. After lay ing in 
my claim to that clauſe, I come to the reſervation itſelf. | 

The crown reſerves full power and authority. The mayor, recorder, com- 
mon clerk,” or any one or more of the aldermen, common council men, &c. naming 
them, © by an order in privy council made, to them reſpectively ſignified, to 
amove and declare them, or any of them, to be amoved accordingly, and that as 
often as the King by any ſuch order, made in privy council, ſhould declare any 
ſuch mayor, recorder, common clerk, and any one or more of the aldermen—” _ 

I dwell upon theſe words, to mark to your lordſhips' notice, that the king did not 

mean all, becauſe if he had it would have been perfectly eaſy to have ſaid a//; he 
does not ſay one more or all of thoſe perſons, naming them, but he ſays only 
« one or more.” 1 hen the queſtion will be how many more? How ſhall we get 
at that? Why you muſt get at it by getting the intention of the crown from the 
ſeveral parts of the charter, and conſtruing it according to that intention, as far as 
you poſſibly can, to give it effect. | Fu 

In the firſt place it is not likely, when the King has ſet out with ſaying, © I mean 
you to be a perpetual corporation,” that the next moment he ſhould ſay, © I mean 
it ſhall be in my power to put an end to you to-morrow :” but, if any man can 
doubt about the intention, your lordſhips will ſee plainly by what follows after- 
wards, that it was not his intention, but that he meant only to have a*power to re- 
move one or more. | | 

If it be aſked, how many more? I ſay ſtill, ſo many more, as that the corpora- 
tion might maintain its activity; becauſe he goes on to ſay, that whenever ſuch 
amotion takes place (what amotion ? Such an amotion as the king makes by virtue 
of this power) in every ſuch caſe other fit perſon, or perſons, within a convenient 

time after any ſuch amotion, or amotions, ſhould be choſen, ſworn and appointed, 
in ſuch manner, as by the faid letters patent was before directed.“ Your lord. 
ſhips will recolle& what that manner is, that it is by the majority of the mayor, 
the aldermen, and common council. N 
It is manifeſt, therefore, as to this power of amotion, that the King could only 
mean an amotion of one, or more, to ſuch an extent that the places of the perſons 
might be filled up according to the proviſion of the charter; which is, by leaving 
a majority of mayor, aldermen, and common council to do it. I truſt, therefore, 
that that is the fair and reaſonable import of the language. 05 
Il did venture to aſk your lordſhips to look at it, and ſee whether, according to 
the laws of grammar, you ſhould not ſo conſtrue it if your lordſhips look at it 
in that view, you will ſee it is, that the King ſhall have power to amove and de- 
clare them; what them? Proximo refertur antecedente, “any one or more,” that 
is the antecedent to the word em, if therefore the king had meant a//, in that 
place antecedent to zhem, you would have found the word al”; for, if the King 
meant to reſerve a power to amove all, what was more natural than for him to ſay, 
at once, *I mean to reſerve a power to amove one, or more, or all ??-—he has not 
ſo ſaid: I contend he could not ſo mean, conſiſtent with his firſt general purpole, 
declared at the outſet of the charter, which is to create a corporation perpetual, 

I ſaid I would aſk your lordſhips (and which is more important perhaps upon the 
preſent occaſion) to cemſtr e the meaning of this according to the rules of legal 
conſtruction; and I think I can quote to your lordſhips, from the very beſt autho- 

| rity, 
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rity, two rules of conſtruction, which are decifive upon this occaſion ; it is a little 
remarkable too, that the firſt rule will be out of that famous caſe of my antagoniſts, 
Alton Woods, which caſe 1 dare lay my learned friends turned over and over; ſome _ 
how or other it did fo happen, that this rule never ſtruck their eye; it is in 1 Coke, | 
45. The rule is this; it there may be two conſtructions of the king's grant, one 
which may preſerve it, and one which will make it void; then it ſhall be taken 


according to that intent which will make it good. That is laid down as a clear 


rule of law. This rule is repeated in the very words again in 10 Coke, 67 B. 
adding the reaſon of the rule; and certain it is, that it is extremely convenient and 
ſatisfactory, when you find a rule laid down by authority, and that authority con- 
deſcends. to give the reaſon of it; the reaſon is here added: „It is for the King's 
honour, and for the benefit of the ſubject, that ſuch conſtruction ſhould be made 
as that the King's charter ſhall take effect, for it was not the King's meaning that his 
grant ſhould haye no effect.” | | ; 

Then the reaſons for this rule are, you are to conſult the king's honour ; you are 
to conſult the benefit of the ſubject. Is it for the King's honour unneceſlarily to 
fuppole, that he meant a reſervation for the purpoſes of tyranny, deſpotiſm, and 
undue influence? It certainly is not. It is for the King's honour, therefore, that 
this reſervation ſhould be conitrued in the way that I contend it ought to be 
conſtrued. 1 | y 

Another principle is, that you ſhould conftrue it for the benefit of the ſubject. 
Is it not for the benefit of the ſubject, that you ſhould conſtrue it with this meaning, 
which will make the charter legal, and which will erect and preſerve to all future 
times (at leaſt as long as it will preſerve, unleſs forfeited by miſuſer or ſome acci- 
dent) a corporation tor the purpoſes of good order, peace, and government ? 

It ſeems to me, upon this legal rule of conſtruction, and the principles upon 
which the rule is founded, the King's honour and the benefit of the ſubject, that 
your lordſhips are called upon, in a manner which you cannot refuſe, to conſtrue 
thoſe words according to theſe rules for the King's honour and the benefit of the 
ſubject, agrecably to the nature of the caſe, and agreeably to the rules of gram- 
mar. Then there will be no occaſion to conſider whether the illegality of that 


clauſe will vitiate and draw along with it the deſtruction of the whole charter; 


becauſe then you will have a reſervation conſiſtent with law ; then the whole char- 
ter will be good, and may be accepted. | 

Having, as I conceive, eſtabliſhed two propoſitions ; firſt, that the learned gen- 
tlemen on the other fide are miſtaken in their point of law, when they ſay, that 
an illegal clauſe in a charter of incorporation will vitiate the whole :—Secondly, 
that they are miſtaken in point of fact, when they ſay that the meaning of it was 
to reſerve a power to amove the whole, which I agree would be illegal :—I beg 


leave to aſk vic learned gentleman, what is become of that boaſted dilemma of his 
which he ſuppoſed he had driven us into? Said he, © it is either illegal, or it is 


legal ; if it be illegal, it deſtroys your charter ; if it be legal, there is an end of 
it, for King James II. has ſignified this order of amotion in the regular way, by 
his privy council, and the ſigniſication of it is found by the jury.” I ſay of that 
fame dilemma, that his horns are blunt and harmleſs, for the learned counſel begs 
the queſtion in point of law, which I contend is not the law, that if this clauſe be 
illegal, it would vitiate the whole charter: and he begs the fact of its being a re- 
ſervation of power to amove the whole, in order to make it illegal, . 

A great genius like himſelf, who lived about two thouſand years ago, went to 


work preciſely in the ſame way, one Archimedes ; he ſays, © if you will give me a 


point on which I can ſtand, I. will move the world ;” but as he could not find that 
point, the world remains juſt where it was; and as my lea ned friend cannot poſſeſs 
himſelf of either of the two points of law, or fact, I verily believe the charter of 
Charles II. will ſtand, notwithſtanding this {rightful dilemma, which I believe now 
is vaniſhed into air. | . 8 


I come 
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I come now to a little bit of an argument which the gentlemen” have thrown in 
by way of aſſiſtance, but which they do not ſeem much to rely upon; they ſay that 


it is found (and it certainly is) that the order of amoval, by James II. was ſigni- 


fied, © Now,” fay the gentlemen, „ hereby they were all-amoved ; that is the 
conſequence in point of law.” My anſwer to that is, if the power reſerved was 
illegal, as they argue it to be, this ſame order had no effect; if it means to amove 
all, the conſequence is, that it is perfectly in vain, and will have no effect, for the 
king has reſerved no ſuch power. | | | f 
They come then to another curious argument; they ſay, © be theſe theſe things 


4 a8 they may, yet, upon this record, your lordſhips mult take it for granted, that 


« all the aldermen, and all the common- council were in fad removed by the order 
* of king James IT.” Now let us conſider a little what, if any thing, is meant by 
that ſort of expreſſion ; they muſt mcan this, that whatever the operation of that 
order of amoval might be, in point of law, in fact ad in truth the aldermen and 
OR ION gave way to it—in fact, that this order put them completely to 
ight. | 3 : 5 We 8 | 
They fay that they were all amoved ; that then it muſt be taken to be true that 
the defendant's election is bad; for long before the election of my client—that is to 
lay, at the time of the order of amoval, by James II. « all your aldermen and 
« common-council took fright and fled, and have not been ſeen ſinee; and fo there 
u could not be a ſet of aldermen and common-couucil to chuſe him.” . 

There my learned friends have aſſumed what they have no right to aſſume; they 
have aſſumed that it is averred, that the mayor, aldermen, and common- council, 
were in fact amoved: I ſay, no ſuch thing is averred—if it had been averred, and 
not contradicted by us, it muſt have been taken ts be an indubitable fact. Your 
lord ſhips will ſee, that at the end pf all the names of aldermen and common-coun- 
cil, it ſtates the order of amoval, as ſignified to them by name, runs over the 
names, and then goes on © and thereby they and each of them, ſeverally and re- 
ſpectively, became and were amoved from their reſpective offices and places of 
* aldermen and cpmmon-cvuncil-men before- mentioned.“ 7 

Now I ſay, thit is not an averment of fact, diſiin& from /aw, that they ran away 
and deſerted the place; it is no ſuch thing; it is a conclufion in law, which they | 
draw from their conſtruction in law and in ſact, of the meaning of this charter; 
becauſe if that power was reſerved. to amove all, and if that power was illegal, and 
it was ſignified in this way, then undoubtedly, by the terms of. the charter, they 
were thereby 19% facto amoved; but I ſubmit to your lordſhips, with great confi- 
Gence, that this is nothing more nor leſs than an averment of law, which does not 
nity a farthing, unleſs your lordſhips are of opinion that it is law. 

What is the next averment ? «© Wherefore the {aid laſt- mentioned letters patent, 
* as to the election of aldermeri. of the ſaid city of Cheſter, cedſed and deter- 
„ % 8 Ff | 5 

I remember a learned gentleman ſaid, “ it is ſtrange if one of theſe two aver- 
ments is not an averment in fact;“ becauſe otherwiſe his argument was, there 
would be fare averments in law. What fignifies if there were two. hundred ? 
What could my learned friend be thinking of when he choſe to take for granted 
that there might not be two averments of law, one upon another? You can't 
mount a fee upon a fee, if that is the ſort of thing he was thinking of; but 1 call 
upon the learned ſerjeant to ſhew, in reply, why they may not inſert in their plea, 
if fo diſpoſed, half-a-dozen averments in law ; I contend, there.ore, that this is 4 
mere averment in law. 


But it is not true, if it were an averment of fact, that it lands ancontradicted; 


for I defire to refer your lordſhips to that part of our plea which I argued for the 
purpoſe of ſhewing, that we have made {ufficient averments; and if I am right in 
that argument, the conſequence will be, that there was, at the time of the election 
of oy defendant, in the.) 2ar 1783, an exiting {et of aldermen and common- 
council, | | 


2 
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Then how do I, on the other ſide, admit the fact that they were all amoved in 
the time of king James II? If that were an averment in fact the conſequence 
would be, that my averment, on the other ſide, would have been a contradiction 
to it, and they ought to have gone to iſſue upon the queſtion averred ; however, [ 
rely upon it that your lordſhips will ſee that ir is nothing in the world but an aver- 
ment in paint of law, and that will be perfectly ſufficient for my purpoſe. And 
now J do flatter myſelf that I have got rid of four principal objections which they 
have pointed againſt the defendant's title, under the charter of Charles II. Thoſe 
tour vour lord{hips will recollect are, 

The firſt upon the account of the inſufficient pleading, as ſuppoſed. _ 

The ſecond, this wicked reſervation in the charter of Charles II. the wickedneſs 
of which, by the bye, they are the authors of, by introducing a meaning which, I 
lay, it never had. Hunters lead toxes to'the wood, then, with the hounds, they 
hunt them out again. 

The third point is, the 8 of James II. which, I ſay, had no operation at all, 
inaſmuch as it was founded upon a conſtruction which was not the meaning, or 
which, if it was the meaning, was illegal, and could have no effect; and, I truſt, 
J have anſwered, in the laſt few words, this new idea of an amotion being alledged 
ge facto of all the aldermen and common council. 

To borrow a phrale of a learned friend of mine, when he deſcended from his 
caſtle into his plain I now do find myſelf about to enter the enemy's country— 
and I mean to conlider, and to look in the face, their ſecond replication, in which 
they have molt ſhamefully, as I thins, abuſed the power of the crown to introduce 
many matters in pleading ; perhaps that is ſo frequently abuſed, that it would de- 
f-rve the attention of the legiſlature ; ; I have had frequent occaſions to obſerve the 
injuſtice and enormous and unneceſſary expence, at leaſt, of permitting them to 
do ſo. 

In this replication they are not content, as they ought to be, with introducing 
ſome ſingle fact which would deſtroy our charter, but your lordſhips will ſee they 
abſolutely fire a broad- ſide upon us; they firſt ſay, © here you talk of your charter 
« of Charles II. why here is a prior corporation ſubſiſting by virtue of a charter of 
„% Henry VII. under the ſeal of the county palatine of Cheſter ! nay, what is more, 
this charter of Henry. VII. under the ſeal of the dune, palatine, was confirmed 
* by Elizabeth under the great ſeal of England!“ 

Then they go on by way of anticipation, The bieder ſmelt ſomething with 
regard to this guorſpue judgment upon which ſo much has been ſaid; and he chuſes 
to introduce upon this record, the information in quo warranto in the 35 Charles 
II. and the judgment 2uiiue, ann that the charters of Hepry and Elizabeth 
remained in full, force before, until, and at, the time of the ſaid judgment. 

'There they ſtop. T hey never aver them to be in force afterwards, Then they 
g on to ſtate the acceptance of the reſtoring charter of James II. by the mayor and 
chtizens: and then they ſay, that the charter of Charles II. became void after that 


acceptance. They ſay, and J admit the law beyond all doubt, that if a place were 


occupied by a royal charter for the purpoſes of government, there is not room for 
the king to create a new corporation of the ſame kind. 

I am obliged to one of your lordſhips for an obſervation. which never occurred to 
any of us, either upon the bench, or at the bar before; but the more!] look upon it, 
the more I ſee it founded in law. I ſee that this boaſted charter of their's, which is 
to work ſuch wonders, which is to do away the charter of Charles II. (becauſe it 


left no room for it) which is to ſurvive the judgment gonſqut, was only granted 


under the ſeal of the county palatine of Cheſter. 

I do not learn that Henry VII. after he came to the crown, travelled incognito. 
Ve all know he travelled much ſo before. If he had a mind to travel Incognito, he 
might travel by the name of er] of Cheſter. It is ridiculous that a king, meaning 


to hs to roval franchiſe, ſhould chuſe to > do lo, not as King of England, but as 
a ſubordinate 


Lords.) CCF 479 


a ſubordinate character, which I ſhall contend, in point of law and fact, was 
merged and totally ſunk in the kingly character. . 
It ſeems perhaps unneceſſary to quote a caſe to prove that the King of England 
cen only grant under the great ſeal, but I chuſe to go upon a foundation that is a 
very good one, and for that I refer your lordſhips to Lane's caſe, 2 Co. Re. 16 b.— 
there it is laid down by the whole court (per Curiam as the book ſays) that by the 
common law no grant of the king is available or pleadable, but under the great ſeal — 
of England. | | : 
The king we all know cannot grant but by record. Whatever paſles under the 
great ſeal of England, is a record: whatever paſſes in a leſs way, unleſs it be ſup- 
ported by ſome particular act of parliament (as ſome there are for that purpoſe) not 


U 


being by record, does not operate as a grant, is totally void, and nothing paſſes from 


the king. Let us conſider a moment—what is a county palatine? Is it not of. the 


| eſſence of a county palatine that it ſhould have jura regalia? Was the king at this 


time earl of Cheſter ? He muit be taken to be ſo, for he uſes the county palatine 


' ſeal : he would have no right, unleſs it was under pretence of being earl of Cheſter, 


Then I contend, before your lordſhips, that in point of law all the royal fran- 
chiſes, all the jura regalia that exiſted in the county palatine, and which are royal 
franchiſes in the hands of the ſubje& the moment the earldom of Cheſter comes to 
the crown, are merged and loſt among the other regal rights; and whenever the 
king thinks proper to exerciſe a regal right in the county of Cheſter, the regal rights 
being in him, he muſt exerciſe them in his royal capacity. - 8 

It is for a ſort of uniformity and regularity that the law dire&s this in matters of 
much leſs importance than the kingly, character. Your lordſhips know that even 
with reſpect to property, wherever a particular eſtate is carved out an eſtate in fee, 
the inſtant it comes to the party who has the inheritance, it is ſunk in him ;—a for; 
tiori it is proper for decency ſake, that whenever royal rights which once have been 


; parted with by the king, recur again to the king, they ſhould merge in his 


tine character, and if he chuſes again to exerciſe them, he ſhall exerciſ᷑ them as 
eing. by „„ 

If my learned friends would compare this with the caſe of the duchy of Lan- 
caſter, Jhave no objection: the difference is this; the duchy of Lancaſter, under 
Henry IV. was ſevered by an act of parliament from the crown ; bur I call upon 
my learned friends to ſhew me the act which ſeparates the earldom of Cheſter from 
the crown : ſo unfortunate was that reference which the learned ſerjeant did for a 
certain purpoſe make to lord Coke, in his 4th Tnft. 105, about the duchy of Lan- 


caſter, that there I read, that Henry IV. ſevered the duchy of Lancaſter by act of 


parliament, and lord Coke gives the reaſon, for he could not be rex et dux. I 
repeat his words only, mutatis mutandis ; I ſay, and I will maintain, that the king 
cannot be king, and earl of Cheſter, for the reaſons J have already taken the liberty 
to lay before your Jordſhips. : 8 
The gentlemen, aware that ſome ſuch argument as this might be made ule of, 
were pleaſed to crave in aid an authority which I beg to ſay never exiſted. There 
ſits very near your lordſhips, a learned perſon, who can tell your lordſhips whether 
I am right in what I am about to ſtate ; it was ſuppoſed that the learned judge who - 
tried the firſt cauſe (which was about four or five years ago) determined that the 
county palatine ſeal was neceſſary to a grant by the king, of any thing in the 
county palatine. | | | ; ; 
My learned friends mil-recolleR it that is not the fact. Þremember in the firſt 
trial, when we pleaded the charter of Charles II. there was an ifſue of non conce{/it to 
that, as being only under the great {al ; there was an objection made at ai privs (for 
that is a fruitful place for objections) that it was neceffary to have the county pala- 
tine ſeal to it, for it was ſo ſpecified in the grant. The learned judge who tried 
that cauſe, I remember, ſo ar from determining that it was neceſſary there ſhoula- be 
the county 'palatine ſeal, ſaid, it was only directory in the patent, not eſlential to 
t, and we had a verdict upon that iſſue of 222 conceſgt. | N 
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Suppoſing that I have ſuceceded ſo far as to ſhew that the king cannot grant by 
the ſeal of the county palatine, when the county palatine is veſted in him, but 
muſt grant by the great ſeal—then the gentlemen think they find a cure for 
this by a confirmation of the charter by, Queen Elizabeth, under the great ſeal. 
Very young perſons in the law know that that which is void, is incapable of con- 
firmation; but when I go upon the ground of law, I love to give your lordihips an 
authority to ſupport it. I deſire your lordſhips to look into Coke Littleton, 295 b. 
where lord Coke lays down the rule I have mentioned, in the ſtrongeſt terms, both 
in Latin and Engliſh ; where he boxrowed his Latin from I do not know, bur I 
much ſuſpe& from the civil law. _ | : . | 

Lord Coke begins thus ; © Confirmation is, whereby a voidable eſtate is made 
' ſure and unavoidable, a confirmation does not ſtrengthen a void eſtate.” Then he 
goes on to ſay, . Confirmatio eſt nulla ubi donum precedens eſt invalidum, et ubi donatio 
nulla omnino nec dalelæt con firmatio- Now nothing can be ſtronger than this diſ- 
tinction of the law, that a confirmation cannot operate as a confirmation upon a 
thing which in its origin was void; it can only operate upon that which may be 
avoided or not, at the election of the parties: — there the party may take the ad- 
vantage, and ſay ** this is voidable. I inſiſt it is void.” He may likewiſe ſay, 
« wave that power of inſiſting, if I confirm it.“ I will be contented with this 
authority, but modern experience proves 1t, 5 | | 

Is any thing more common upon earth than this caſe :—A tenant for life leaſes 
for twenty-one years, and dies before the expiration of the leafe, it is good as 
againſt him why ? becauſe otherwiſe it would be ſtopping his own grant; but no 
act of the remainder-man can confirm it, it being originally void: no knowledge 
of this and receipt under the rent, can do itit is the common practice every day 
at viſi prius. . | | | . : 
II 1 am right in contending that this grant of Henry VII. under the ſeal of the 

county palatine of Cheſter was void, and if I am right, as I am ſure I am, that, 
the confirmation of Elizabeth, by the great ſeal, could not better that which 
was abſolutely void—I idy, if this point. is in our favour the remaining 
puzzling queſtions about the effect of this guou/gue judgment, and of this reſtoring 
charter, are not neceſſary at all to be conſidered; however, as I cannot foreſee how 
your lordſhips will determine, I mult neceſſarily conſider thoſe queſtions. 

I am extremely obliged to your Jordihips for the patient, and, if I may flatter 
myſelf io far, for the attentive hearing I have had hitherto ; the only retribution J 
can poſſibly make, will be to ſhorten as I go on, and I traſt I ſhall be able to finiſn 
before your lordſhips will think it neceſſary to adjourn, | ESE 

The gentlemen on the other ſide have argued 4 ſtrange propoſition, as it, appears 
to me, but they affect to believe it,; that is to ſay, that a corporation cannot be 
diſlolved but by the natural death of the members, or by the power of parliament; 
to prove that, Mr. Serjeant Adair has, quoted from Palmer, 501, the caſe of Ful- 
cher v. Hayward, and he ſays, that the king cannot diſſolve a corporation. I agree, 
that if the king has granted to certain perſons to be a corporation for ever, he can- 
not reſume that grant he certainly cannot come at any time, and ay, Ir is my 
will and plealure to revoke that grant,“ but it does not follow that by no poſli- 


bility a corporation can be forfeited and diſſolved. 7 | 
In the caſe of Fuicher v. Hayward, your lordſhips will be ſo good as to obſerve, 


— 


that there was no determination upon any ſuch point of law as relates to a queſtion 
of the diſlolution of the charter, for if your Jordſhips will look at the end- of the 
caſe (and it ſeems the only part that need be looked at for this preſent purpoſe) you 
will find judgment given for the defendant, for the uncertainty of the ſpecial verdict, 
not at all upon any cheſtion whether a corporation might or might not by any pol- 
ſibility be diffolved. * 18 EL OK . 

In that cafe there is a great deal about the caſe of the Dean and Chapter of Nor- 
evich, and their ſurrender of their church, their Itberties, and their, poſſeſſions. 


And it was contended, and I am free to admit, that it might very well be ſaid nor i \, 
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to be a ſurrender of their franchiſe of a capacity to be a corporation. The ſur- 
render of their houſe—of their church of their lands is a ſurrender undoubtedly 
of a great deal; but it is not a ſurrender of their power of being a corporation. 

I appeal to your lordſhips, whether jt is not a conſtant notion of every lawyer, 
that a corporation may ſurrender, and that is the ground of a new charter. It has 
been the conſtant practice at all times almoſt, when a new charter is granted, that 
there ſhould be a ſurrender of the old one. I do not mean that it is ab/elutely nece/- 
ſary, becauſe an acceptance of a new charter, which is totally contrary to all the 
proviſions of the old one, would be putting an end to it. Why may not a corpo- 
ration, a political creature, ſurrender up its exiſtence to- the crown its political 
creator ? z 3 a „„ 

Is there any thing ſtrange in this? Is it not ſtrange. if this cannot be? that is to 


lay, that if all the perſons intereſted in this buſineſs agree, the crown who grants, 


the corporation who receives, who act by their common ſeal, cannot ſurrender all 
their liberties of every ſort and kind, which they receive at the hands of the crown, 
into the hands of the crown. Your lordſhips know it is an univerſal principle of 
law, that all individuals may do ſo. H I hold a particular eſtate, and another per- 
ſon has the inheritance, I may by releaſe or ſurrender, get rid of that eſtate to that 
perſon, and it is totally gone. It ſeems a ſtrange principle therefore to ſay, ,that 
the king ſhall not have the ſame advantange that another perſon can have by a ſur- 
e | 


render. 


] would trouble your lordſhips with a ſhort caſe from Dyer, 282, and I wiſh to 
read it from the book, becauſe the learned ſerjeant has really got rid of it, by a very 
curious courſe of proceeding, which I ſhall remark to your lordſhips by and by, and 
ſee whether it is of any effect. I won't tire your lordſhips with the whole of the 
caſe, which is in law French ; but the ſubſtance of it is this—that there ſeemed to 
be two chapters within the archbiſhopric of Dublin; that is to ſay, the dean and 
chapter of Chriſt Church, and the dean and chapter of St. Patrick's. 
It is ſtated, that the dean and chapter of St. Patrick's, under the chapter ſeai, ſur- 
rendered to the king all their church, houſes, lands, and poſſeſſions, without the con- 
ſent of their biſhop, being their chief ordinary; after which the biſhop, it ſeems, 
makes a grant, without the confirmation of the dean and chapter of St. Patrick's, 
which he was, uſed" to have; But he gets the confirmation of the dean and chapter 
of Chriſt Church, which was one of the deans and chapters within the archbiſhapric. 
The queſtion then was, whether that was good, becauſe by cuſtom the biſhop's 
grants had been uſed (in order to operate, your lordſhips know, after his death) to 
be confirmed by the' dean and chapter of St. Patrick's.. The anſwer to that objec- 
tion was, © it is true, they did uſe to be ſo confirmed, but you muſt be gontent 
with the confirmation of the dean and chapter of Chriſt Churcb, becauſe the other 
chapter was extinct and gone, by ſurrender under its own ſeal.” This, as it appears 


by the book, puzzled the judges in Ireland, and they were of different opinions 


about it: it was ſent over to this country for an opinion; and it is expreſsly ſtated 
in the book, “ Quia Corforatio et Capitulum Sancti Patritit præidlicti fuit per donum et 


arſam redditionem Decani et Capituli predicti legitime difſolutum et determinatum.” 


Sir George Treby, the recorder in the caſe of the London. quo warranto, gave a 
good anſwer, ſays the learned ſerjeant, to this: "Fhat he had a manuſcript report of 
Dyer, in which the Latin words were left out; ergo, ſaid he (ſo ſaid the learned ſer- 
jeant, I believe they were his words) that authority is completely done away. That 
ſcems, to me to be perfectly a ridiculous anſwer. ' Here is a manuſcript of Dyer, - 
written by ſome clerk for aught one can tell; he might be «a clerk, even in thoſe 
days, not able to read Latin, and therefore he Teft a blank, to be filled up by ſome- 
body more a clerk than he was. Are we, becauſe thoſe words are not found in this 
manuſcript, to ſuppoſe that the report of Dyer, finiſhed, conſidered, printed and pub- 


liſhed, as your lordſhips will ſee by the preface, and by the dedication, by his two 


ucphews, is ſo erroneous ! Are we to ſuppoſe that all this. is a dream and a fancy, 
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merely becauſe the clerk who wrote Treby's manuſcript Jeft a blank, becauſe he did 
not underſtand Latin ? 

Lord Kenyon. Did not Sir George Treby himſelf publiſh a new edition of Dyer ? 
Mr. Bearcreft. I cannot anſwer that queition. If he did, it would be an argu- 
ment ad hominem. 

The learned ſerjeant takes notice too of a caſe in 4 Inſt. 228, which is the Cam- 
bridge caſe: He is pleaſcd to ſay (this is for the purpoſe of ſhewing that there can. 
not be a diſſolution of a corporation without act of parliament) that the puniſhment 
which the corporation of Cambridge received upon that occaſion was by act of par- 
liament I will not tire your lordſhips with reading the whole of the caſe. 

It ſtates great uproars and tumults, and extremely ill behaviour, on the part of the 
corporation, to the members of the univerſity, in Richard the ſecond's time. I truſt 
that is not preciſely the time to go back to learn corporation law. 

A writ iſſued to «all the corporation before parliament : there they proceeded ; 
and when they were brought, they aſked three things: Firſt, a copy of the bill 
Then countel—Then reipite to anſwer: and they received ſtrange anſwers, which 
make us not very much in love with the law of that time. 

To the requeſt of a copy of the bill, it was anſwered, that“ ſithence they heard 
the ſame, it thould ſuffice ; for by law they ought to have no copy.” 

To the requelt of counſel, it was ſaid, that “ wherein counſel was to be had, 
they ſhould have them when they wanted them ; but they were appointed to an- 
{wer to no crime or offence, but only touching their liberties,” 

Then he goes on to ſay, that the King, by common conſent of parliament, and by 
guthority of the ſame, ſeized the ſaid liberties into his hands as forfeited. 

Now, my learned friend ſays, here is to be found in the margin of this book— 
% Nota, I his was by act of parliament.” If your lordſhips will give yourſelves the 
trouble to look at this cafe, I beg to ſay, it is very doubtful whether it is not one of 
thoſe proceedings which were not uncommon in former days, of the parties being 
called, in the firſt inſtance, before the king in parliament, as a court adminiſtering 
the common law. I believesI am right in taking it to be ſo, becauſe the com- 
mencement of the proceeding i is expreſsly ſtated, in the book IT have in my hand, 
to be by writ, which is not the way of proceeding by a bill, and by act of parlia- 
ment. 

But T am aſhamed to take up your lordſhips time in this caſe. What is it? A 
proceeding in Richard the ſecond's time—a fingle caſe : a proceeding —take it ſo— 
by act of parliament; but what is it to the purpoſe for which it was quoted? 
namely, to prove that a corporation can never be diſſolved but by act of 2 
or the ratural death of the parties ? 

There is a caſe, the King v. Grey, which the learned ſerjeant quoted, 8 Med 358 
dic mean to refer to the book, but I will not take up your lordſhips' time; I will 
content my ſelf with theſe ſhort obſervations :—In the firſt place, your lordſhips will 
find no determination there —of courſe there is no judicial opinion which was pro- 
ceeded upon; beſides, the judges differed ; added to that, your lordſhips will find 
molt of them conſidered that caſe which was contended to be a ſurrender of the 
corporation, or the capacity of being a corporation, as a mere ſurrender of the deed, 
and not of the eſtate, This is the fort of talk in the caſe of the King v. Grey, fol- 

lowed with no determination at al]. 

I come now, and ſhall be very ſhort upon it, to a very formidable objection, as 
the gentlemen ſeem to think it, as to the mode of proceeding in this information by 
Sir Robert Sawyer. It is ſaid, it is an abſurdity - you blow hot and cold + you 
ſay they are not a corporation, and yet you call upon them to anſwer you by the 
name of a corporation, My learned friend went fo far as to ſay, that, there were 
no inſtances of it; and I-think I quoted the argument of Treby, in the city of 
London caſe, fur ſo ſaying, 

I refer your lordſhips at once to Sir Robert Sawyer's argument ; where you will 


find a ing of references to ales in which they aid proceed exacuy in that form, 
in 
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in order to diſſolve a corporation—proceeded againſt them by their corporate name. 
1 thould think that either way would be perfectly good. To be ſure, if there are 
a few perſons who compoſe it, ten or twenty, you may eaſily proceed againſt them 
in their individual capacities, and ſay, „“ You have uſurped a capacity of being a 
corporation—why do you do ſo and ſo ?? But is it poſſible, in a caſe where there 
are two or three thouſand members of a corporation, which your lordſhips know fre- 
quently exiſt, that, in order to get rid of the corporation, you mult find out, ſerve 
with, bring into court, and make appear to your proceſs, every one individual that 
compoles it ? | 1 . | 

But what is the ſoleciſm and abſurdity the gentlemen fancy they have found out? 
„ You call them a corporation, and they are not a corporation,” Is there any 
thing new in our law, to make a diſtin&tion between the poſſeſſion and the right? 
A great deal, to a perſon who is in poſſeſſion. But we are at liberty to queltion _ 
the right; it is a diſtinction made for ever and ever. What then is the objection to 
queſtion their right to be a corporation by their name? I find you in poſſeſſion of 

the corporate character, aan conſtat, whether you are rightly ſo or not; you ſay you 
are : I will treat you, for the moment, and for the purpoſes of the inquiry as being 
in poſſeſſion of that character; but I deſire to ſee whether you are not uſurpers of 
that character. Is there any thing improper in that? But if there were, it ſeems 
ſanctified by numbers of - precedents quoted by Sir Robert Sawyer, and by the ne- 
ceſſity of the caſe where there are ſuch a number of corporators as your lordſhip 


well know in many inſtances exiſt. « 

It- certainly ſtares the gentlemen in the face who ſtate this poſition, that a cor. 
| poration cannot be forfeited—a queſtion which your lordſhip upon the woolfack put. 
What! ſhall it not be forfeited for abuſes? It is a tacit condition annexed to every 
grant which is accompanied with a public truſt, that if there is a breach of that 

truit, if the purpoſe for which the privilege was granted be not performed, the 
truſtee forfeits his right. | 

It is a principle in that caſe of Sir James Smith, which was quoted ſeveral times 
to your lordſhips, and which you will find in 4 Med. 58. It was there reſolved by 
the court, that a corporation may be diſſolved, for it is created on a truſt, and if 
that is broken, it is forfeited. Then it goes on to treat about the judgment of 
ſeizure being wrong, and other matters of that kind. It was determined, upon a 
difference of opinion, as I take it, between the judges, in Sir James Smith's caſe, 
that notwithſtanding a corporation might be diſſolved, yet nevertheleſs he remained 
an alderman. Thoſe were favourable times for determining ſuch a. caſe—it wag 
very recently after the revolution. | 

My lords, I have nearly finiſhed; and I come now to what I conceive the real 
point upon which the operation of the judgment quo zue turns. I beg leave to 
ſay, that the learned counſel on the other ſide, both of them, hand in hand as it 
were, danced round this judgment, and the real queſtion that aroſe in the caſe, 
without ever touching it or ſtating it.. It is not neceſſary forme to maintain that 
the effect of the guouſgue judgment was, ſeizure of thoſe franchiſes. 

Your lordſhips will take it along with you, that the information is for the fran- 
chiſe of being a corporation. I ſay, it is not at ail neceſſary that I ſhould maintain 
that the effect of that ſeizure guou/gue the court ſhould further order, is an abſolute 
ſelzure at the moment. | | Sg 

It is ſtated in all the books upon the ſubject, that it is nomine diſtrictionis; it is for 
the purpoſe of compelling the party to appear; it is taking the franchiſe into the 
king's hands for the moment, ſtopping the exerciſe of it till they come in, as they · 
ought, to anſwer that inquiry which the king has a right to inſtitute. By whar 
title do you do this? if they come in in time, it will be reſtored to them ; then 
they will appear, and the queſtion be. gone into: but it will not have the effect of 
being compulſory at all, unleſs there ſhould be a time, beyond which if they do 
not appear, they will come too late. A 5 Witt 

| | | il 
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Will your lordſhips reflect what a groſs abſurdity it would be to ſay the king ſhall 


proceed againſt a man to inquire into his title to exerciſe a franchiſe of being a cor. 
porator; that the king has a right ta inquire into it; that the king has a right to 


ieize thoſe franchiſes, if he don't come: but that it is to be attended with no conſe- 


quences ! It would be attended with no conſequences at all, unleſs, after a certain 
time, the king might, if he pleaſed, put other perſons in the ſtead of thoſe fo called 
upon, to exerciſe that authority, and act as a new corporation. Suppoſe the parties 
chuſe to continue obſtinate ; ſuppoſe there be no property, or but a trifling property, 
{9 that you cannot compel them to come in; is the obſtinacy of a few individuals 
to be attended with this conſequence that the king's power to create a corporation, 
tor the purpoſes of good order and government, in a particular place, ſhould be ab- 
ſolutely defeated by their conduct? Ir is impoſſible, in my apprehenſion, that the 
law can be ſo abſurd. | 

Then this judgment grou/que is for the purpoſe of compelling the parties to come 
in, and can have no effect unleſs there be a certain time within which they may 
come in, and have a right to replevy. What is that time? Your lordſhips have 
Lord Coke's opinion, grounded upon a caſe in the year-book, and in Jenkins, in 
which it is ſaid, that in the eyre you mult come whilſt the eyre is in that county; 
{0 in the court of King's-bench, Lord Coke expreſsly ſays, you muſt come either in 
that term, or at the fartheſt the next term. When we look into the authorities in 
the margin, which are two beſides this year-book caſe, there is nothing that ſays 
that, in the court of King's-bench, you muſf come in to replevy next term, or the 
term after. I don't know that there is, becauſe it ſpeaks of another ſubjeR, it ſpeaks 
of the proceedings in the eyre. - : 5 | 

Is the authority of Lord Coke (the oracle of the law, as he is correctly called) 
flight authority? that ſuch is the courſe when proceeding in the King's-bench ? 
Have you any authority againſt it? Have not you a ftrong reaſon, which I have 
ſuggeſted, of the neceflity that it ſhould be ſo? Is there any authority on the other 
ide? if there is, I challenge my learned friends to produce it. But in this caſe 
they did not come in the next term ; the king does not take advantage of that de- 
lay immediately; for it is not till a year after that the king makes his election to 
y, © I will not reſtore this corporation, but, for the good. of the country, will fill 
it up.” He is not bound to reſtore it; of his grace and favour he may do as he has 
done in the Malmſbury caſe ; he may do it at any time: but the king makes his 


election, and days, © I have a right to keep it, ſince you have miſſed your time to 


come in, and continued contumacious; I have & right, for the ſake of the public, 
to erect a new corporation, in the place vacant by the ſeizure of the former corpo- 
ration, and by the loſs of it; not % facto by the judgment, but by the judgment 
with the ſubſequent contumacy added to it.” That is the way in which I conſider 
the queſtion, and in which I take leave to argue in ſupport of the judgment guou/gue. 


I come now to thg acceptance of the reſtoring charter. The gentlemen have ar- 


gued ſeriouſly (which J am really aſtoniſhed at) that the reſtoring charter is ac- 


cepted by xs ; that is, accepted by the corporation, which has its being under the 


charter of Charles IT! If your lordſhips would read the words of their allegation 
of that acceptance, you would ſee that their,averment is, as it muſt be, the contrary ; 


* © which ſaid letters patent, the ſaid mayor and citizens of the ſaid city of Cheſter 


atterwatds, to wit, on the ſaid 26th day of October, in the ſaid year of our Lord 
1688, and in the ſaid fourth year of the reign of his ſaid late Majeſty King James 
II. did accept and agree unto.” You lordſhips will ſee, that “ the ſaid mayor and 
Citizens” they are talking of, are the mayor and citizens under the charter of Henry 
VII. chat is their allegation. It would be groſsly abſurd, to ſuppoſe that it was 
an allegation that we accepted it. They will be found to be the mayor and citi- 
zens under the charter of Henry VII. that, therefore, falls to the ground, becauſe 
the obſervation is not founded in fact. a : 


have a yery few words more to trouble your lordſhips with, do. 
45 : f 1 . 75 The 
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The learned ſerjeant has referred to a caſe in Comberbach, 307, Your lordſhips 
will find nothing in that caſe,' exeept that the learned ſerjeant is founded in this 
obſervation—that at that time the city did not think proper to ſet up the charter of 
Charles II. It is chiefly filled up with a violent ſcolding and wrangling between 
Williams and Powell, then at the bar. But what is the obſervation to us, that at 
that time the charter of Charles II. was not ſet up? for what reaſon it was not 
done - who were the advifers of the parties we cannot tell; we have nothing to 
the words of this record. 1 Pe $3 45 

Then the repor's of Serjeant Barnard;ſton are referred to; which, whenever 1 
bave happened to. hear quoted, I have oblerved, have made many people ſhake their 


do with. it: we are not to ſtand or fall by the acts of perſons in former days, but by 


heads : and I remember 4 00 well, when the court of King's-bench were laugh 


ing at them, Lord Mansfield ſaid, “ I an not at all ſurprized ; I remember Serjeant 
« Barnardiſton, and he was certainly in no very great credit.“ But the gentlemen 
are not fo. fond of him, as not to make him give way to Mr. Maſterman, the maſler 
of the crown office's note. The application was only, for leave to file an informa- 
tion; and the doubt of the-court wa's, whether the charter of Charles II. had been 
acc?pted ? The court permits the information to be filed, in order to try the queſ- 
tion of the validity of the charter of Charles II. nothing was decided upon it. But 
upon this record the acceptance of this charter is found; | therefore think your 
lordſhips will not get much information from that. ,- 8 

My learned friend cloſed, ſo ſhall I, with taking notice of a record of an in- 
formation in quo warranto by Sir Robert Sawyer, againft the corporation of York, 
which was for uſurping the franchiſe of being a corporation, and other liberties; 
and there. was judgment of ſeizure 'quou/que juſt as it is here: and it was obſerved 


that the defendants came in, and that they were reſtored inaſmuch as they ap- 


peared, This was in the laſt year of the reign of James II. juſt about the time, 
your lordſhips. recolle&, that he took fright, and endeavoured to do away all the 
miſchief 4 5 from theſe charters. It appears that it was done by the grace and 
favour of the king; and it manifeſtly appears that the king was diſpoſed to ſhew 
grace and favour at that time; beſides, from the hiſtory of the times it is apparent, 
for there is a no pros by the attorney-general. Where is the argument by counſel ? 
Where is the deciſion by judges? Where is the report of any one point of law, 
conſidered and adjudged by thoſe judges ? I here are none fuch,— Your lordſhips 


have a naked record, in which it appears, that afterwards the party aſked for reſti- 
tution, and had it. . EEE EN 1 


The only remaining cafe is, of a record that has been referred to of Malmſbury, 
That was an information of the ſame kind. There was a ſeizure quouſgue, and in 
the firſt year of the reign of James II. there was final judgment: he was then cou- 
rageov3--vpon the ſubject, and proceeded to final judgment. There was a writ of 
error - error aſſigned - ia nullo eſt erratum pleaded by the , eee What 
thoſe errors were, does not appear by the record, or any other document, that any 
body can have recourſe to. There was à reverſal; why, does not appear. This 
was in the reign of William and Mary, immediately after the revolution: and I can 
account for that by another obſervation ;— Sir George Treby was the attorney-ge- 
neral at that time; it is extremely probable he aſſiſted in that way, and thought it 
a good way of getting rid of. it, by not ſupporting his plea in nullo eft erratum. The 
times were altered: your lordſhips will find that the lawyer who argted- againſt the 
_ lawyers, in the quo warranto againſt the city of London, was then a crown 
awyer, _ Fon a | 5 | Reb | 75 

I this way I have gone through, I'think, the whole of the caſe ; and I humbly 
contend before your lordſhips, that thus it ſtands :—that our plea is good—thar it 
is not hurt by the introduction of that reſervation in the charter—for that it has a 
legal intent: if it is illegal, it is void, but it don't deſtroy the charter with it. I 
ſhall not repeat what I ſaid his moment, abbut the effect of the guov/gue judgment; 
and I ſay, that, as to every thing of their argument to attack our charter, which is 

Sn N P p p . built 


2 


485 WW. © WE R's. [Houſe of 


built upon the charter of Henry VII. it fals to the ground, inaſmuch as that grant 
was void, for not being under the great ſeal of England. 
I will not take up any more of your lordſhips' time. 


February the 19th, 1790. 


3 Mr. 1 ˖ — E 
Have the honour to attend your lordſhips likewiſe, as counſel for the defendant; 
in error, upon this record; and, my lords, as I am afraid it will be neceſſary for 
me to treſpaſs a good deal upon your lordſhip? time, I ſhall not waſte it by any un- 
neceſſary preface; conceiving that I cannot c nciliate your lordſhips' attention, or 
recommend myſelf to your indulgence, better than by entering immediately upon - 


« 


the duty incumbent upon me—the diſcuſſion of this record. ED 
Before I enter upon the arguments which have been urged by the council for the 

* relator, I think it my duty to pay much attention to an objection which, it ſeems; 
has ſuggeſted itſelf ro the mind of one of your Jordſhips, and which was conde- 
ſcendingly intimated to the counſel for the defendant in error, for their conſidera- 
tion, before they came to be heard for their client. 

I underſtand the objection was, that it did not appear from any tlling ſtated upon 
the plea, that the common-council, out of which the aldermen were to be elected, 
was ever originally created, or the corporation ever put in motion (I preſume I did 
not miſunderitand the learned lord) that if it could be infetred, that the common- 
council was originally created, or the corporation put in motion at firſt, fo as to be 
continued from that time to this; and that there is nothing upon tlie record but 
what was referable to the title the defendant ſer up, his lordſhip though it mutt, in 
the ſituation in which this record ſtands now, be taken as a fact tlearly proved at 
the trial — that it muſt be taken to be ſo after verditt ; but it ſeemed that his lord- 
ſhip thought, that unleſs a common council was ereated, and the corporation was 
originally put in motion, that nothing could be inferred to ſuppoſe the continuance 
of that corporation; and upon that ground his lordſhip thought the plea defective 
as it ſtood. | | 

If I am right in my idea of the noble lord's objection, I beg the attention of the 
houſe to what the relator ſtates at the outſet—what is ftated upon, the defendant's 
plea —and what the jury mull have found; for if we have occaſion to take ad- 
vantage of the ſtatutes of jeofails, they are extended to all proceedings in the na- 
ture of quo warranto, by the ſtatute of the ꝙ rn, cap. 203 and that ſtatute, in 
truth, puts matters of this kind into the ſituation in which they ought be; namely, 
in the ſituation of civil actions, trying the civil rights of the parties. 

_ Your lordihips will obſerve, that the plaintiff in error ſets out with Keating, © that 
the mayor and citizens of the city of Cheſter have been, now are; and tur the 
ſpace of ten years now laſt paſt have been, and long before were, a body corporate 
and politic, in deed, fact, and name, by the name of mayor and citizens of the 
city of Cheſter ; that is to ſay, at the city of Cheſter aforeſaid, in the county of 
the ſame city; and the ſaid coroner and attorney of our ſald preſent ſovereign lord 
the King, for our ſaid preſent lord the King, gives the court here further to under- 
ſtand and be informed, that for and during the whole time aforeſaid, there have 
been divers, to wit, twenty-four aldermen within arid for the ſaid city of Cheſter.” + 

He himſelf, therefore, avers to your lordſhips, at the outſet of his record, that 
there are now, and for an indefinite time have been, a mayor and citizens of the 
city of Cheſter. He then goes on and ſtates, “ that during all the time aforeſaid, 
there have been, and {till are, twenty-four aldermen of that city ;” and the only 
queſtion which he ſtates upon the record; as a matter admitting of any doubt, is, 
whether or no the defendant is properly qualified to exerciſe the office of alderman 
of that corporation; which he fates to fiave exiſted for an indefinite time, and to 


be ſtill in exiſtence; | Q 
| I beg 
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I beg your lordſhips to underſtand, that I ſhall now confine myſelf merely to the 
information—the plea—and the iſſue taken upon it—not entering at preſent upon 
either of the replications put upon this record, till I have diſpoled of the ptelimi- 
nary objection ſtarted at the outſet of the caſe ; The defendant, by his plea, ſtates, 
that true it is, * that the city of Cheſter is an antient city, and that the mayor and 
citizens of the ſaid city, now are, and for the ſpace of ten years now lalt paſt have 
been, and long before were, a body corporate and politic, in deed, fact, and name, by 
the name of the mayor and citizens of the city of Cheſter.? And then he proceeds 
to ſtate the charter of Charles II. under which he is by and by to derive title, and 
by which it will appear to your lordſhips that a corporation was intended to be 
created by the King, which ſhould have perpetuity ; for all the proviſions of the 
Charter, in every part of it, go to ſhew that it was the King's intent that the cor- 
poration ſhould have perpetuity z 1 don't mean to ſay that corporations may not be 
created upon truſts, which are to determine; but the defendant having flated, that 
he being a citizen, and one of the common-council of the city of Chelter, was, at 
a certain time, © by the major part of the then mayor, aldermen, and common- 
council, of the city, then and there, in the Common-hall of the city, in due 
manner aſſembled and met together, lawfully and in due manner elected and madę 
one of the aldermen of the ſaid city ;” there is iſſue taken upon that fact, and the 
jury have found (which is material for your lordſhips to conſider here), that in fact, 

e being a common-council-man, was elected an alderman of the city of Cheſter, 
in manner and form as he has alledged. | 

I take it to be a matter which admits of no doubt, that any material fact which 
is averred, and which the jury have found to be as the party pleading it has ſtated 
and which neceſſarily imports a fact without which the jury could not have foun 
that verdict, is after verdict to be intended, and that we have no occaſion to reſort 
to any ſtatute to protect us upon this occafion. 3 2 77 
It certainly is a principle too, that an averment is not neceſfarily made in any 
rope form of words; there are a vaſt many informal averments which have been 

eld to be ſufficient, notwithſtanding you cannot find upon the record any preciig 
terms which, ſtrictly ſpeaking, ſhall be conſidered as an averment ; I don't mean 
to trouble the houſe with many authorities upon this ſubject; I mean only ta expreſs 
myſelf intelligibly, and give one or two examples of what J am aiming at. 

The caſe from which I take this ſhort note is in Lutwyche, 1172, Hill v. Bolton; 
where it was held, that any words which imply ſuch a matter to be ſo, are a ſuf- 
hcient averment ; as if it be pleaded, that A. was ſeized and died, and the land 
deſcended to B. gs his ſon_and heir ; this is a ſufficient averment that he died ſeized, 
for otherwiſe it could not deſcend to B. as his heir. + 47 95 

I will ſhortly ſtate a few of thoſe authorities which ſeem the ſtrongeſt for my ar- 
gument, only to ſhew the variety of matters which have been held cured by verdict; 
and that almoſt every kind of defect Which does not amount to ſhewing, that the 
title itſelf was bad, is cured after an iſſue taken upon a fact, which muſt neceſſarily 
imply that to be proved. | 1 553 one Oo EY 

My learned friend before me ſtated one caſe or two to this effect. I truſt I ſhall 
receive your lordſhips' indulgence, if I ſhould refer to a caſe or two cited before, be- 
cauſe I cannot make myſelf intelligible without now and then referring to thoie 
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caſes your lordſhips have before heard.” 


In an action of aſſumpſit, the conſideration was ſtated in this manner, « Whereas 
the defendant had ſold to the plaintiff all the fyrzes to be taken before ſuch a day 


the defendant, in confideration of the premiſes, undertook he ſhould not be diſ- 


turbed in carrying them away.” Undoubtedly, in point of form, it ſhould have 
been averred that he was diſturbed before the time expired which he had to take 

them away; this defect was held to be cured after verdict. Croke, Charles, 497- 
The next caſe goes exactly to the ſame effect. Upon an action for debt, for 
dont, no attornment was alledged, which before the ſtatute taking it away, was ab- 
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ſolutely neceſſary, or the grant could not be good. It was held aſter verdict to be 
good. Sir T. Jon's, 32. „ Or a2 POLES Wo wb | 
The next is an anonymous caſe, in-1 Modern, 169, on a promiſe by an executor 


to pav 5:5. when he received money; ayerment, he received money, without ſay- 
ing 50s. good after verdict (and I cite this caſe ti ſhe the diſtinction that has been 


taker) thougly bad on demurrer, : | here is a difference, your lordſhips ſee, between 
even a general demurrer and a-verdict, in a matter where a defect is to be cured, - 
The next as fill ttronger, for it omits a mcft. material allegation, and without 
which the action could not be ſupported ;, it is in Carthew, 7. That was an action 
for not bring ng certain. barrels of, raiſins to be weighed at the common beam. The 
declaration alleaged'the cullom to be to {ring goods to be ſold by weight to the 
beam; and it did not aver that theſe were a king of goods uſually fold by weight, 
or that the defendant had not paid the toll for weighing ; that was held good after 
das 5: n 1 VV „„ 
- Aad ſo in a debt for rent for three years, on a demiſe for a year, and ſo from 


year to year, without ſaying that the delendant continued in poſſeſſion for three 


years, without which your lordſhips ſee he could have had no action held good 
after verdict. 1 n. 423. 55 | F 
Perhaps the te caizs would be ſufficient to eſtabliſh the poſition which I have had 
the honour to contend for before your lordſhips. There are many others in Siker- 
Fn, page Iz and 15; in the firſt of which your lordſhips will ſee that the want of 
alledging a tender and refuſal 15 cured by verdict, F 
In an action fur a malicious proſecution, it was not ſtated, that the plaintiff waz 
acquitted, or what became of the proſecutiòn; it being found, by verdict, that the 
defendant maliciouſly indicted the plaintiff. Mr, Juſtice Twiſden, who gave the 
opinion of the court, there ſaid, that clearly that was good after verdit. “ It 
ſeems,” ſays he, © it would have been otherwiſe in demurrer,” Theſe are caſes 
which are all pre ty ſtrong. JJ OT ET OT Our ous 
But I will now ſtate, that in treſpaſs, where a title is Rated, preſcription alleged, 
and the party does not make out his preſcription after verdict, even this matter thall 
be intended, though he does not ſtate the preſcription as the foundation of his title. 
In Cre James, 44. the defendant juſtifies, for that be had common for all his 
beaſts, wart and coucbant, in the place, &c. by preſcription ; and that he put in 
the ſaid cattle atenao communia, &c, The iflue was upon the preſcription, and 


. 


found for the defendant ; and exception was now taken becauſe he does not aver 


that his cattle were lewant and couchant, that no judgment ought to be given; ſed 
non allocatur, for the want of avermen: is aided by the ſtatute of Jeofailes — where- 


fore it was adjudged fir the defendant. 


In another calc, in Croke, Elixabetb, 458, after verdict it was held to be cured, 


though the detendant had ſtated his title to be for cattle, /evant and couchant, be- 
tween a certain time and another certain time; and when the lands could not be 
fown, and he admitted to aver even that he put his cattle in. between thoſe days, 
or that the lands were not ſown ; therefore undoubtedly he failed in almoſt every 
part under the averment of that preſcription ; yet the court were of opinion that i: 
was aided by the ſtatutes of Jeofailes, and accordingly judgment was pronounced 
for the defendant. © © © | OS EO, | 

Treſpaſs for the taking beaſt:, namely, four cows, and chafing and impounding 
them without cauſe: The defend:nt juſtifies, as in his freehold, for damage feſant: 
the plaintiff, by replication, ſhews, that he is, and time whereof, &c. was ſeized 
of a meſſuagc, and twenty acres of land, in D and that he and all thoſe whole 
eſtate he had then had from mme immemorial, common for all his beaſts, ant 
and couchant, upon the ſaid tencments, &c. in the place, in which every year after, 
the ſown corn was ſevered and carried away until it were re-ſown ; and that he 
there, after the corn was ſevered and carried away, put in his ſaid beaſts into the 


lace where, &c. aterd communia ſua predifia, &c. 


The iſſue was taken upon the preſcription, and found for the plaintiff; and it 


Was 
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was now moved, in arreſt of judgment, that the replication was not good, and ſo 
the plaintiff ought not to have judgment, becanſe he faith that he put in his cattle: 
after the corn was ſevered and carried away; but faith not, that it was before the 
land was re- ſow n, for otherwife he had no title to common. Secondly, Becauſe he 


3 


does not aver that thoſe cattle were /wjanrt and couchunt, upon the land aforelaid, 


for otherwiſe he cannot uſe common: with chem, nor hath he ſufficiently entitled 


himſelf to put them in, and in proof thereof vouched —10 Edward III. 56, and 
the precedents in the vook of entries, 7re/\ aſs in Common, 9 and 11. . 


But all the juſtices held that in regard iſſue is taken upon the preſcription, al- 
though peradventure the plea is ill, and ought to be adjudged againſt the plaintiff 
if he Mo demurred thereupon, for this cauſe ; yet it now ſhall be taken to be good 
enough, and ta be holpen by intendment, when it is ſaid that he put them in utendo 
communia fua prædicta, that it was at ſuch a time as the common is to be uſed, and 
with ſuch beaſts as are there to ule the common; wherefore, without any great 
argument, becauſe © it was after verdict, and might be well intended, and ſo aided 
y the ſtatutes of Jeofailes, it was adjudged for the plaintiff,” This is in Crake, 
Elizabeth, 458—Corbyſon v. Pearſon. LE | Wer I 
There is but one more caſe I mean to trouble your lordſhips with upon this 
groujnti which is reported 1 Sn 218 ; and it goes to ſhew, that a defect, of the 
kinder lich we want to be aided, ſhould be aided, and not only fo but even that a 
On ſhould be made againſt the caſe, which ſeenis to be prima facie the caſe 
made by-#re party, ooo on 1 . 
| This cafe — — by Lord Hardwicke, in giving the judgment in the King v. the 
Biſhop of Llandaff, in 2 Strange 1505 to 12. In that caſe, an exception was taken in 
an action of quare impedit, brought by the crown, that no preſentation was alledged 
by the crown, which was a material defect. All the court held, that there it wag: 
material to alledge it, and the want of ſo doing would be bad upon demurrer, yet it 
is now cured by the verdict; and lord Hardwicke cites Lord Het, 1 Ventris 122, and. 
he ſays, that the court will intend any thing to make a) ary according to Hale; „ but 
here,” ſays he, * there needs no intendment, for it was of neceſſity to have been proved.“ 
Then to apply the caſes J have been ſtating to that now before your lordſhips—it. 
is at moſt but an informal averment : when I ſtate that A. was one of the common. 
council, and elected out of that common-council to another office, it is only an 
informal way of averring, that there was a common-council. The averment in- 
cludes two propoſitions in itſelf ; namely, that there was a common-council, and 
that he was one of that common-council— it was utterly impoſſible that he could be 
one of the common- council of the city of Cheſter, if a common-council did not exiſt. 
Then we ſhall get this length, that it is only an informal averment of two facts: 
Firſt, That a common-council was ſubſiſting at that time. Secondly, That he was 
one of that common-council ſo ſublifting. Then when the jury have found theſe 
two facts, they have found, undoubtealy, the exiſtence in fact of a common- 
council; and if there is no title to which the exiſtence of that common- council can 
be referable but that charter which is ſet up by the defendant, as the ground-worx 
of it, and to which he refers his title; then from the finding of the verdict, ab- 
ſtracted from the ſpecial replications, it muſt be inferred, that a common- council, 
was exiſting, if, in point of law, a common-council, not named by the King, could 
be good, though the King did not ſpecify who ſhould be the firſt of them, and ſet 
them in motion; for it is clear, that if the King granted a power to A. and B. to be 
a corporation, and they accepted that charter, if they did not prozeed immediately, 
according to he terms of the King's grant, to elect, the court of King's-bench would 
compel them, and the right of election neceſſarily devolves upon that body which 
was to be made perpetual, and who were directed by the King's charter, to fill up 
certain offices. | 4 | 2 
I don't chuſe to ſtir a ſtep upon this head without an authority to bear me out: 
there cannot, I think, be a doubt but that the King can grant ſuch a corporation, . 
without naming the firſt officers under the charter, but if any doubt can remain 
, „ EP upon 
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upon that ſubject in your lordſhip's minds, I will cite two inſtances, which are az 
good as an hundred. 8 | : 
In the College of Phyſicians caſe, in 3 Salkeld 102, it was held by Holt, chief 
Juſtice, that when Lord Coke ſays, a corporation muſt have a corporate name, it 
mult be uriderſtood either as expreſſed in the patent or implied in the nature of the 
thing, as if the King ſhould incorporate the inhabitants of Dale, and give them 
power to chuſe a mayor in this caſe, though there is no name of incorporation in 
the patent, yet it would be a good incorporation, and the name would be a mayor 
and commonalty. = | | ; 
The King, it appears in 10 Che 33, and 1 Rolle 512, may give power to a 
common perſon, to name the perſons, as well as the name of a corporation ; and 
when he has done that, this corporation 1s not ſaid to be made by a common per- 
ſon, bur by the King. | | [22 | 
In the preſent caſe, the King has granted a charter of incorporation to the mayor 

and citizens of Cheſter, which appears upon this record to have been accepted by 
them ; it appears, that in that charter the King had declared that there ſhould fer- 
ever after be a common-coyncil in the city of Cheſter ; his Majeſty not having 
named thoſe perſons who ſhould firſt take upon them this office, the right ;,. } the 
duty of electing neceſſarily devolved upon the majority of that body who 5 fa 
accepted of the King's grant, and by conſequence of it, became incorporay,,z and 
It __ bounden duty to proceed, without delay, to the filling up t! vacant 
offices. 

II I have got the length of ſhewing, that after a verdict upon the fact of the ex- 
iſting of a common-council—and it being a part of the duty of the corporation to, 
preſerve its continuance, by election — and that the King had a right to create it in. 
chat ſhape, unleſs contrary to the rule of preſumption, that every thing is ſuppoſed 
to be dope right inftead of wrong; it mult be taken that they did ele& a common. 
council ; and as their exiſtence can only be referred to by referring to that title, 
For lordſhips muſt take it, that theſe perſons have been elected, and that there 

ave been from that time to this, mayor and citizens of Cheſter. And there is no 
pending which carrics theſe averments further, or ſhews the manner of the ex- 
ſtence of the corporation from ity commencement, at the time when it, becomes, 


neceſlary firſt to inquire about it. | 
I have endeavoured to anſwer a doubt ſuggeſted by a noble and learned lord at 
the outſet, not only becauſe of the reſpect due to the noble and learned lord which 
made it neceſſary for me to apply myſelf to ſolve any doubt that might come acrols, 
bis mind, but becauſe it was neceſſary to the title of the defendant, who, I admit, 
muſt ſtand upon his plea, If, after verdict, it muſt be intended that this was a 
corporation in fact, and there was no title to be referred to but that which is ſet 
up, I go to a concluſion at once, that that is neceſſarily good, unleſs it has been 
avoided by the matter in the ſpecial replications, which I now proceed to examine: 
The firſt ſpecial replication introduces freſh matter appearing upon the face of 
this charter; and it is contended, that ſome matter is introduced by what is diſ- 
cloſed upon that replication, which ſhews, that this corporation of the city of , 
Cheſter, could not exiit under the charter of Charles II. inaſmuch as a power to 
amove all the members of the corporation is reſerved by the King, which is alledg- 
ed to be illegal ; and it is then contended, that if that clauſe in the letters patent 
is illegal, the whole of the letters patent fall to the ground, and, of courſe, that 
the defendant can make no title under them, 
I rotally deny that there is any ſuch power reſerved by the charter, and 1 ſhall 
trouble your lordſhips by and by wich the reaſons why I ſo deny it. But T will. 
admit, for the Take of argument, for a moment, that the power of amotion, re- 
ſerved by this charter, is a, power to amove all the members; I will then contend, 
that the conſequence by no means follows (even admitting, as I will do in that caſe, 
that the power of amotion, ſo reſerved, is illegal) that that illegal clauſe vitiates che 


whole of this charter, and that it muſt all fall becauſe that clauſe in it is r 
. , | have 
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I have examined, with as much induſtry as I could, the ſeveral caſes which have 
been cited in ſupport of the opinion, that if that one clauſe is illegal, the whole of 
the charter muſt be ſo too. The caſes that were cited in ſupport of this objection 
were, I think, only four (if there were more they have eſcaped my notice) I have 
Tooked at them, and think I can ſafely ſay, that none of them come up to the pure 
poſe for which they were, produced, 3 

I believe your lord ſhips will find, in all the caſes that I am to eite and where it is 
ſuppoſed that the King 1s ſo deceived in his grant, by the introduction of one im- 
proper clauſe, as that the whole grant is void, that they are either caſes where the 
King ſuppoſes he has a different title than what he has —where the grant cannot 
take effect —or where he is deceived in what he grants. | 

The firſt caſe which was cited, was, the caſe of Alton Woods, 1 Coke 46. The 


caſe of Alton Woods is miſtaken, becauſe it only proves, that the King was grant. 


ing ſuch an eſtate as could not take effect; and in the very page of the report where 
this caſe is cited from, the rule is laid down, and it is illuſtrated by this example 

that if the King grants to one, and his heirs male, it is void becaufe the King 

cannot grant to the effect he intended, therefore the grant is void. 

The next caſe is from Hobart, 223. That ſtill leſs makes out the poſition which 


ir is intended to ſupport ; for there the conſideration of the King's grant was a ſur. 


render of an eſtate, by huſband and wife, and the deed, as to the wife, was void; 
ſo that if the wife had come into poſſeſſion of that eſtate, the King could not have 
had the benefit, which was the conſideration of his grant; and, therefore, he was 
3 in the very ſubſtance of his grant, which I admit would undoubtedly make 
it void. | | - 
In the caſe cited from Vaughan 14. of Tufnel v. Campbell, there was a miſtake in 
the King's title: —That was a caſe where there was a preſentation by lapſe, and it 
appeared the King had no title by lapſe. The caſe referred to was where the 3 
had preſented, in right of her crown, where the title was by lapſe, and it was held 
void ; but for this reaſon—that the Queen's preſentation made no uſurpation, be- 
cauſe ſhe preſented as ſuppoſing ſhe had a title, in right of her crown, as appeared 
by the form of her preſentation ; which is very remarkable, and therefore her pre- 
ſentation was merely void, for it ſhall not be intended that the Queen took away 
another's right againſt her own will and declared intention; “ that is a good reaſon 
why that ſhould be void; becauſe the effe& of it is different from what the Queen 
intended,” 4 . 5 | 
Moore 45, was the Caſe of a grant of an eſtate the King had by the attainder of 
Sir Thomas Wyatt. 1 | 5 
There muſt be a miſtake in citing it as an authority againſt us, for it appears that 
Bron and Weſton againſt Dyer, held the grant good: Fans | 
Now there are ſeveral rules laid down which ſhew what caſes ſhall avoid the 
King's grant, and upon what deception (if there was a deceit in fact) or if the con- 
dition of the grant was contrary to what the King ſuppoſed ; no matter, for a mo- 
ment, whether ſuggeſted on the part of the grantee, or ſuggeſted by the King 
I. will admit, for this part of the argument, that it would be void; and that I may 


give your lordſhips the ideas of other people, which are better than my own, and 


expreſſed in much better language, I will trouble your lordſhips to attend to theſe 
rales, which are all collected together in 4 Bacon Abridgment, 210. The autho- 
rities cited, {tate thoſe caſes where the King's grant ſhall be void, becauſe he is de- 
ceived, and where it ſhall not, becauſe he 1s not deceived. | 
The firſt rule is, that in the conſtruction of letters patent, every falſe recital, in 
a part material, will not vitiate the grant, if the King's intent ſufflciently appears, 
The inſtance that is put, is, that it was ſo held in the caſe of the Xing v. the- Biſnop 
of Cheſter, where the grant was made to a perſon as a knight, who, in truth, was 
no knight; and though the grant was held void for this reaſon, in B. R. yet the 
jodgment was reverſed in parliament, | . 1 
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The ſecond rule is, that if the King is not deceived by the falſe ſuggeſtions of 
the party, but only miſtaken by his own ſurmiſes, this will not vitiate his grant; 
and ſo was the reſolution in the caſe that was cited of the King v. Kemp. | 
The third rule is, that though the King miſtakes either in matter of law or fact, 
yet it this is not any part of the conſideration. of the grant, it will not vitiate it; 
and ſo is Lord Chandos caſe, which was thus — Henry VII. granted to Lord 
Chandos a manor in tail; and the ſame King, by other letters patent, reciting the 
former grant, and hat, in conſi ſeration thereof, to be cancelled— that he was and 
is ſeiſed in fee - did grant the {aid manor to huſband and wife, and to the heirs - of 
the huſband, &c. Now, though by the ſurrender of the firſt letters patent, the 
eſtate tail was not determined, and ſo the King not ſeiſed of the manor in fee, as 
be cited, he ab, in the ſecond grant; for he had only a reverſion in fee expectant 
upon the determination of the eftate tail; yet the clauſe, namely, “ by virtue 
whereof we are ſeized in fee,“ being what the King collected to be the conſequence 
of the ſurrender, and not at all owing to the miſintormation of the party, either as 
to the intail or ſurrender, the miſtake which he made, being no part of the conſi- 
deration, the grant was held good. | | | 

I have argaed thus, taking it that there is no difference in caſes whcee the King 
recites ex ce ta ſientia et mero motu; but undoubtedly there is a diſtinction, and 
which has been acquieſced in, and which has been laid down, by almoſt all the 
auchorities in which this fort of queſtion has come to be diſcuſſed. 

Fourthly, That the words ex certa /c;entia et mero motth in the King's charters and 
letters patent, do occaſion them to be taken in the moſt benign and liberal ſenſe, ac. 
cording to the intent of the King expreſſed in his grant. 3 . 

Fifthly, Though in ſome caſes the general words of a grant may be qualified by 
the recital, yet if the King's intent is plainly expreſled in the granting part, it ſhall 
enure according to that, and is not to be reftrained by the recital, | 

Lord C:4z, in 2 Iiſt. 496, gives this as an excellent rule for the conſtruction o 
the King's letters patent, not only of liberties, but of lands, tenements, and other 
things, which he may lawfully grant, that they have no ſtrict or narrow interpre- 
tation for the overthrowing of them, ſed ſecundum earundem plenitudinem judicentur ; 
that is, to have a liberal and favourable conſtruction, for the making of them avail- 
_ in law, /que ad plenitudinem, for the honour of the King; and he cites this, 

Rep. 45, 10. 

Th * caſe before your loraſhips,* the grant is ex certa ſcientia et nero motu there 
is no ſuggeſtion on the part of the grantee—it is a grant moving from the King, as 
far us appears upon this record (and I ſhall have abundant reaſon to beg your lord- 
ſhips not to ſuffer any arguments that don't relate to it to have any weight) nothing 
appears upon this record ta ſhew, that there is any petition even from the party to 
whom the grant was made, and nothing ſhewing, but that it was a clear grant, of 
the bounty of the King; it is a charter, of all others to be conftrued liberally, and 
that its intent may be carried into effect; for it is a charter made for the fingle 
purpoſes of government, without any benefit being derived (as far as appears upon 

this record, and as far as your lordſhips therefore can take notice of it) to tlie 

rantees. | 

N There is, therefore, not a caſe to be ſtated, in which every one of thoſe rules of 
conſtruction, to be adopted in conſtruing the King's grant, do not hold the ſtrongeſt 
way in favour of this charter, even upon ſuppoſition that that clauſe which I ſtated 
to be void, ſhould be held to be ſo, and not to have effect the King is not de- 
ceived in his grant; he knows what he intends to grant; but, in a ſeparate part, 
he has attached a proviſion which is void in law, and which he cannot have the 
effect of, and which, if your lordſhips ſay ſhall have an effect, you muſt ſay he in- 
tended to do an act merely nugatory, by putting a clauſe into that grant which muſt 
neceſſarily prevent its having any effect, and deſtroy all he was about to do. That 
Is a rule not ſupported by any one of the principles upon which the King's grants 
have been aygided ; that is a Cale, not at all analogous to thoſe which have _ 
ated, 
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| ſtated, where che. King's grant has been avoided for a defect in part of it. I truſt 


your lordſhips, looking only to this record, and looking at the authorities, will find 
no reaſon to ſay, that it is void; that the King was deceived in his grant, to his 
e becauſe there is a ſubſequent clauſe introduced which cannot have its 
ele es only . 
L have conſidered it fo far upon a ſuppoſition that the King awas deceived in his 
grant, and that the power of amotion was a power of amoving a//; but I contend 
there is no ſuch power reſerved in the charter. It is a rule in conſtruing every in- 
ſtrument, that which comes from the King, and that which is made by the 
ſubject —that the whole ſhall be taken together, and the intent of the Fratitor ſhall 
Jour lordſhips are to ſay, from the whole of this grant, what was the King's in- 
tent —was it his intent that the corporation ſhould be immediately diſſolved ? On 
the contrary,. does it not appear manifeſt that the power of amoval meant to be re- 
ſerved, was a power to amove only ſo many as ſhould leave a ſufficient number to 


fill up the vacancies that ſhop}d be occafioned by ſuch: amoval ; for in the very next 


clauſe after that power of amotion is reſerved,” the, King expreſsly ſays, that the 
yacancies ſhall be filled up by the majority of the reſidue of mayor, aldermen, and 
common- council; and he preſcribes the mode too in which this majority ſhall pro- 
ceed to fill up the vacancies ; taking the whole grant, therefore, it is impoſſible to 
ſuppoſe that the King mean: to reſerve a power of amotion of al, when, by the 
very next proviſion, he ſtates, how theſe vacancies ſhall be ſupplied. -  "" 
hut it is ſaid, that by the words of the charter, taking them grammatically, that 
power is reſerved ; I ſubmir, that even upon the grammatical conſtruction, there is 
no ſuch power of amotion reſerved. The King reſerved authority to himſelf, his 
heirs, and ſucceſfors, to amove, &c. and all or any of them ſo amoved, and de- 
clared to be amoved; from their reſpective offices, ſhould, in deed and in fact, and 
without any further proceſs, &c- fo 24% 3 — 


In ſtrict grammatical conſtruction, them muſt refer to the antecedent, namely, 
the mayor, the aldermen, and one or more of thoſe officers who are mentioned ; 
ſurely if the King had meant to have reſerved a power of amoving al/, it would 
have been as eaſy to have expreſſed it in that language ; and the language would 
have been as familiar, that he reſerved a power of amoving all, as to ſay he reſerved 
a power of amoving any one or more. CSS „„ 
Therefore, when we conſider the whole of the grant, taken together; it is mani- 
feſt the King never thought of. reſerving a power of amotion of the whole; that 
he has not, even in point of language, ſo reſerved it, and that the power of amo. 
tion which he has ſo reſerved, was ſuch as I am about to prove he well might in 
law reſer re. 33 3 | 
In thi? part of the caſe, my learned friends were diſpoſed to go into a wide 
field of argument; and to call your lordſhips' attention to the conſideration of cer. 
tain conſtitutional queſtions which they glanced at; and they hinted that the power 
the King reſerved here might be void, as turning upon ha“; and. that the King 


Had reſeryed a power in this cafe, dangerous to the couſtitution, and ſuch as would 


EY NE Poe DOE or es 23 12 20% 3 
When that queſtion comes fo be diſcuſſed, whether the King has the power of 
amoving perſons entruſted with that great franchiſe, perhaps 1 ſhall. not have much 
difference with my learned friends; at leaſt, if it was my duty to argue here, I 
ſhould humbly doubt ſuch power, with all the modeſty and decency the ſubject re- 
quires, and all that guarded expreſſion, conſiſtent with freedom.of diſcuſhon ; bur 
your lordſhips are. relieved from any ſuch queſtion here—your lordſhips muſt look 
upon this record you will not ſtep out of it there is not an alluſion in any party 
of this record, ts the power of electing members to parliament, and from which” 
your lordſhips can by poſſibility collect, that the mayor, aldermen, and common- 
council of Cheſter, are entruſted with that franchiſe ; we are not to travel abroad 
and to debate conſtitutional queſtions, merely for the ſake of diſcuſing them—if 
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of parliament, before your lordſhips can ſay, that there is any thing illegal in the 


which. is perſonal, to himſelf; but if it appears neither from the nature of the 


chat any one liberty of the ſubject is trenched upon by the prerogative reſerved, as 


there is not ſomething ſtated from which your lordſhips muſt take judicial notice, 
and ſee that that power is trenched upon. 2 
- Then there is nothing left but either that ground upon which the learned 
ſerjeant put it, that the King could not reſerve a power of amotion, becauſe an 
alderman was a conſtituent part of the corporation, and had a freehold in his office; 
or the other ground Mr. Erſkine thought it neceſſary to reſort to- the manifeſto of 
the Prince of Orange, ſtating, that becauſe King James had garbled corporations— 
had removed the exiſting members of corporations, and had put others in their 
room therefore he was come over to this country. It was well obſerved by my 
learned friend on my left hand, that the manifeſtoes of princes are not the places 
to which one ſhould go to look for legal authority.z and with all the reverence 
which 1 have for the revulution—which is as great as my learned friend wiſhed me 
to have—and feeling the bleſſings we enjoy under it with as warm a gratitude as he 
can, he will excuſe nie when I ſay, that in arguing the queſtion of law upon this 
record, I would rather find myſelf ſupported by authorities drawn from law-books, 
and legal deciſions, than by anything collected from the Prince of Orange's mani- 
feſto, when he landed, or from all he publiſhed altogether, | | 

It mult appear, that there is ſomething in the nature of the aldermen of a cor- 
poration, abſtracted from any idea of being concerned in the election of members 


power the King has reſerved of amotion, provided he has only reſerved the power 
of amoving particular corporators, Mr. Serjeant Adair faid, it appeared from a 
caſe in Coke, that a cuſt m returned of a power of amoving an alderman was void, 
becaule he had a freehold in his office. | | 
The anſwer to that is obvious; the caſe muſt either be relating to ſome corpo- 
ration where aldermen were elected for life, or elſe ſomething in the nature of the 
office itſelf, which conſtitutes the holder of it the poſſeſſor for life; and it would 
be a ſingular argument in the mouth of my learned friends, if they were to con- 
tend, that the oflice of alderman of a corporation is, in its nature, neceſſarily a 
freehold ; for by the charter which they fet up, and claim a right under, not only 
the mayor, but ali the aldermen, and every individual officer of the corporation, 
from beginniog to end, are declared to be only annual. But that caſe would prove 
nothing more than this, giving it the utmoſt authority it can be entitled to, that 
there are certain offices the King can make, but which he cannot delegate; they 
are prerogatives inherent in his perſon, but there is nothing in the nature of even 
the higheſt judicial office in the kingdom which makes it not removable at will, 
In point of fact, the higheſt legal officer in the country is removable at will, and 
granted without any patent, and, till the late act, all the judges were equally re- 
movable at pleaſure. There is no doubt the King might reſerve a power of exer- 
ciling that great branch of prerogative, if he choſe to do ſo, but there is a doubt 
that he cannot delegate thoſe great prerogatives. PEE a | 

The whole of that caſe only proves, that the King cannot grant a prerogative 


office, nor the exprels words of the grant, that that officer is neceflarily in for life, 
then if there was any thing iv this manifeſto which we have heard of, which re- 
Jated to this ſubjeR at all, it would only prove, that his ſerene highneſs, who pub- 
liſhed this, was miſtaken z that ſo far from that being the cauſe of the revolution, 
it was not a cauſe of even a proper complaint. | 1 

The anſwer I have before given, is that which I muſt rely upon that nothing 
appears upon this record, of which your lordſhips can take judicial notice, that the 

anchiſe of returning members is at all connected with the office in queſtion, or 


4 condition of the grant of amoving any one of the officers of the corporation. 
I thought, when my learned friends both came to this attack, that they would 
have made a much greater impreffion than I myſelf feel they have made upon 


us. N 
| | | My 
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My learned friends have cited the 34th and 35th of Henry VIIL . 34s fe 1, 
and 


the act for making knights and burgeſſes of the city of Cheſter ; we are told 
that there is ſomething in that act, of which your lordſhips are bound to take ju- 


dicial notice, and that it appears that two citizens were to be elected to parliament 


for the city of Cheſter. I conceive my learned friends have not advanced one ſtep 


in their argument, unleſs they prove that thoſe citizens ſhould ele& ;—the act only 


directs that two citizens are to, be returned to parliament as burgeſles for the city of 
Cheſter—it does not folloiy that thoſe perſons who are to be returned, are to be 
elected by theſe perſons; therefore, conceding that it does appear, d that your 
lordſhips mult judicially take notice from this att, that there are two burgeſles ſent 


to parliament from Cheſter ; I ſubmit to your lordſhips, that it not appearing theſe 


corporators were concerned in that election, the argument is not advanced one 
ſep further. | e GE, 

But we are told, that there are other matters of which your lordſhips are to take 
judicial notice; and which, if the argument of my learned friends were to hold 
in the fulleſt extent, might, perhaps, bring the matter ſomething nearer to the 
point they aim at; namely, that by an act of parliament, it is declared, that the 
laſt reſolution of the Houſe of Commons (I take this likewiſe from the paper they 
threw in) touching the right of election, al be fnal — that yourlordſhips are bound 
to take notice of at at—and then that your lordſhips are bound to take notice of 


the reſolution of the Houſe of Commons, and that you are judtcially to fay, upon 


reading their journals or their reports, what the right of election is, and what che 
privileges are in matters where election is concerned. r | 
It is a ſingular argument, that when an act of parliament is made ſo late as the year 


1729, by which, for the firſt time, it is enacted, that theſe reſolutions of the Houſe: 


of Commons ſhall have any effect at all in declaring the right of election that act 


is to relate back to the time of the charter of Charles II. and that it ſhould make 
that void which before, from any thing that appears here upon this record, might 
yndoubtedly be good; for the act of parliament only ſays, that the laſt reſolution. 


of the Houſe of Commons, touching the right of election, ſhall be final; even if 


your lordſhips were to look at the reſolution, I defire you will be pleaſed to ſee the 


terms in which it is made, and whether any thing can be collected from it to thb 


purpoſe for which it is adduced. | 

It appears, that in the year 1747, a reſolution of the Houſe of Commons was 
made, which declared - What ?—that then the right of electing citizens to parlia- 
ment, for Cheſter, was in the citizens at large —of which the mayor and aldermen, 


1 admit, are a part, taking it for a moment, as if that reſolution was to be received, 
Which | utterly deny; but taking it fo, does it appear, even by that reſolution, that 
the right of election of members to parliament, in Cheſter, is by the mayor, alder- 5 
men, and common-council ? and if it is not, the amoval does not affect their right 


of election, which they would have, as citizens, though they did not fill any of 
thoſe offices. 5 „C e ho 
It appears, they read the original charter of Henry VII. - the letters patent of 
Elizabeth an act of the 35th Henry VIII. — ſeveral books of orders, of the con- 
tents of which we know nothing — that parole evidence was alſo get eived - and that 
upon the whole of this evidence taken together, the Houſe of Commons then re- 


ſolved, that the right of electing citizens to parliament, for Cheſter, was in the | 


mayor, aldermen, and common-council, of the ſaid city, &c. So that your lord- 
thips are to ſuppoſe this charter of Charles II. illegal, as containing a void grant 
in itſelf, and making the whole void, which it does not even if I admit it to 


be void, upon a reſolution, in conſequence of an act paſſed fifty years after - | 


wards, and without its appearing even by the document, ſuch as is produced heve 
what the ground of the reſolutions were what they had been before that day - or 
what they had ever been from the firſt exiſtence of the borough. | | 

Admitting it ſhould be received (which I utterly deny it ought to be) it does not 
bear upon the point in queſtion, 1 * therefore, that nothing will appear either 


is 
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in this act of parliament, or in the extracts from the journals of the Houſe of Com- 
moans, which could warrant my learned friend (Mr. Erſkine) in the aſſertion of 
thoſe rights which he ſeemed diſpoſed to aſſert, becauſe there is nothing in them 
which changes the caſe from what appears upon the charter itſelf, or in any way 
affects the right in granting the charter, even ſuppoſing every thing is admitted; 
and | muſt own, that when the united abilities of my two learned friends were to 
make an attack upo this occaſion, I-did expect them to have been more formid- 
able than I ind them I well know both their abilities—it is my lot, in the courſe 
of my life, to be engaged in perpetual warfare with each of them. When I go 
out of town, my learned friend on my right hand is my perpetual opponent (almolt 
univerſally)—1 come to town, and, am dragged into an unequal conteſt, almoſt 
every day, with my other learned friend, and have frequent opportunities of ad- 
miring the aſtoniſhing force, as well as verſatility of his genius; I ſee-and obſerve 
every day, with wonder, the. vigorous impetuoſify of his attacks. When I ſaw 
theſe two learned gentlemen together—men whom I find myſelf unequal to reſiſt 
leparately, I own I ſhauld not haye ventured to ſtand at all, but have ſought my 
ſatety in flight, if J had not found myſelf intrenched within the forms of this re. 
cord, as upon a rock, in itſelf unaſſailable, and which I know is not open to attack, 
becauſe it encircles me in a fortreſs, which I think can never be invaded ; becauſe 
I ſteer clear of every one of thoſe objections which my learned friends have made, 
and neither defiance nor provocation, nor inſult nor ſtratagem, ſhall draw me from 
within the lines of this record; I wil! not accept the- challenge of my learned 
friends, to deſcend: into the plain, and fight there upon equal terms— theirs be the 
blaze of gallantry, let prudence and caution be mine; and feeling myſelf here 
encircled as I do—feeling myſelf ſure of your lorgdſhips' judgment, J cannot travel 
out of this record, to debate queſtions which do not, upon the face of the record, 
appear to be brought before you; I ſay (and conclude the obſervations J have to 
make upon this part of the caſe) that it neither appears from this ſtatute, from the 
documents, from the reſolution of the Houſe of Commons, from the record, or 


from any one circumſtance, whether mag or not, that the right of: election is at 


all affected by any thing which ſhould be determined by its officers ; and thaty 
therefore, a right of amotion, ſuppoſing it partially reſerved, is a power well re- 
ſerved, ſuppoſing there is nothing in the nature of the office of alderman- which 
creates it à frechold, and which makes a repugnance in the King's option, to re- 
move a man from it who was once in poſſeſſion, + * + oY ji F 
Mr. Serjeant Adair cited many authorities upon that part of the caſe—that the 
King could not do an act againſt law—-that he could not make a new-fafſhioned 
eltate, &c. I admit them all, and an hundred more ſuch caſes, if cited. They beg 
the queſtion, when they ſtate, that an'alderman is an office which, when a man is 
once in poſſeſſion, he is in poſſeſſion of for life—and they diſprove that, when by 
the charter they ſct up, all the elections are annual; but feeling, as I am ſure I do, 
that chere is nothing here which can make your lordſhips take judicial notice of 
theſe queſtions they want to raiſe, they have recourfe-to a moſt extraordinary al- 
ſertion—they (ay it appears here, that in point of fact it is averred upon the record, 
that they all Laws en amoved; and, therefore, without inquiring into the legality 
or illegality of that power of amotion, which is reſerved, it comes to the ſame 
thing here, becauſe the corporation acer? removed from their offices, and it muſt 
have been diſſolved by length of time before this, by the individual deaths of all 
its members, If I know any thing of averments, there is nothing like it- the 
ayerment in fact, which Mr. Erſkinè admits ſhould be there, he ſays he does not 
r how to ſtate, unleis it is here ſtated - he told your lord ſhips where he had got 
His information upon this part of legal knowledge, and I am ſure if he had gone to 
that fountain from which he drew it, there is no difficulty in ſtating what ſhouid 
be the form of an averment of amoval in fat; and if my learned friend's abilities 
had not conducted him up to the height which he has attained in the profeſſion, by 


d much leſs laborious way than even attending to the formation of records, he. would 


have. 
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have found no difficulty in ſtating it — if he had aſked me how I would have ſtated 

it, 1 would have added, © and thereupon the coroner and attorney of our lord the 

King further ſays, that they thereupon deſiſted from any further taking upon them- 

ſelves and executing the office of mayor, aldermen, and commonalty ;“ there is an 

averment in fact, that they deſiſted from the execution of thoſe offices, and that is 
the only averment by which a fact; upon the record, can be eſtabliſhed. 

To ſay that this inference upon the record, is an averment of a fact, confounds 

all diſtinction; for there is nothing fo clear as a diſtinction between that inference 

which the party infers in law, and that plain averment of a fact, which wants no 
preceding matter, and which depends upon itſelf ind its own ſubſtante; which is 
introduced by an immediate averment of the fact which it means to ſtate. 

There is in truth no averment in point of fact, that there was any amotion of its 

members; and if it appears to your lord hips, that in point of law the averment 

that is made, namely, that they were in fact amoved, is falſe, no averments will 
help them for though a want of averment may be helped, and though a defective 
averment ſhould be helped by intendment, yet no averment of a fact which appears 
upon the face of the proceedings to be repugnant, falſe, or illegal, can help the 
party relying upon ſuch averment ; therefore, the power of amotion not being ſuch 
as authorized the act that James II. did, and the amoval being ſtated here as a-mere 
inference from his having fignified his pleaſure, that they ſhould be amoved, nothing 

follows here to prove that they were in fact amoved, . | + + {3 

I don't know'that*I have omitted any thing of the arguments which were ad- 

duced by my learned friends to impeach the charter, from the matter introduced in 

oppoſition to it, upon the firſt ſpecial replication. I truſt I have made it appear 
that the power of amotion is in fact partial that ſuch power is good for the reaſons 
before given; but it brings to my mind a caſe the learned ferjcant cited ' to ſhew, 
that in a new corporation the grantees mult either take the whole charter (and, 
therefore, take it with the defects exiſting in it) or refuſe it entirely; and that there 
is a difference between an acceptance by an old corporation and a new one; he 
cited no authority for that deciſion, but a dueum, not fully conſidered, by a very 
learned judge, for whom we all have a very great reſpect, who threw that out in 
the courſe of a very long cauſe; I mean, the King v. the univerſity. of Cambridge 

J ſubmit, that the poſition ſuppoſed to be laid down by that very learned and re- 
ſpectable judge, that an exiſting corporation might accept a charter in part and 
je it in part, is not law. | 5 5 e e 

If then we have gone through this part of the objections which are raiſed from 
the firſt ſpecial rcplication and if it appears to your lordſhips, that in this ſtage of 
the record, all objections to the defendant's plea are taken away, and that there is 
nothing to avoid it except a matter ſuggeſted in the next ſpecial replication; I ſhall 
now apply myſelf to the arguments adduced in ſupport of the ſecond replication; 
and if your lordſhips ſhould” be of opinion (which I truſt you will not) that you can 
take that ſecond replication into conſideration, I ſubmit that it is full of errors, and 
that every part of it upon which our adverſaries rely, is capable of receiving a ſuf- 
ficient anſwer, © ED ; | . e 

Four lordſhips will permit me here to take notice of an obſervation from the 
noble and learned lord on the woolſack, at the time he gave us the hint I have been 
mentioning, reſpecting our plea; and that is, that it does not appear by the repli- 
— that the corporation were ever continued after that judgment of ſeizure had 

T | we; 

: Though I claim the fulleſt indulgence that can be conceived or intended after a 
verdict and which the ſtatutes. of Jeofails, particularly that of Harry VIII. which 
cures all miſpleading, dan give me, yet I deny to them every advantage which þ 
claim to myſelf; with the cloſeſt: reſerve, and moſt niggard parſimony, and their 
replication muſt ſtand with all its imperfections on its head; I mean not to confine 
the pleading merely as to form, but that it muſt be well pleaded in ſubſtance ; and, 
perhaps, the diſtinction which I before alluded to, explains my meaning better than 
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any thing elſe ; namely, that an averment of a fact, which appears upon their own 
ſhewing to be bad, would not help any informal pleading. 

But before I go into theſe particulars, your lordſhips will be pleaſed to let me 
take notice of the objection which fell from a noble lord, reſpecting the ſeal under 
which this charter of Henry VII. was granted ; and if it ſhould appear that that 
charter was in its creation void, a great deal of trouble will be ſaved to your lord- 
ſhips in conſidering the other queſtion, which will ariſe, if your lordſhips ſhould 
not think that defect avoids it. I | 

It was 5 pg (indeed it could not be denied) that, by the common law, all 
grantsof the King muſt paſs under the great ſeal of his kingdom and an authority was 
cited by Mr. Bearcroft (if an authority had been neceſſary for the purpoſe) to ſhew, 
that they were neither pleadable, nor to be taken advantage of in any other way: 
I know that that is confined to common law, and I mean to make ſome exceptions, 
which 1 ſhall by and by ſtate, as the only ones to the general rule, where, by the 
cuſtoms and uſages of ſome courts of juſtice (particularly the court of Exchequer) 
ſome grants are allowed under the ſeals of the reſpective courts ; with this exception, 
1 believe there is no caſe can be ſtated by which the King can grant authorities, 
liberties, and poſſeſſions, but under the great ſeal. ö BELL: 

And when your lordſhips come to conſider the caſes they have cited, I am much 
miſtaken if every caſe they have cited does not prove directly againſt them; for they 
are all caſes reſpecting the duchy of Lancaſter, which ſtands upon perfectly different 
grounds, which affords an inference directly contrary, and which will, when it 
comes to be examined, make it appear, that even in that duchy no grant could 
have ever paſſed under the great ſeal, if it had not been a power expreſsly reſerved 
by act of parliament, 8 . 85 

I have before me Ploaoden's Reports, and there is a famous caſe, page 212, reſpect- 
ing the duchy of Lancaſter, which decides all theſe queſtions upon ſeals. It was 
debated at Serjeant's Inn, before all the judges of England, with great deliberation 
and much learning, | | 
A cale it ſeems was referred by Queen Elizabeth to Dyer, chief juſtice of the Com- 
mon-bench : I will read the names, to ſhew what very reſpectable abilities filled 
the bench, to whoſe. decifion the matter was referred z—dSaunders, chief baron 
Raſtal, one of the judges of the King's-bench, and alſo one of the juſtices of aſſize 
in the county palatine of Lancaſter ; Brown, one of the juſtices of the Common- 
pleas ; Corbir, one of the juſtices of King's bench; Y*:/ton, one of the juſtices of the 
Common-pleas ; Frewil, one of the barons of the Exchequer ; Carus, Queen's ſer- 
Feant ; Serjeant Puttri/, who was the other juſtice of aſſize in the county palatine ; 
Eerard, the Queen's attorney; Riſicel, the Queen's ſolicitor ; Core/l, attorney of 
the duchy ; and Pleven, who was one of the counſel of the ſaid court; and the caſe 
referred to thoſe learned perſons, by Queen Elizabeth, was a queſtion, whether a 
— which had been made by King Edward VI. in his nonage, ſhould be avoided 

y reaſon of his nonage ; that is a part of the caſe with which I don't mean to 


trouble your lordſhips ; but it appears in arguing that caſe, that all the judges were 


of opinion, that it was neceſlary except there were ſome ſtatute to the contrary, 
that the grant ſhould paſs under the King's letters patent, under the great ſeal ; they. 
fate, that ſo it has been the practice, with regard to the lands which deſcended to 


the King from the Duke of York, the Earl of March, and other of the King's an- 


ceftors who never were Kings. | 
I ſhould ſtate here, that the county palatine of Cheſter is not ſeparated from the 
crown by act of parliament; on the contrary, it was united to the crown in 


the reign of Henry HI. and from that period to this has continued a part of the 


poſſeſſions of the King, jure coronæ; and, therefore, no arguments can ariſe from 
what were the only ones that could be adduced in the caſe of the duchy of Lan- 
calter, becauſe the two caſes are diſtin, hat being kept ſeparate, it united to 
the crown, „„ Er Ron 1 Tops SEND: 

| They 
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They ſay, “ King Henry IV. was ſon and heir to John of Gaunt, who was 400 
of the ſons of King Edward III. and alſo ſon and heir to Blanch, wife of the ſaid 
John of Gaunt, who was daughter and heir to Henry Duke of Lancaſter; ſo that 


the duchy of Lancaſter came to the ſaid King Henry IV. by deſeent, on the part 
of his mother; and in this caſe, if he had not afterwards been King, his poſſeſſions 


| ſhould have paſſed b livery and ſeiſin, and attornment, &c. in the fame manner as 


the poſſeſſions of other ſubjects ought to paſs ; but after he had depoſed King 
Richard. II., and had aſſumed upon him the royal eſtate, and ſo had conjoined to his 
natural body, the body politic of King of this realm, and was become King, then 
the poſſeſſions of the duchy of Lancaſter were in him as King, and not as Duke, 
for the name of Duke being lower than the name of King, was drowned by the 
name of King, and by the acceſſion of an eſtate royal to him who was Duke; for 
the King could not be Duke in his own realm, though he might out of it; and in 
like manner the name of duchy, and all the franchiſes, liberties, and juriſdictions 
thereof, whilſt they were in the hands of him that had the crown and juriſdiction 
royal, were extinguiſhed by the common law; and after that, the poſſeſſions of the 
duchy of Lancaſter could not paſs from King Henry IV. by livery of ſeiſin, but 
by his letters patent, under the great ſeal of England, without any livery of ſeifin, 
or attornment; and ſo poſſeſſions of the Duke of York, or the Earldom of March, 
or ſuch other poſſeſſions which have deſcended to the Kings of this realm, from 
other anceſtors than Kings, have uſed to paſs heretofore from the Kings of this 
realm; and ſo they ſhould have paſted until this day, by the common law, if no 
ſtatute had been made to the contrary ; and, therefore, his grant or alienation of 
the lands, parcel of the duchy, made during his nonage, ſhall not be avoided by 


the common law ;” and ſo they took the common law to be in this caſe, 


« The charter ſtates, that the duchy of Lancaſter, and all the poſſeſſions thereof, 
ſhould not be altered or changed, by reaſon that King Henry IV. aſſumed the royal 
eſtate upon him z but that they ſhould be preſerved, and continue in the ſame 
form, condition, and eſtate, in which they deſcended and came to him, and ſhall 
remain to the ſame heirs contained in the charters before mentioned ; and that they 
ſhall ſo, in ſuch manner, and by ſuch officers and miniſters, in all points re- 
main, be ordered, governed, and demeaned, as they ſhould have been if he had 
never been King.” SEO TOR BE | | „„ 

Then they proceed to conſider thoſe ſtatutes which were made to the contrary, 
in the caſe of the duchy of Lancaſter; and they ſtate, at length, the charter of 
Henry IV. of the ſeparation of the lands and poſſeſſions of the duchy of Lancaſter 
from the crown. „ 3 
Then they conſider the part of the ſtatute, entitled, a ſtatute touching the ſeal 
of the duchy of Lancaſter; and by that ſtatute it appears to be expreſsly enacted, 
that, for the future, no grants of that duchy ſhall be made under any other ſeal of 
the King, great or ſmall, except under our ſeal for the duchy aforeſaid. 

Then they ſtate, in theſe words, „And by theſe words, as well as the other 


words in the act, by which it is ordained, that Henry VI. ſhould forfeit to King 


Edward IV. and to his hcirs, and to the crown of England, the hereditament of 
the duchy of the county palatine of Lancaſter, and the court of the duchy ; and 
the liberties and franchiſes thereof ſhould have been utterly diſſolved and extinguiſh- 
ed in the crown, if there had been no other provifion made in the act for the 
crown, which receives any hereditaments, by eſcheat (as it did this here) merges 
all juriſdictions, franchiſes, and liberties, had and uſed in them, which were before 
derived from the crown, for the greater extinguiſhes the leſſer ; ſo that the act hay- 
ing relation to the fourth day of March laſt paſt, on which day King Edward IV. 
began his reign, would have extinguiſhed the ſaid county palatine, and the ſaid 
court, and the libertjes thereof, from the ſaid fourth day of March, thenceforwards 
for ever, if it had ſtopped there without making any other proviſion ; but to raiſe it 
up again, it was neceſlary.t» have a new erection, or a ſaving, by words proper for 


it; and, therefore, King Edward IV. being defirous that the duchy, and all that 
e . | belonged 
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belonged to it, ſhould be as it was before, as to the order and direction of it, he 
made a ney eſtabliſhment thereupon by the act whereby it is ordained and eſtabliſh. 
ed, that the ſame manors, caſtles, &c. ſhould, from the third day of March, be 
the ſaid duchy of Lancaſter incorporate, and be called the duchy of Lancaſter + 
and that the county of Lancaſter ſhould be a county palatine—and that the King 
mould have, as parcel of the duchy, the ſame county palatine, and a ſeal, chan- 
cellor, and ſo on.. VV F s 
So that this act eſtabliſhed and confirmed the county palatine, from the third of 
March; after that time no ſeal, but the ſeal of the county palatine, was good to 
paſs his grants; but again they ſtate, that if it had not been for this, by the com- 
mon law, and without ſome ſtatute. to ſeparate it, it muſt have paſſed under the 
great ſeal of England. And they ſtate, that when the. duchy was united to the 
King, that was the only way by which grants of that duchy could paſs ; if that is 
the caſe, and it appears by theſe authorities, that if it had not been for a ſpecial 
act of parliament, the grants of the duchy could not paſs under the duchy ſeal ; 
then it follows, that no caſe, and no arguments, drawn from the duchy fea]; in the 
county of Lancaſter, apply at all to the caſe of the, county palatine of Cheſter, 
which has been united to the crown ever ſince the time of Henry III. ; 
My learned friends, or rather thoſe who aſſiſt them, ſtill keep pouring in new 
materials with the moſt uſeleſs diligence and fruitleſs induſtry. They ſuppoſe that 
there is ſomething in a document, which. is now, for the firſt time, produced, from 
which your lordſhips are to take notice judicially, that this charter of Henry VII. 
has received the ſanction of parliament ; the. ſtatute they quote, is the act for levy- 
ing fines, with proclamations for lands, within the county of the city of Cheſter ; 
and that act, as far as is material for me to ſtate, only recites that. the former act for 
Tevying fines there, does not extend to lands of the county of the city of Cheſter— 
<« the {aid city, with the ſuburbs and hamlets thereof, and all the land within the 
precinct and circuit of the ſaid city, ſuburbs, and hamlets, being long before our 
late ſovereign lord, of famous memory, King Henry VII. by h#- Highneſs's letters 
patent, bearing date at Cheſter, the ſixth day of April, in the one-and-twentieth ' 
year of his reign, divided, excepted, and in all things ſeparated, from the faid 
V of Cheſter, and from thenceforth made and appointed to be a county by 
itlelf.“ | 88 550 75 
Now my lords, admitting for a moment, which I think is the utmoſt extent of 
admiſſion that can be required, that facts in the recital of acts are to be received f 
evidence for the purpoles of thoſe acts which proceed to enact upon them, it wil! 
never be contended, and is a perfectly new idea, that your lordſhips can conſider 
theſe facts ſo recited, as being evidence farther than for the purpoſes. the act requires; 
and in this caſe, the ſingle ſubje&-matter of that act, and the ſingle matter which 
it was neceſſary for the legiſlature to take notice of, was, that the city of - Cheſter 
had been ſeparated from the county at large not a word of a corporation being 
granted to the city of Cheſter—not a word in this ſtatute of Queen Elizabeth, that 
there were any mayor, aldermen, or perſons of that deſcription. . c 
Admitting then, for argument's ſake, .that'if this had been a queſtion about levy- 
ing fines, your lordſhips mult have ſeen that the city of Cheſter was divided from 
the county, by the letters patent of Henry VII. I will aſk, by what judicial au- 
thority you are to take notice, that this charter of Henry VII. under the ſeal of the 
county palatine of Cheſter, is the charter mentioned in the act? Letters patent 
mentioned in an act of parliament, mult be prima facie conſidered as letters patent 
under the great. ſeal of England, which is the only way in which letters patent can 
be granted. You are then to ſay, that this charter, granted under the county pa- 
latine ſeal, is that charter recited in this act, without even ſo much as an averment 


<—— ww. ag — 


1 think; | 
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I think, that if they had even averred upon this record, that theſe letters patent 
were the letters patent mentioned in that act, ſo as to have brought them judicially 
before your lordſhips, the evidence contained in that act cannot be cited farther 
than to ſhew, that the King had ſeparated the city of Cheſter from the county pala- 
tine Your lordſhips cannot take notice, that this charter was the ſame charter 
for it is not impoſſible but that two charters ſhquld be granted upon the ſame day; 
one under the great ſeal, the other under the ſeal of the county palatine; and that 
the privileges granted to the city, under- the, county palatine ſeal, ſhould ſtate that 


ſeparation, but ſuperadd a grant of other franchiſes to be enjoyed by the members 


there created. It ſhould ſeem tò me; therefore, that even upon this part of the caſe 
they do not advance the argument one ſtep, and that they prove nothing more than 
that, by ſome charter made by Henry VII. on the day this other charter bears date, 
he ſeparated the county palatine from the cityVQmdmmn. 
If that does not carry it farther, then we muſt next inquire whether or no, when 
it appears to your lordſhips; that there is no ſort of ground to ſtate, that any of the 
King's poſſeſſions, in the county palatine of Cheſter, ever paſſed under the ſeal of 
that county —when it appears in the arguments adduced in the caſe of the ducky 
of Lancaſter, that if it had not been for the ſtatute I have mentioned, even the 
duchy poſſeſſions: could not ſo paſs- we muſt next inquire, whether there is any 
thing elſe which they can even ſuggeſt in argument to ſhew, that the King has a 
power of granting under the county palatine ſeal. ' + © oe | 5 
Since your lordſhip ſuggeſted this doubt, I have been conſidering it as well as I 
could, and I have not been able to collect any inſtances of any act being done in 
the county palatine, under the ſeal of that county palatine, except judicial acts. I 
muſt admit, that original writs are iſſued at Cheſter, under the ſea] of the county 
palatine, in the name of the King atteſting them himſelf—“ Witneſs ourſelves at 
Gee Ii RE oe Od go 
| I have been endeavouring to find ont the reaſon. why this exception ſhould re- 
main: If it ſtood without an anſwer, I don't think it will go far, for it is all ſtill 
conſined. to the caſe of judicial proceedings; but it has occurred to me, that pro- 
þably this very practice of iſſuing original proceſs, under the ſeal of the county pa- 
latine of Cheſter, might ariſe from the circumſtance of its being à county palatine 
at the time when the curſitors of the court of Chancery were firſt eſtabliſſled z and 
when the kingdom was divided into ſeveral counties, giving each a part, and this 
was not a part of the King's dominions; there is no officer now who can make out 
an original writ under the great feal, , * It oa = Lay 5 
. Your lordſhivs know the petty bag fide of Chancery is of great antiquity be- 
ieve coeval with the common law, So long ago as 18 Edward III. theſe curſitors 
appear to be an antient office, they are ot, indefinite antiquity, before this county 
palatine was annexed to the crown by Henry III. the privilege which is not attached 
ko the court, but to the county palatine, into whoſe-ever hands it comes the pri- 
vilege of making writs out in a county palatine, where they had zura regalia, was 
one that was uſed 3 from the diſtance of this province, it is not very likely, that 
when annexed to the crown, the people ſhould be defirous of coming to Weſt- 
minſter to have writs made ont, and if nobody were to 'complain, or to apply to 


the great ſeal here; they might continue granting original writs, which je certainly 
is the practice to do. This is the only ſolution that occurs to me upon the inſtant 


—I dow: know whether it is ſatisfactory; but I may admit, I think, without ex- 
ception, becauſe it proves nothing more than that judicial proeſs may be iſſued 
under that ſeal, but without its appearing ever to have been in uſe; no argument 
can be adduced from thence to ſhew, that the King can grant liberties, as granted 
here, under any authority but the great le „„ PA. 
I faid before, that there are ſome leaſes granted under other ſeals, and particular, 
ly in the Court of — ; a particular ia ſtance 1 obſerved in Auditor Curleꝰs 


caſe, 11 Cobe 4, it was reſc'ved, that the King's nomination to that office, 2 
Rr | | : 
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2 under the great ſeal of England, and not by word, nor by the privy ſeal nor 
ignet, &c. | EE 9 
IT. the Queen v. Dodington, Moore 475, it was admitted by Coke, againſt his own 
argument, that for his inheritance or chattels real, the great ſeal was neceſlary, 
Then there is Lane's caſe, 2 Report 16, which ſays, that a leaſe under the ſeal of 
the Court of Exchequer, is held to be good by the courſe and practice of the Ex- 
chequer; for the cuſtoms and courſes of every of the King's ſuperior courts are as 
a law—and the common law for the univerſality thereof doth take notice of them, 
and it is not neceſſary to alledge in pleading, any uſage or preſcription to warrant 
the ſame. . | ö . : en þ 
Therefore, except in theſe excepted caſes, I ſubmit nothing yet has appeared, 
either judicially or extra-judicially, which can ſhew that any of the arguments to 
make a grant good, under the ſeal of the county palatine of Cheſter, at all make 
out that poſition, _. 3 BR 5 
We are then told, that even admitting the charter of Henry VII. to have been 
originally void, there is a new grant or confirmation of it by Elizabeth; and the 
| 1 being well aware that there can be no confirmation of a void grant, 
laid it was a re- incorporation; I don't think that ſolution helps my learned friend 
at all, becauſe it is likewiſe an eſlabliſhed rule of pleading— and 1 have occaſion to 
reſort to thoſe rules frequently—that every deed muſt be pleaded according to its 
legal operation; and in the preſent caſe, even ſuppofing that that grant of Elizabeth 
might have had the operation of a new grant, it ſhould be pleaded as a new grant, 
or elſe it is bad, and not cured by any thing pleaded here. 


Lord Leaghborcugh. Before you leave that part, have you looked at the act of the 
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20 Richard Il ? | 
Mr. Bower. I am not prepared to argue that. TD | 
Lord Zoughbarough. It cannot be expected you ſhould, It ſeems an act reciting, 
that the King and his predeceſſors have been earls of Cheſter; then the act goes on 
and changes the title of earl, into the title of Prince of Cheſter—annexes ſome 
other lands to the county of Cheſter — and provides, that all the inhabitants of the 
county of Cheſter ſhall retain and have their antient immunities—and that it ſhall 
never be granted to any but to the eldeſt ſon of the King. - | 
Mr. Beaver. I thank your lordſhip for the ſuggeſtion, The anſwer that occurs 
to me is, that ſuppoling every thing ſtated in that act to be true, it cannot affect the 
King at all; it is an act which reſerves to the ſubjects of that county—to the per- 
. Tons who are priv leged by living in that county, all their privileges and liberties 
entire, it cannot include the King. Ir is no liberty of the people of that county, 
that the King ſhould grant under one ſeal or under ater —$6 is not affected by 
any altcration that is made there. The act does not import. that it was intended to 
make any alteration ; and it will be for my friends to make out, that it is fome li- 
berty annexed to the inhabitants of that county, and which belongs to them as in- 
- habitants, that the grant ſhall be under one teal or another; befides, it is ſuggeſted 
to me, that the King is never affected by any ſtatute, unleſs he is named, and it 
does not occur to me, that any of the proviſions in that act were made to affect the 
title of the King in any reſpe&; it is for your lordſhips, who have the ſtatute before 
vou, to form your own concldfions upon it, but 1 ſhould humbly have conceived, 
that the King not being named nche, and nothing appearing to affect any of his 
liberties, the act could not be extended to the manner in which the King ſhall do 
his acts, but merely to preſerve the liberties and franchiſes of that county palatine. 
I had got to another point of the caſe, and was anſwering the arguments that 
had been uſed by my learned friend that if the charter was originally void, it 
Could not now be ſet up in this ſhape, as a confirmation, and that it ſhould have 
been pleaded as a new grant. | | | 
Now I will, upon this part of the caſe, trouble your lordſhips with only one 
note, which ſhews how eſſentially neceſſary it is that grants ſhould be pleaded ac- 


cording to their legal operation, and that where they are not ſo pleaded, it . 5 
5 verfible 
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verſible after judgment, upon a writ of error. It is the caſe of Baker v. Lade, 4 
Modern 149, that was error of a judgment in che Common-pleas, in replevin, 
wherein the defendant (Baker) made cognizance as bailiff to Nicholas Marth, &ec, 
and ſets forth, that before the taking the cattle, one Robert Lade was ſeized in fee 
of the place where, &c. who, in conſideration of '1100l, &c. did, by deed, grant 
to Nicholas Marſh, grandfather to the avowant, a rent of eight pound per annum, 
in fee, with a clauſe of diftre[s—that by virtue thereof the ſaid Nicholas Marſh 
became - ſeized of the rent, who deviſed it to Richard Marſh, and his heirs, &e. 
who by deed, &c. for and in conſideration of natural love and affection, and l. 
to be paid to the grantor, yearly, during his life, transferred to the defendant the 
ſaid rent, to him and his heirs forever, 57 virtue whereof, and the ſtatute for tranſ. 
ferring leaſes into poſſeſlion, the defendant was ſeized z he diſtrained for fix years 
. - | a 

The plaintiff demurred, and the defendant joined in demurrer. The firſt ob- 
jection to the pleading was, that the place where, &c. was not plainly and ſuffici- 
ently alledged to be charged with his rent, at the time of the grant thereof, made 
to Nicholas Marſh, the grandfather ; for it ſhould have been ſhewn, that the place, 
&. did belong to the ſaid meſſuage, or that it was in the occupation of the grantor 
at the time of the grant, as well as at the time the diſtreſs was taken; it ſeems 
that objection had no great weight. The ſecond objection was, that this was 
pleaded as a grant at the common , 2 by the words conce//t, &Mguavit, &c, without 
attornment or inrollment, it being in conſideration of money paid, &c, and for 
this reaſon the plea-was not good, and of this opinion was Pollexfen, chief juſtice; 
but the other juſtices contra; for they held, that the conſideration of the grant bein 
as well for natural affection as money, it would amount to a cavenant to ſtan 
ſeized, &c. and might be pleaded without an inrollment. | 6 

« Upon this judgment writ of error was brought, and it was now agreed, that 
admitting this deed did enure as a covenant to ſtand ſeized, &c. it ought not to 
have been pleaded by the words dedit and concefit, &c. but as it operates by law, 
widelicet concefſit & aggeravit quod,” &c. 7 

Then he ſtates other objections; he then goes on and ſays, that the word demſit 
is not only applicable to an eſtate for life or years, but to au eſtate tail; or in fee, 
but it muſt be pleaded as ſuch. „ 1 


Hle puts many inſtances to prove this matter, as if one joint tenant maketh a 


feoffment to the other, this cannot make a good deed at the common law, for he 
cannot make livery and ſeiſin, becauſe the other is jointly ſeized with him; yet this 
deed ſhall enure by way of confirmation, and mult bg {o pleaded, and not literally 


as the deed is worded. © | 


i 


Coke, in his comment upon Lyttleton, ſays, that dedi or cenceſſi may amount to a 
grant, to a feoffment, to a gift, leaſe, releaſe, confirmation, or ſurrender, and that 
it is in the election of the party to uſe it to which of thoſe purpoſes is molt agree- 
able with his intereſt ; and, therefore, he may plead it as either, which ſhews, that 
the pleading muſt be as the deed doth enure and operate, and not as the words are 
in the deed itſelf ; and, therefore, if one joint tenant plead that the other cenceſſt 
to him, &c, this plea is ill, becauſe a grant is not a proper conyeyance from one 


joint tenant to another—it muſt be by releaſe ; but if a jury have found quod con- 


ceſit, that being the ſaying of the Lay Gens, would have been helped by the court, 
and adjudged to be guod re/axavit. If tenant for life grant his eſtate to him in re- 
verſion, this is a ſurrender, and it muſt be pleaded according to the operation it 
hath in law, and for this reaſon chiefly the judgment was reverſed ; that is, be- 


cauſe though the deed was pleadable in the way that would have anſwered his 


purpoſe, if he had pleaded it right, yet having only pleaded in the words of the 
deed, and not according to its legal operation, it was bad, and the judgment was 
reverſed for ever. | | | 
apply that, in the preſent caſe, thus; this confirmation of Elizabeth, which my 
earned friend Mr. Serjeant Adair argues as a re-inccrporation, might have, 1 4 
| £ i . | he 
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had any effect, been pleaded as a grant—as a Confirmation, if pleaded, jt can have 
no effect; for the confirmation of a void thing cannot be a confirmation, it is to 
make good and enlarge ſomething already in being, an eſtate voidable, and not one 
actually void. If, therefore, the charter of Henry VII. is void, for the defect of 
the ſea], as I humbly inſiſt it is, nothing in the charter of Elizabeth can help it 
in the firſt place, becauſe it is uſed as a confirmation, and therefore void, and be- 
cauſe my learned friends have not pleaded it as a new grant of charter or incorpo- 
ration, to the citizens, at that time, JJC 88 
J have now done with the preliminary objections to the replication itſelf. T am 
- exceedingly ſorry to find that there is ſo much matter behind, upon which, much 
againſf my own inclination, I muſt detain your Jordſhips; for I have only got 
through the preliminary objection. Although this objection appears to my mind 
deciſive, I cannot tell what your lordſhips' better underſtand ing may think; if your 
lordſhips think this is not deciſive, but that we ſhould enter into a conſideration of 
the merits of the replication, I am bold to ſay, I think there is not any one part 
which can be maintained, nor any one argument, in ſupport of it which cannot be 
anſwered, . e 8 WO: ug ia 30” Fra Bos 1 
That I may make myſelf intelligible to your lordſhips, and take that courſe which 
my underſtanding leads me to think is the plaineſt, I will begin with confidering 
the main cbjection, and that is the effect of this judgment gacuſue that ſeems t 
be the hinge upon which my learned friend's arguments turn it is upon the judg- 
ment grou/que that they entirely rely. 8 | 
Lord Chancellor. I believe it will interrupt the courſe of your argument if we go 
on. The remainder of it, from the nature of the ſubject, cannot fall within a very” 
narrow compals. = | % 86 | 


Adjourned, | | 
February the 20th, 1790. 


Mr. 0 BB oe 
INE of your lordſhips yeſterday referred to an act in the reign of Richard II. 
relating to the county palatine of Cheſter. I find that act of parliament 
which was made in 1397, was, together with all the acts of that ſeſſion, repealed 
by the ſtatute 1 Henry IV. only two years afterwards. „ 5 
Lord Kenyon. I believe the point, as an obſervation upon that ſtatute, was, that 
Cheſter is ſtated to be a county palatine, and that the county palatine of Cheſter 
was, by that act, turned into a principality, Now as to the principality, the re- 
pealing act is an effectual aniwer ;+ but as to the deſcription, -the thing ſeems to re- 
main. 8 ; SP ; Fs it, -* 
Mr. Bower, I ſhall not trouble your lordfhips with any further obſervations upon 
it, but procced to anſwer one inference drawn by my friend Mr. Serjeant Adair, 
from the act of Henry VIII. cap. 24, which, he ſuppoles, enacts, for the firſt 
time, that the juſtices of the peace, and the ſeveral officers who are to be appointed 
in the county palatine, ſhll be appointed under the great ſea] of England; and 
from which he infers, that until that time, they could not be conſtituted: under any 
other ſea] but that of the 'county palatine. Undoubtedly that inference will not 
follow; for your lordſhips find, that neither in Wales, nor the county palatine of 
Cheſter, were there any juſtices of the peace at all till the ſtatute of 27 Henry 
VIII. cap. 5, which conſtitutes them, for the firſt time—and they are by the ex- 
preſs terms of that ſtatute, conſtituted under the great ſeal of England ; and, there- 
fore, this ſtatute of Henry VIII. cap. 24, could not include, or rather be ſup- 
poſed to relate to the county palatine of Cheſter, becauſe it makes a proviſion, that 
thole offices ſhould be granted under the great ſeal ; whereas it appears by a ſtatute 
before, that from the origin of their foundation, they were conſtituted under the 
great ſeal, and that was only by a ſtatute made in the ſame year, a few * __ : 
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I ſhall conclude upon this ground by obſerving, that the county of Cheſter, and 
principality of Wales, are almoſt, in all reſpects, upon the ſame footing ; and that 
our Jordſhips will find, that in almoſt all the counties in Wales, original proceſs 
iſſues under their ſeveral ſeals and courts of Chancery, and that patents are con- 
ſtantly under the great ſeal, when they affect matters ariſing in that principality ; 
therefore, conſidering Wales and Cheſter as upon the ſame footing, it will follow, 
that the purpoſe for which a ſeal is uſed in making an original proceſs, is the ſame 
in both —and that it does not affect the King's right under what ſeal he ſhall grant 
his poſſeſſions there. | © py 
Having done with that part of the caſe, I ſhall proceed to examine the matter of 
the ſecond replication, if your lordſhips think I am now at liberty to enter into it; 
and when 1 have examined the nature of a judgment, of ſeizure, it will appear to 
your Jordſhips, that under the circumſtances of this caſe, and by the conlequences 
which haye happened here after that judgment of ſeizure guou/que, the corporation 
(ſuppoſing it to be well granted at firſt by Henry VII.) mult, upon this record, ap- 
ar to your lordſhips to have been diſſolved. Ne | Es 
It will be neceflary, perhaps, to call your lo dſhips“ attention to the doctrine of 
Lord Cole, or rather to his explanation of the ſtatute of Gloceſier, 6 Edward I. and 
to advert to the fituation in which things ſtood before that a& of parliament was 
made; and your lordſhips will. find, by looking into 2 Inſt. 282, that before the 
making of the ſtatute of quo warranto, the King had uſed to ſeize liberties, and to 
ſeize forfeitures himſelf, without gien the party any opportunity in which he 
could diſcuſs the queſtion in a legal courſe. The exerciſe of this prerogative, how. 
ever well founded it might be in the law, at that time, was undoubtedly moſt ar. 
bitrary and oppreſſive, and produced great complaints, as it was natural to expect 
it ſhould, and the King, diſpoſed to liſten to, and to remedy thoſe complaints, as 
far as he could, enacted this ſtatute, by which he gave an opportunity to perſons, 
whoſe privileges and liberties 'were attached, to come in upon certain terms pre- 
ſcribed by that act; when, therefore, a wenire, given by that ſtatute, was iſſued 
againſt any party,'and he did not come in purſuance of that writ, the King ſeized 
the franchiſe, as before the making of that ſtatute he had been uſed to ſeize it, 
without calling upon the defendant at all; and J will ſubmit, that by that, the pre- 
rogative was ſo far reſtored to him, that upon the making of ſeizure, he was pre- 
eiſely as before the making of that act which, gave him an opportunity, by a ſub. 
ſequent clauſe of it, to come in. If then the King was ſeized of any thing by 
this ſeizure, he had acquired a certain defeafible title in the thing which he had 
ſeized—if it had not been for the ſubſequent proviſion of this act, the title which 
the King had acquired by the ſeizure upon the parties not coming in upon the 
venire, would have been preciſely the ſame title, which, till that act paſſed, he 
would have acquired by his own act of ſeizure; and if it had not been for the 
other proviſion, the party could have had no remedy; but then a proviſion is made 
In that a&, in the nature of à condition ſubſequent, which ſays, that this defeaſible 
title which the King had acquired by that act of ſeizure, ſhould, in fact, be de- 
feated if the party will come in and replevy in a certain time; the act which is to 
be done is an act moving from himſelf- it is at his option, whether he will perform 
that only condition by which he can get back the diſtreſs Which the King has had 
in his hands; and if he neglect to perform the only condition, by which (by the 
act) he is entitled to get it back, it mult remain in the King, becauſe there is no 
authority nor power by which he can get at it. And ſuppoſing this original proceſs 
5, in its nature, à mere proceſs of diſtreſs, yet if no act is done to diveſt Naa 
perty which the King has acquired by the ſeizure, it muſt follow as a neceſſary 
conſequence, that the thing which is once in the King's hands, cannot be taken out 
of it again, unleſs the terms upon which alone the party is entitled to recover it, 


are complied with on his part. £274, 8B 3 i Ss 
Suppoſing the caſe of a common diſtreſs, and ſuppoſing while it remains in my 
hands, the party whoſe property it was, thould die without leaving any real 10831 
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fonal repreſentative ; it would follow as a neceſſary conſequence of the act which 
J have done, that I have the property, becauſe I have acquired the actual poſſeſſion 
of that thing which there is nobody in exiſtence to claim againſt me, or to take 
from me; and if it ſhould, by and by, appear to your lordſhips, that though in 
caſes where a franchiſe was continuing, and in caſes where the parties remained in 
the ſame ſituation as they were originally in, that diſtreſs might be reſtored z yet if 
it ſhould appear, that by the conſtitution of this corporation, as ſtated upon this re. 
eord, and the facts therein ſtated, that the corporation muſt be diſſolved before any 
thing was done by which it was attempted to replevy, or the King reſtore-- all the 
attempts to reſtore by the King mult be void, becauſe the party who was to take 
them, no longer exiſted ; but I ſhall ſhew by and by, that the body muſt be dead 
by not only the death of the integral parts, but of every individual who compoſed it. 
When your lordſhips conſider, that in the practice of the Eyre before, and by the 
conſtitution of the court of Eyre itſelf, every thing muſt be determined during the 
fitting of the juſtices in Eyre, that law which is laid down will appear to be (even 
if there were no authority to be cited for it) neceſſarily incident to the nature of 
the juriſdiftion—and it will appear at Common Law, that a matter queſtionable in 
Eyre, muſt neceſſarily be decided during the fitting of that Eyre. That this was 
the practice in Eyre, from, I believe, indefinite antiquity, appears from ſeveral au- 
thorities: I will cite that of Brookes, quo warranto, pla. 7, who ſtates a caſe deter- 
mined in the Eyre of Kent, and where the ſame law prevails as that which I am 
now contending for. | . | 
The next caſe which we rely upon, and which is ſtated by the plaintiff in error, 
in this record, is the caſe from the year-book of Edward IV. That caſe it is ſaid 
ts not law—or it is ſaid; that ſomething appears upon the face of it, which ſhews 
that Lord Coke was miſtaken in his idea of that caſe and the authority of it, and 
which ſhews, that the documents were not ſuch as he thought they were at the 
time; and in ſupport of this objection to Lord Coke's cor ſideration and conſtruction 
of it, a caſe is cited from Jenkins's Centuries, and this proceſs is ſtated at the end 
of the caſe itſelf, to ſhew, that it is impoſſible Lord Coke's idea can be right. 
Your lordſhips know that Jenkins's Centuries were compiled by that learned 
Judge, I believe, about the time of Cromwell's uſurpation; he was not cotem- 
porary, therefore, with the determination—he had reſort only to thoſe records from 
which he could draw his concluſions —and he has cited the authority from which 
he drew that concluſion. If, upon examining the only authority to which that 
learned judge reſorts, it appears, that his concluſion is'not right (and no other au- 
thority has been ſtated to ſupport him but this) I think your lordſhips will not 
have much hefitation, whether you will give credit to the report in the year-book, 
made at the time, and by thoſe then au g izgd to report the proceedings of juſtice 
—or whether you will give credit to the pinion Jenkins form ęd, many centuries 
afterwards, and who had no reſort but to that 1vcry record; upon examining this 
record I think it appears, that the learned july we Aaken, and Lord Coke“ 
idea was right. | 6 | . 
It is ſaid, that all the perſon: * appear to have been acting upon this occaſion, 
were not judges. I agree in: , zut in Brooke's Report of this c ſe, in 10 
warranto (title Quo Warranto) ic is ſtated, that it was u wit of error in the ite 
chequer Chamber; and though tal may appear not to be ns at that , It 
is unqueſtionable that ſix of the Pe upon this revord Weise ges- ad of the 
fix your lordſhips will ſee, when ir.ipeR this record, dert four, at load, con- 
curred, that the judgment was f., or, a: leut, that e {oh le was ir re Plexin- 


ble if the party did not come in upon et HG ; 
The four firſt perſons, Tremayle, Co, Ine, and Ciicihy, were, we 

may ſuppoſe, the ſerjeants who arzucd we cn: t gum tute will have ther 

weight, if they appear to your Jlordſiibs £5 be iu (chte and in law—and it 


would not be impertinent, perhaps, i read ie lenns of ſome of them which 
ſhews, that Jenkins's idea upon this cale, „ by nil ets becauſe he is ſuppoſed 
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to aſſert, that t no man ſhall finally loſe his land or his franchiſe, upon any de- 
fault, if he has never appeared ;” when that argument furniſhes authority and in- 
ſances im other caſes where there is that loſs incurred before the appearance of the 


party. | | | 
. Lord Chancellor. Do you collect that the authority of thoſe judges goes to this 
that the forfeiture is incurred upon the return of the w2ezire ? becauſe I conceive, 
thac in the courſe of the proceedings, the wenire muſt appear upon the record before 
a diſtringas ſhould iſſue. | ; 
Mr Bower. I ſhall contend, by and by, that the wenire is the only proceſs, 
and that it is a miſtake to ſay a diſiringas went upon it. | : 
Lord Chancellor. No diſtringas is neceſſary before the writ of ſeizure ; but muſt 
not there be a writ of ſeizzre ? that is the point Which principally preſſes. That a 
corporation may be called in by ſome means or other compulſory, is a propofition 
the contrary of which it would be mighty difficult to maintain; but the queſtion is, 
whether it appears ſufficiently upon this record, that they were fo called apon as to 
hare the exerciſe of their franchiſe ſuſpended ? and the true point of argument 
which preſſes, ſeems to be this—whether it is ſufficient that their default exiſted 
unleſs a writ of ſeizure went out? and unleſs a writ of ſeizure was returned? be- 
cauſe it is one thing to ſay, that if the writ of ſeizure iflued, and the ſheriff re 
tarned it * the franchiſe be incorporeal and incapable of manual occupation) 
yet if it 1s returned upon record to be ſeized, in eſtimation of law it will be ſo, 
and there is an end of the functions of thoſe who are to exerciſe it. But the queſ- 
tion principally upon this is—whether there ought not to have been a return of the 
writ of ſeizure before they were to be put to replevy, or before any entry of replevy 
pould be put upon the record? | | | 
Mr. Bower, I will endeavour to ſhew your lordſhips, that the King was not 


only in the ſeizing, but in the actual poſſeſſion of theſe franchiſes, without iſſuing 


any writ of ſeizure, | 
| Lord Chancellor. That is right—that is the point. 

Mr. Bower. In the cafe of the King there can be no doubt, but that wherever 
A ſubject has a right to enter for a condition broken, the King has a right to ſeize. 
Whether he is in by that right of ſeizing, or whether a writ of ſeizure is to iſſue, 
Tunderſtant is your lordſhips' only difficulty. 3h 
It is determined then, that wherever the King's title appears, by any matter of 
record, *an office is not neceſſary ; that is in Stamford's Prerogative 56, A. it is de- 
tetmined, that wherever the King's title is found to lands or tenements, the King 
ſhall be in poſſeſſion immediately, by office found, without ſeizure. 

9 Coke 55, B. 96, B. and the caſe of Sir George Reyrel, will. ſhew your lord- 
ſhips, that in the caſe of an incorporeal hereditament ir is moſt clear, that the King 
is, by the award of the ſeizure, and not by the writ of ſeizure, in the actual poſ- 
ſeſſion of the franchiſe. | | 
In Sir George Reynel's caſe, which was for the forfeiture of the Marſhalſea, 
there is in page 95, which I have cited, a great variety of caſes put, where the 
King ſhall be in poſſeſſion before any ſeizure ; I ſhall not trouble your lordſhips 
with repeating them, but beg you to advert to what is ſtated in page 98 of that caſe, 
Which is a caſe of great authority—the chancellor called upon the chief juſtices to- 
Afliſt him, and it appears to have been argued at much length, and with great con- 
ſideration. There was a queſtion put to the judges of that day, pretty much the 
ſame as to your lordſhips this day—* If the King might ſeize without a writ of 
ſelzure? The chancellor aſked how this ſeizure ſhould be made? And I anſwered, 
that by the office, and the award of the ſeizure, the King is in poſſeſſion without 
any writ or commiſſion for that purpoſe, but that there ſhould be a writ of diſ- 


charge directed to Sir G. Reynel. The King was in poſſeſſion by the award, by 
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What was done by the court; for it will hardly be contended, that this judgment 
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By this authority it appears, that by the award of ſeizure, in the caſe of an in- 
corporeal hereditament, the King was in poſſeſſion without any writ or commiſſion 
awarded for the purpoſe ; but it ſeems to ſay, that it would be right, notwithſtand. 
ing, to iſſue a writ of diſcharge —not to better the King's title—not to make any 
difference in that right which he had acquired, but to diſcharge the party from 
conſequences. : 33 NE nn Sets 

The arguments that are uſed by Serjeant Pemberton, in the caſe reported in 
Shower (Sir James Smith's caſe) ſhew the propriety and neceſſity of writs of ſeizure, 
in certain caſes—and they ſhew thoſe caſes too in which they ſhould be iſſued ; 
where it is a franchiſe which is profitable - there a writ of ſeizure ſhall iflue,; wherg 
there is a viſible and a tangible property, therefore, of which a profit can be made, 
the good ſenſe of the ſeizure appears; but where a writ of ſeizure would be a mere 
nullity—where it could have no poflible effect, then that maxim. which is laid down 
in Sir George Reynels caſe, undoubtedly, applies; and that this could be no no- 
tice to the party, is moſt manifeſt, the ſheriff is directed to ſeize the. liberty of 
being a corporation — he is to do no a&t—there is no viſible or tangible property, 
Which he can either ſeize or take notice of. EL Ei 5 

Suppoſing it to be the caſe of a forfeiture, againſt a corporation not clothed with 
any franchiſe or liberties, but the mere authority of being a corporation, and acting 
in that character; then if the ſheriff could not ſeize, he muſt only return that writ, 
and the parties would have had notice in conſequence—nox would any act be done 
which would alter their ſituation. © * 3 3 

I was going to read to your lordſhips the argument of Mr. Serjeant Pemberton, in 
1 Shower 276, in the caſe of the King v. the city of London. © © There are ſeveral 
forts of judgment, as ſeizure in the name of diſtreſs, and there they remain, forever 
unleſs they come in and replevy them the ſame term or eyre; if there be a di/?ringar, 
then there is a judgment of cuſter forever; if he makes a title, and judgment be for 
the King, then it is good.“ | 55 : 

Telv. 190. In all theſe caſes, the party is immediately ouſted of the liberty: here 
it is, quod capiantur in manus dom. regis ; and quod capiantur in theſe judgments is 
the ſame with or tantamount to capiuntur, as ina judgment quod recuperet verſus &c, 
upon which he cites 9 Rep. go, and Raſtei's Entries 540. 1 have looked at 
that entry, and the reference to it is here correct, as appears by the award, that the 
leet, which was the ſubje&-matter of ſeizure there, was preſently in the King's 
hands; I have looked at that record, there was no writ of ſeizure iſſued, of courſe 
no return, by the ſheriff, of his having ſeized it ; but your lordſhips will find, that 
that upon the award of ſeizure, the next ſtep upon that record is, that replevy 
which your lordſhip ſeems to think the writ of ſeizure made neceflary, or the 
party would not know that there was any ſeizure upon record. 

If the King is in poſſeſſion, by the award of ſeizure, the replevy comes as a 
matter of courſe. Then the parties might come in to replevy, and they were en- 
titled to no other notice under the ſtatute of quo warranto, than that original no- 
tice which was given them by the werire ; and your lordſhips know, that haying 
that notice, they mult be ſuppoſed to be cognizant of all the conſequences that 
would follow from their not taking proper care to avoid the judginent that would 
be given. Fo | 

Lord Holt, in the ſame caſe, folio 280, gives another inſtance to ſhew, that no 
writ of ſeizure can be neceſſary, and that the King is in poſſeſſion by. the award of 
it; he obſerves, that the return to that mandamus agrees him duly elected, accord- 
ing to the antient cuſtom of the city, and that he continued fo, and did not duly 

take the oaths; if this, he ſays, were not in the caſe, it would be a good return. 
« The queſtion is, whether the return is not contrary to what is particularly recited 
in the act of parliament, which is now a publict act? there is no officer, as alder- 
man, now, but as an adviſer in a corporation, and the being of an alderman de- 
pends altogether upon the being of the corporation. Whether by this judgment, 


as it is recited, we cannot conſtrue this corporation to be diſſolyed, I will not gte 
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my opinion concerning the effect of the true judgment; J am of opinion, that a 
corporation may be forfeited if the truſt be broken, and the end of the inſtitution 
be perverted. Then, whether a judgment to ſeize a corporation doth diſſolve it, I 
agree is not ſo proper, for the King cannot have it.” He then ſtates ſeveral caſes, 
terial to this part of the caſe. 5 . 
In anſwer to an argument which was urged by the attorney- general {Treby) 

who ſaid, there could be no ſuch thing as a diſcretion in matters of that kind, Ser- 
jeant Pemberton ſays, „I did not expect to hear any argument; but ſurely the act 
of parliament recites a judgment of ſeizure of a corporation into the King's hands, 


in which judgments, of different ſorts, may be made, which I don't think are ma- 


as forfeited.” = | 

Lord Chief Juſtice Holt then ſays, © there needs no writ of execution, for in 4 
guare impedit, if judgment be againſt the incumbent, the patron preſents, without 
any more ado, and then, if the judgment did not ſeize the corporation into the 
King's hands, what need of the act of parliament ? and, therefore, I would hear 
my brother to that query—if the corporation were gone by this judgment?“ He 
ſays, upon the very award, therefore, no writ of execution is neceſſary— it is an 
incorporeal hereditament—the King is immediately in poſſeſſion he preſents, and 
then the niatter may be brought into diſcuſſion ; but to perfect his title, it is his by 
the award of ſeizure, and no writ of execution need to iſſue upon it. 

Upon theſe authorities, and upon others which J dare ſay will ſuggeſt themſelves 
to your lordſhips, proceeding upon the ſame principles, you will find; that a judg- 
ment, or an award of ſeizure, is all that is neceſſary to the King's title ; there 1s 
no caſe, that I know of, whatever, where the judgment does not veſt that title 
till the act for marking particular days: even in the caſe of common perſons, all 
rights which attach under a judgment, undoubtedly veſt in the party by the judg- 
ment itſelf; and it appears, that the King's right is ſo far different from another 
perſon's, that he ſhould be judged in actual poſſeſſion, where another party would 
be put to another ſtep to get poſſeſſion. 2 | i, 

Suppoſing, however, that the proceſs was erroneous, and that the court there gave 


. Judgment without a proper notice to the party; unleſs my learned friends can. go 


the length of ſtating to your lordſhips, that that court had not a competent juriſ- 
ciction upon the ſubject, the conſequence will only be, that the court have acted 
erroneouſly ; and I take it to be a principle which admits of no contradiction, that 
all judgments of a court of competent juriſuiction, however erroneous they may be, 
are in full force till reverſed by a writ of error; then if it ſhould appear to your 
lordſhips, that even upon the ſtatement, as it is ſet out by the plaintiff (for your 


| lordſhips obſerve it is ſet out by him, and not by the defendant) the judgment was 


in itſelf erroneous, unleſs. they could ſhew, that it had been reverſed by a writ of - 
error, or ſome ſteps taken to ſet right that miſtake which had been committed, 1 
lay it is a good judgment, and your lordſhips muſt act upon it here as ſuch. 

t we were trying that quo warranto, which was filed by Sir Robert Sawyer, and 
your lordſhips were fitting here in error; upon the judgment that was then given, 
all theſe arguments would apply to ſhew, that the judgment was erroneous z but no 
writ of error has been iſſued it appears, that it has been acquieſced in—it appears, 
that till the corporation muſt have been diſſolved, no ſteps were taken no ſteps 
were taken till thoſe liberties had been granted to another body and no ſtep can, 
now be taken, becauſe the corporation muſt have been diſſolved b. natural deaths, 
a long time ago. | | „ 

have a paper put into my hand, and I will now lay down a ruie of pleading, 
which will not be controverted, that every thing is to be taken moſt ſtrongty againſt 
the pleader; and if any uncertainty or fault in pleading is introduced upon the re- 
cord, the party making that fault ſhall never be entitled to any advantage from it 
waen judgment is againſt him: if, therefore, there is any thing uncertain or wrong, 

here, it is the uncertainty, the wrong, of {he plaintiff, and not of the a” 
5 . ] 
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if he has not ſet it out perfectly, judgment being againſt him upon the other parts, 
he is not now entitled to take any advantage. | 

I will now ſee what the plaintiff has ſer out, and I will prove to your lordſhips, 
that by his own ſhewing he has brought the corporation into a ſituation in which 


they mult be diſſolved, if no ſteps are taken to keep them alive; and that he has 


not averred any thing (which it was abſolutely neceſſary for him to have done) to 
ſhew the exiſtence of the corporation, after the time when that ſuſpenſion, which 
he has introduced, began, till the time when he declares the charter of reſtoration 
was granted by King James. 

The effect of a judgment of ſeizure, properly given (or, as I contend, even er- 
roneouſly given, which muſt be taken to be proper if not reverſed) muſt be, at 
leaſt, to /u/pend the functions of the corporation the proceſs could never be com- 
pulſory in any other way; if it neither deſtroyed nor ſuſpended the functions, it 
was nugatory to be iſſuing out proceſſes, one after another, becauſe the party had 
nothing to do but to ſtand out, and go on as he did before, to the end of time. 

Allowing then {which J think muſt be conceded) that it operates as a ſuſpenſion 
of the functions, when your lordſhips fee, that upon their own ſhewing, the mayor, 
aldermen, common-council, every individual officer in that corporation, were only 
in their office for one year; it will follow, that unleſs their election was ſupplied, 
and other officers were brought into being who could continue that corporation, it 
mult have died years before this charter of reſtitution, by the death of all thoſe who 
were neceſſary to conſtitute the body. | 

Lord Chancellor. Is it a clear thing upon the record, as it ſtands here, that the 
aldermen would not hold over ? . 1 

Mr. Bower. I think it is. | | 

take it the rule I have before offered will bear me out in that; nothing is to be 
ſupplied here but the intendment—the want of a ſubſtantial averment, though it 
would be cured by the ſtatute of Jeofailes, in the caſe of an iſſue, after verdict, 
will not be cured in this caſe, in which no iſſue has been taken; the whole benefit 
the party is entitled to, is, that which reſults by the admiſſion of facts pleaded by 
the other party; your lordſhips cannot ſupply any facts that do not appear; and 
this is all that is ſtated that King Henry granted, that the city ſhould be ſeparated 
from the county palatine, and that there ſhould be aldermen, citizens, and ſo on; 
of which twenty-four aldermen, one ſhould be, by election, put into the office of 
mayor, and another of recorder; it then ſtates, that every year they ſhall elect; 
but it no where appears upon this record, and is no where averted upon this record, 
that by the terms of that conſtitution, theſe officers, who were ſo annually elected, 
were to remain in office till others ſhould be appointed in their room ; it was a ne- 
neſſary and ſubſtantial averment for them to have made, if the fact would have 
borne them out ; they have only ſhewn an authority to ele& for one year—they 
have not ſhewn that there was any right to hold over, and, in the nature of the 
offices, that could hardly be; I don't mean to mil-ltate the record, 1 am not aware 
that there 1s any thing like that averment, that they were to continue in their offices 


till others ſhould be elected; I will juſt caſt my eye over it—T believe I can preſume 


to ſay, it is not ſo ſtated ; if then it does not appear by their ſhewing who are the 
parties that have ſet out their title, I ſubmit; that the conſequence muſt be, that 


theſe offices which they have themſelves declared to be annual, ſhould not be con- 


ficred as having any longer duration; if fo, the conſequence will follow, which [I 
before ſtated, that whatever might have been the effect of this proceſs, in its origin 
—whether, in its nature, it was ſuch as would produce the deſtruction of the cor- 
poration, Or not, yet, in the events which have happened, and the circumſtances of 
this caſe, bv matters perfectly independent of, and collateral to, the original inten- 
tion of that procels, it has happened that this corporation, in fact, was diſſolved 
before the charter of reſtitution, and that there was nobody who could accept of 


that charter, in ths name by which it was granted, ; 
| | Can 
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I can cite authorities abundant for it, but one is as good as an hundred: - Cle 


Litt, 264, there can be no grant to a corporation by the name of mayor and 
citizens during the vacancy of the head of that „ Sh Pareto could be no 
mayor properly elected - there could be none of theſe parties in exiſtence ; I could 
have cited twenty caſes (I believe there are twenty in the King v. Paſmore) where 
it has been decided, that no grant to a dean and chapter, or any corporation aggre- 
gate, by the name of the head and members, can be good if there is no head to 
whom it can be addreſſed, bo 


It will follow then, that in this particular caſe, from the nature of the franchiſe 
| ſeized, and the nature of ghe body from whom that franchiſe was taken and ſuſ- 
| pended, though tne proceſs, in its origin, was not intended to produce the diſſolu- 


tion of this corporation; it becomes, by incidental circumſtances, collateral to its 


original intention, the means of that deitruction, though I may admit the full ex- 


tent of that argument, that the diſtreſs taken ſhould be conſidered as replevizable— 
though I may admit that, while there are parties to replevy, {till it would follow 
(as it would in the caſe of diſtreſs which I firſt put) that if a party had got a title 
to that, by legal means, namely, by that of a diſtreſs, and the perſons diſtrained 
upon were to die without leaving any perſon who could claim title undethim, that 
inchoate property which the party had acquired in that diſtreſs, muſt remain in 
in him—why ? Not becaule it was intended to be given him by the original diſ- 
treſs, but becauſe he has a good property againſt all the world —againſt the party 
from whom it was taken—and there is nobody to interfere with that poſſeſſion, 
which, at firſt, gives a title in the diſtrainer ; ſo that even if the firſt proceſs were 


tortious, and the King acted with violence—if he was in fact ſeized of this corpo- 


ration, and they did not come in to replevy, while any were living—fince they can 
have no ſucceſſor or claimer under them, it. mult follow, from the nature of that 
diſtreſs, that the poſſeſſion of that thing muſt remain in his hands; even conſider- 
ing it in that way, I conceive that l ſhould ſtand upon very firm ground, if I faid, 
that there being a legal poſſeſſion acquired, from the circumſtances of this caſe, 
though it was not originally the intention of the ſeizure, it was acquired, and re- 
mained in the King's hands till there was no longer a capacity of taking it out, and 
of courſe the King's title became indefeaſible ; if the King's title was not inde- 
feaſible, there can be no doubt but that the King might have granted ſuch title as 
he had; if the King has a qualified fee-ſimple in an eſtate, as long as a perſon at- 


tainted has heirs of his body, if he grants that eſtate to another and his heirs 


abſolutely, that grant has been determined to be good, as in the cafe of Alton Woods : 
the King may grant @ choſe in action he may grant a mere poſhbility ; the King 
then here granted away that eſtate which was defeaſible, and at this diſtance of time, 
your lordſhips will preſume the natural death of all the perſons who compoſed the 
former corporation; and while that corporation continued together, they had not 
done any thing to defeat that defeaſible title which the King had in him. 

It is ſaid, that no man ſhall finally loſe his franchiſe or his land without appears 
ance, I think I have anſwered that poſition before. 

The caſe undoubtedly is miſtaken by Jenkins—the caſe of ſcire facias proves he 
was miſtaken ; for if the King grants lands to one, by letters patent, which he had 
before granted to another, and the former hath a ſcire facias againſt the laſt grantee, 


to ſhew why his letters patent ſhould not be repealed ; if he makes default at the * 


alias and pluries, his letters patent are annulled by his own laches ; that is a caſe 
where a man loſes his franchiſe, grant, or whatever it may be, without any ap- 
pearance. | 

The caſe I have before put, of land being loſt in a precipe quod reddat, ſhews, 
that undoubtedly before appearance, a party may loſe his land by default. 

As to this caſe of Quadryng, it does not appear, that there is any thing in it con- 
trary to the doctrine I am contending for ; becauſe if all this proceſs, iſſuing out 
from this famous controlment-roll, proves any thing, it proves, that the clerks in, 
the Crown- office were irregular fo _ ago as the time of Edward IV. for ſuch a 
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perfect ſeries of irregularity, and fo contrary to what appears by their own ſhewing, 
in another part of the caſe, to be the proccls, I never ſaw. „ MST Remy 

It was laid by the learned ſerjcant, that the proceſs in quo warranto, and in in- 
formations in the nature of a quo warranto were different—in one, ſummons and 
ſeizure ; in the other, venire 5, diſtringas ; and he cited Siderfin 86, in ſupport of 
that pofition ; I turn to Siderfin, I obſerve, that it is Siderfin's opinion in a matter 
no way relative to the caſe. When he has reported the judgment, he ſays, “ 'it 
ſeems, by comparing the entries in 6 Coke (which he refers to) with another book 
(which he likewiſe refers to) as if the proceſs in quo warranto, was by ſeizure and 
ſummons, and as if in the other, it was by wenire and diſtringas. 1 have looked ai 
thoſe entries I have examined the rolls in Lord Coke, to which he fefers, and 


upon looking at them, there is nothing like the ground upon which he ſhould form 


his opinion, as he there ſuppoſes; for upon theſe records it appears, that no proceſs 
was iſſued, but a werire: the date of the roll is put at the end of each of the en- 
tries—T have compared that with the time at which, in the body of the entry, the 
judgment appears to have been given; and there is nothing in theſe entries of. Lord 
Coke, but the ordinary courſe of making up that record in the term in Which the 
plea comes in; and there is nothing upon which Siderfin founds this opinion, but 
the proceſs of wenire ; and, therefore, this learned pleader (for learned and accurate 
he was) is miftaken—the proceſs of diſtringas is not the proceſs—and Lord Coke 
was right when he ſtated, that wenire was the only proceſs neceſlary—and that the 
party loft his franchiſe if he did not come in upon the return of that writ. 

This caſe of Quadryng your lordſhips find upon the Treaſury-roll, was a writ of 
quo warranto, upon which a ſummons ifſued, and a ſeizure iſſued, upon that ſei- 


zure which was made Eaſter Term, 15 Edward IV. the franchiſe was ſeized into 


the King's hands. Now, upon looking at this famous controlment-roll, from the 
time of 15 Edward IV. to the time of the 2oth of the ſame King (a period of five 
years) no proceſs at all appears to have been iſſued ; it would have been a pretty 
confiderable ſpace to have had that plea diſcontinued, ſuppoſing it was a plea that 
could be diſcontinued ; then there iſſued a wenire, then a diſtringas; finding he can 
get no effect from his d/?ringas, he enters himſelf, a diſcontinuance upon the roll 
of 1 Rich. III. he Bates, that the plea diſcontinued, and then he goes on adding 
diſtringas upon diſt ingas, then goes venzre after venire, till at laſt the ſheriff, tired 
of this, ſends his correſpondent word, that the poor man is dead, which puts an 
end to the buſineſs, leaving the market in the King's hand, as it was ſeven years 
before that time; for there is not a lingle circumſtance to ſhew, that it was ever 
taken out of the King's hands. I have been led to contider, a little, the form 
of this judgment, and, I think, the very words of the quouſque judgment, which 
are guouſgue pro-ut patet, &c. ſhew, that it was not a judgment, as my learned friend 
ſuppoſed, guou/gue the parties thould come in. Its firſt purpoſe was to grant reſti- 
tution, if the party came in during the time he had to replevy— if the party did 


not do that, then he could never replevy ; but ſtill ſomething further was to be 


done; for thoſe franchiſes were kept in the ſheriff's hands till they were returned 
into the Exchequer, to the King, and then the King had the benefit of this ai/- 
tringas, or the iſſues levied upon them. | 

The judgment gucuſgue was a direction to the officers not to diſpoſe of them, but 
to keep them in their hands, till the court ſhould direct what ſhould be done with 
them—till the court ſhould do that which, between them and the King, might be 
neceſlary, and which it was their duty to do; but, I ſubmit, that if the time for 
replevy ing had expired (and upon theſe authorities I truſt it will appear then to have 
Expired} if they had neglected to eſtreat their records, for any length of time, 
though the King might have had reaſon to complain of that negle&, it would have 
made no difference to the party if he did not exceed his time to come in ; but the 
officers would be accountable, who had the franchiſes in their hands, for the profits 
of them, to the King, till ſuch time as they ſhould be returned into that court 


whoſe bulineſs it is to take care of the King's rights and revenues. I truſt I have 
© 28s | produced 
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rod uced authorities of great weight, and ſuch as cannot lightly be paſſed over, to 
he that the King is in poſſeſſion, without any writ iſſuing upon the award of 
eizure. 5 N | | 5 | 

If Il have defeated this out- work of this judgment of ſeizure, the citadel to which 
my friends are to retire, I think, will not be very ſtrong ; for to maintain the pro- 
poſition that a corporation cannot. be diſſolved, is (as one of your lordſhips obſerved) 
a very ſtrong propoſition indeed ; to ſhew that a corporation cannot, upon a for- 
feiture of the terms upon which it was created, and an abuſe of thoſe truſts for 


which alone it was created, forfeit that liberty, and that a corporation could ſtand 


out, and prevent the King from putting this power into hands better able, and more 
willing, to diſcharge the duties of it; which they might do if they were not to be 
ſuſpended (for the King could nat create a new corporation) would be to make ſo 
many petty republics, independent of all kingly authority, as to the conſequences 
of which, as in the, quo warranto the learned judges obſerved, it requires very little 
to be ſaid to convince any man's underſtanding,” g. ; 

I ſhall, however, in anſwer to ſome of the caſes that have been cited, ſay a few 
words upon, that part of the caſe, merely becauſe my learned friend ſeemed to argue 
it ſo very much at length, and from reſpect to him, that any thing he ſeems to think 
important ſhould nat go without an anſwer. 5 8 

To prove that a corporation could not be diſſolved, my friend cited the caſe of 
the dean and chapter of Norwich, Lord Coke's 3d Report, 76 b. and likewiſe in 2 
And. 120. 2 Aud. 165, and Fuleber v. Hayward, Palm. 501. | WE; 

I can only ſay, that upon looking into the three firſt of theſe caſes, it appears 
only, that the court held that by a ſurrender of a corporation of their liberties, they 
did not include the liberty of being a corporation that it did not amount to an 
actual ſurrender of being a body corporate, but only of the liberties they enjoyed. 
In Fulcher v. Hayward I can find no reaſon given, why a corporation ſhould not 
be diflolved,., unleſs, one, which appears pretty whimſical, given by Juſtice White- 
lock, who fays, that the reaſon is, © if the dean and chapter be diſſolved by the 
ſurrender, they are /e de ſe, which is contrary to nature”— that is the only argu- 
ment I can find, upon which it is argued that it is indiſſoluble. 

The caſe of the King v. Cre, 8 Mad. 358, is no authority; for it appears not to 
have been determined—no judgment was ever given upon It. 

The caſe in Dyer 282, my learned friend ſays is miſtaken ; I am content to have 
it ſo, put it quite out of the queſtion, and let it be ſuppoſed to be an authority, 
neither one way nor the other, I don't feel I want its aſſiſtance. = 

Lord Chancelior, Have you had the curioſity to look into the ſecond edition of 
Dyer? Sir George Treby publiſhed that edition two years after his argument; and 
it has not occurred to me to ſee whether the ſame paſſage is in his edition, that he 
ſuppoſes not to be in the original one. = ; 

Lord Kenyon. It is in the book, without any mention. | 

Mr. Bower. It ſeems to me, that my learned friend, when he has been con- 
ſidering, and ſtating, that there are no inſtances of a corporation being diſſolved, 
has read one ſide only of the great argument in the quo warranto caſe, and that is 
the argument of Sir George Treby. | Eo. 

Sir George Treby ſays, it appears by Coke, . 41»/t. 228, that in the caſe of Cam- 
Eridge, the corporation was only diſſolved by act of parliament. ” 

When Sir Robert Sawyer comes to anſwer this (page 28 of his very able argu- 
men:)—therein he ſhews how very ſlight the reſearch of Treby had been; he ſays, 
* the next precedent I inſiſt upon is, that recited by Mr. Recorder, the caſe of the 
town of Cambridge, but lamentably defaced by Lord Coke's marginal note, and 
and Mr, Recorder's averment, that by the record it appears to have been by com- 
mon conſent of parliament : © I rather,” ſays Sawyer, © inſiſt upon this, for that 
Mr. Recorder hath acknowledged its force, that it worked upon the corporate right, 
and was upon a forſeiture, but lays the force of it in its being an act of 9 3: 

| * | when 
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when in truth it is a plain judgment of a court of law, and it appears by the re- 


cord it was no act of parliamert. 
 « Mr. Recorder cited the zecord 8 R. 2, No. 11, 4 Iuſt. 228, and "tis probable 


Mr. Recorder looked no further than that book for it. In the margin it is ſo cited, 


but miſcited, yet in the body of the book, in putting the caſe, it is truly cited; 
for the record is 5 R. 2, 45, to 66, and it is evident by the marginal note, and my 
Lord Coke's ſaying it was the common conſent, miſguided Mr. Recorder, to affirm 
it to be an act of parliament, when the contrary appears by the record. | 

« The complaint to the King and his council, in parliament, againſt the town 
of Cambridge, was for a great riot committed, and an aſſault upon the univerſity, 


and the fact in ſubſtance is the ſame as related in the fourth inſtitute. 


„It was proſecuted at two ſuits, the one againſt the late mayor and bailiffs, who 
were at the time of the riot, in their natural capacity; the other againſt the mayor, 


bailiffs, and commonaity, in their corporate capacity. The writs returnable coram 
nobis et concilio naſtro. TER F 5 

« The former mayor and bailiffs appear, and plead in their natural capacity, that 
they were neither aſſenting nor aiding to the riot, neither did of faid any thing that 
might turn to the damage of the Univerſity, unleſs only by coaction and outrageous 
compulſion ; and there ſeem to have been no further proceedings in that ſuir. | 

« Upon the other writ, the mayor, bailiffs, and commonalty, appear and pray 
they may have a copy of the articles which were read to them, and council allowed 
them, and time to anſwer, and ſuch anſwer was returned as mentioned in the 
4th aft. | 19 5 8 

« But in the record it is ſaid, it was anſwered by the court, and that the court 
told them, that at preſent they ſhould not be put to anſwer to the crime (which 
muſt be in order to a fine) but only touching their liberties. | e 

« Then touching their liberties, they put in a plea, by their council, to the ju- 
riſdiction of the court, which is omitted by my Lord Coke; only he faith, after 
many dilatory ſhifts and ſubterfuges following therein, the court over-ruled the plea 
to the juriſdiction, and ruled thein to anſwer in chief, and if not, judgment ſhould 
be entered by aibil dicit. 1 EC 

« They then pleaded a frivolous plea, partly not guilty, partly in excuſe, and 
the King's ſerjeant replied, and the plea held nought ; thereupon they ſubmitted, 
as to the franchiſe, to the King's grace, ſaving, that it might be no concluſion to 
them if they ſhould be called in queſtion for the crime. 5 2 
1, Whereupon judgment of ſeizure was only given—the words of the record fay 
thus: | | TA | 

« Noftre Seignior le Roy de Aſſent des Prelates & Seigneurs en ceſt Parliament 
filt ſeiſer la dit Franchiſe en ſa maine come forfeit pur la ditz Cauſes. . 

Throughout the record it appears by all the proceedings, they were judicial, 
but the plea to the juriſdiction of the court, and the judgment by the King and 


Lords only are demonſtrations ; it was no act of parliament, nor adjudged by the 


legiſlative power, but by a court of law. | 

« It appears upon the ſame record, that the King granted ſeveral of the particu- 
lars which were ſeized, to the Univerſity, who enjoy them to this day. | 

There are an infinite number of ſeizures (which 1 will not tire your lordſhips 
with repeating) mentioned in page 3o of Sir Robert Sawyer's argument, he ſhews 
by them, that ſometimes the King granted a part of the liberties back—at other 
times granted none at all —at other times granted ſome to one, ſome to others ; and 
in ſhort, he ſhews the King acted as he thought fit about them—he diſpoſed of all 
or any part of them, juſt as he thought proper. | 

It is ſaid by the learned ſerjeant, that in thoſe caſes, where corporations have 
been ſeized, their franchiſes have gone on. The caſe he put is of the exerciſe of 
a franchiſe of the city of London, during the time that a caſtos was put in by Ed- 
ward J. perhaps the liberty of being a corporation was not ſeized, but only certain 
liberties annexed to the office of mayor, which were put into the hands of a cuſtos; 


for - 
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for it appears, that there muſt have been a mayor and aldermen in the court of 
Huſtings, in London; that either ſhews, that by preſcription, a cuſtos was held ſuf- 
ficient to continue that corporation— | 

Lord Chancellor, I apprehend the ca/tos continued in the corporation, not by pre- 
ſcription, but by the K | 
there is a neglect. | | 

Mr. Bower. It was in that caſe continued—in point of fact the King here has 
done nothing to continue it, and in point of fact it was not continued. 

The next caſe cited, was, where it was ſuppoſed ten judges were againſt Lord 
Holt, in the Houſe of Lords, upon the queſtion, whether a judgment would diſ- 
ſolve a corporation ? By the indulgence of a learned friend of mine belonging to 
this houſe, who, has the honour to fic at your lordſhips table, 1 had the advantage 
of looking at the journals before I came nere ; and ſo far from any thing of the ſort 
appearing, as far as the proceedings upon thoſe journals go, it is in direct oppoſition 
to what my learned friend ſuppoſed. | 

In the firſt place, the queſtion put was not, whether a corporation could be diſ- 


ſolved? but, whether a corporation could be legally ſeized ? and it was put, upon 


a bill brought in for reſtoring the corporation of the city of London ; and the queſ- 
tion put here was, whether the words, “ that judgment was void and illegal,” 
ſhould ſtand a part of that bill? The judges opinion having been aſked, it was 
voted by this houſe, that thoſe words ſhould 20 ſtand a part of that bill. Then 


the neceſſary inference drawn is, that theſe words were left out of the bill, in con- 


formity to the opinion of the judges. The bill paſſed the committee without hav- 
ing thoſe words inſerted—it never paſſed into an act, becauſe the King came down 
the next day and diſſolved the parliament ; therefore, it affords an inference directly 
contrary to the inference made by my learned friend. 5 

We are told now, that this judgment is erroneous, in point of form ; and the 
caſe of Malmſbury is cited, a copy of which I have, and which is a good deal as 
cited in the extract put into your lordſhips' hands, but not preciſely ſo ; for the 
learned ſerjeant not finding any other cauſe of error in the record, is pleaſed to ſay, 
that it mult be becauſe that information is brought againſt the corporation in their 
corporate name. It is an eaſy way of aſſigning an error to ſay, „I can find no 
other reaſon but that; it was erroneous ; and, therefore, that was the error upon 
which they proceeded.” But that is contradicted by ſeveral caſes cited dy Pollex- 
ten and Sir Robert Sawyer ; they cite a ſtring of ten together, where writs of this 
kind were brought againſt corporations by their corporate name; and from that 
Malmſbury record I ſhould rather be inclined to think, that the error upon which 
the houſe proceeded to reverſe that judgment, was of a very different nature from 
what my learned friends ſuppole. 


And it is remarkable, that this borough of Malmſbury was one of thoſe where 


the corporation had been ouſted by an information filed by Sir Robert Sawyer; it 


is obſervable too, that this writ of error was brought the year but one after the re- 


volution, TI need not obſerve how very unpopular all thoſe proceedings of Charles 
II. then were; many of them were, no doubt, oppreſſive, though many were ſuf. 
hciently legal. X 

Upon the revolution, this record appears to be removed ; and your lordſhips, 
upon looking into it, will find, what I think is a more probable cauſe of error than 
the other; namely, that the information was brought againſt the corporation—firlt 
by its corporate name, and then againſt particular individuals, {or uſurping par- 
ticular franchiſes; and it might be well thought, that thoſe ſeveral titles of different 
parties, no way depending upon each other, could not property be included in one 
information; I am perfectly aware that your lordſhips will fin 
it. | | | : | 

There are, however, a collection of caſes now put together in the laſt edition of 
Hawkins, by Mr. Leach, an! it ſeems to me that good principles enough are laid 


down there, to guide the diſcretion of the court, in what caſes they ſhall 3 
| ever 
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ſeveral matters to be joined together, and the offences of different perſons, and 
where not—and the reſult, I truſt, will be, that it is only proper and allowable to 
join the ſeveral offences of perſons in the ſame indictment or information, where 
they may depend upon the {ame title, and where the fault of one is connected with 


the fault of the other---that, beyond all doubt, may not be the caſe in. this informa- 


tion; then, I think, that if we were to look for error, with the diſpoſition too of 
the attorney-general of that time (Sir George Treby) not to puſh matters (which 
had been in his opinion carried too far) to extremity, your lordſhips will find a 
better ground of error there than any ſuppoſed error of proceeding againſt the cor: 
poration in their corporate name; for that has the ſanction of a multitude of au- 
thorities. Bj | 
But it is immaterial to me whether or no, if that matter was before your lordſhips 
in error, you would reverſe that judgment or not ; I reſort to the ſame argument 
upon this occaſion that I did before, that it is enough that the judgment 1s a judg- 
ment in force that a writ of error is not brought upon it—and that till it is, it 
muſt remain as if it had been ever ſo perfet. 8 5 5 
Lord Chancellor. Suppoſe all the franchiſes of that corporation had been ſeized— 
their corporate body remaining ſhould the exiſtence of their body, naked and de- 
prived of all its franchiſes, have ſtood in the way of the King's erecting another 
* for the governing the place, in the form in which the charter of Charles 
runs? EE As.) | h 5 
Mr. Boaver. I have a word or two to ſay to your lordſhips upon that ſubject: I 
am of opinion it clearly would not be ſo—I take it to be very clear, that the King 
cannot grant to two ſeveral bodies, acting in the ſame place, the ſame authorities, 
franchiſes, liberties, and powers, from the inconveniences 'that muſt perpetually 
ariſe from the claſhing of two co-extenſive juriſdictions ; but if a part of the fran- 
chiſes are extinguiſhed, the King may grant to a new body, thoſe franchiſes which 
the one cannot enjoy, and then none of the inconveniences can happen of one 
claſhing with, and interrupting the other; which is the only reaſon why there 
cannot be two upon all occaſions. 8 | 
This matter was conſidered a little while ago, in the King's-bench, in the caſe 
of the borough of Heligſione it is in the Term Reports, Eaſter, 1789, under the 
name of the King and Paſmore : your lordſhips will find upon that argument, that 
this queſtion has been a good deal conſidered; the report of that cale is ſo long, 
that I will not trouble your lordſhips now with reading it, I would rather refer to 
the argument of the learned editor himſelf z—that it is only the co-extenfiveneſs of 
the power that is any objection. to the grant, and that the King might grant a 
charter to others, in the ſame place where all the members of the former corpora- 


tion were not gone; for in the caſe of Helleſton it is ſtated, that the members of 


the old corporation were yet in exiſtence. | 

But the court, after much conſideration and great argument, and I have not read 
a more learned argument than that of the learned editor of thoſe reports, were f 
opinion, that the King has a right to grant a new charter, when an integral part of 
2 corporation is gone, without whoſe. exiſtence the functions of the corporation 
cannot be exereiſed, and the corporation has no means of ſupplying that integral 
part—the corporation is diſſolved to certain purpoſes ; in ſuch caſe the King might 
undoubtedly grant à new charter—might give the exerciſe of thoſe powers to ano- 
ther body, which could not be exerciſed by the body then in exiſtence ; and, I 
think, the judgment, in that caſe, will anſwer a queſtion put by a learned lord, 
that it is manifeſt the King has ſuch. an authority. | 

That corporations were diſſolved, appears from an hundred inſtances given in the 
King againit Poſmore ; Lord Macclesfield fates, that it had been queſtioned in what 
way the King might reſtore integral parts of a corporation diffolyed ; his opinion is, 
that the corporation is diflolved as ſoon as an integral part is gone—and he cites the 
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upon the ſubject, ſtill wider excurſions, and ſo as to find ſome difficulty in re- 
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beg, for the ſake of ſaving your lordfhips time, to adopt the learned argument in 
that report, as far as makes for this queſtion. 


I have endeavoured to make myſelf as intelligible as I could upon a queſtion of a 


good deal of obſcurity ; if it appears to your Jordihips that the defence, as now 


itated upon the plea, is, in this part of the cauſe, and after verdict, good; if it 
appears upon the firſt replication, that no power of amotion, of all the corporation, 


| was reſerved ; if your lordſhipy are of opinion, that the power of partial amotion 


was legal, and if it does not appear upon this record averred, that there was an 
amotion in fact of all, then the dla is entitled to have the judgment affirmed, 

If, upon the ſecond replication, it appears, that the original charter of Henry 
VII. was void, becauſe improperly granted, and incapable of confirmation —and, 
therefore, that the charter of Queen Elizabeth has no effect; if it appears too, that 


this judgment of ſeizure, though originally not intendgd perhaps to produce that 


effect, did, in conſequence of the events which happened in this particular caſe, 


and upon theſe particular franchiſes, belonging to thele particular men, become ab- 


ſolute, and prevent their replevin; if it appears, that there could be no body in 


_ exiſtence, under the previous charter, that could accept the grant of reſtitution, by 


James II. and if it appears at leaſt, that the corporation is in its nature diſſolvable, 


then, I truſt, upon that replication, we are entitled to retain the judgment. we have 


got. | 
| Adjourned, 


: February the 25th, 1799. 
Mr. SERJEANT ADAIR, 


I Lords, h a | 
THE arduous taſk now falls to my ſhare of winding up this long and intricatg 


argument, and of adverting to the great quantity of matter that has been a . 
_ ably urged by both the learned gentlemen, oppoſed to me; and, before I proceed in 


attempting to follow them, as well as I can, through ſo extenſive a field, it ſeemg 
only neceſſary ſhortly to remind your lordſhips of the manner in which this 
argument has been taken up. , ; 5 | 

My learned friend who ſpake firſt on that fide of the queſtion, made an attack, 
with ſome aſperity, upon my honourable friend near me (which he would have 
been better able to repel had he ſtood in my ſituation) for deyiating, as he was 
pleaſed to ſuppoſe, from the queſtion in. the cauſe, by running into matter ex- 
traneous fram the record, * launching into thoſe regiops of fancy and imagina- 


tion, into which he alledged the ſublime genius of my honourable friend might 
| ſometimes happen to tranſport him; but though that attack might very well have 
been ſpared, it ſeemed to me, that it did mot proceed from the heart and opinion of 
the learned gentleman who made it; becauſe he very early began to follow the ex- 


ample he had ſo much found fault with; and ſeemed to be ambitious of nothing 


but ſhewing, that his imagination was more active and vigorous, if poſſible, than 


that of my honourable friend, by making through the greateſt part of what he ſaid 


tyrning to the matter in diſpute; and there was ſome degree of good policy and 
good ſenſe (as there is in every thing the learned gentleman does) in taking that 
courſe, becauſe it ſeems to me, that on the ſide which it was his duty, as an advo- 
cate, to ſupport, it is much eaſier to declaim than to argue; and it may be much 
more for the intereſt of his client, that he ſhould be ſuppoſed to have omitte 
thoſe arguments which he left unanſwered, than to confeſs, that from the nature of 
the ſubject; they were incapable of receiving an anſwer. ' 
My other learned friend, inſtead of finding fault with my honourable friend . 


me, has alſo taken up his example in the outſet of his ſpeech; for he has adopted 
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ſome of the elegant metaphors which have been lent him by my honourable friend, 
and he has begun with ſtating to your lordſhips, that neither threats, challenges, 
defiance, or ſeduction, ſhould induce him to deſcend and meet us in the plain, in 
this caſe—but that he would keep himſelf ſecurely intrenched in the fortreſs-of this 
record, from whence it ſhould not be in our power, by any thing we ſhould ſay; 
to draw him. ))))! nl 

My learned friend ſhewed ſtill greater diſcretion in taking that line; but it can- 
not have eſcaped your lordſhips? hotioe, that this plain, into which no defhance or 
artifice ſhould induce him to deſcend, is nothing more nor leſs than the broad 


3 


Joundation of law, and the juſtice of the caſe ; and that the little fortreſs, in which 


he wiſhes ſo ſecurely to intrench himſelf, is the narrow limits of what is imperfect- 
ly ſtated upon this record; and, therefore, however 1 ſhall be obliged to take my 
learned friend upon his on ground, and to attack him in his intrenchment—and 
though, I believe, his courage will not ſuffer him to make a voluntary capitulation, 
I hope your lordſnips' juſtice will, at length, oblige him to deliver up the. citadel 70 
the King, to whom all fortreſſes ought to be ſurrendered. ET ; 
I ſhall endeavour, in'a caſe which has already occupied ſo much of- your lord- 
Mips' attention, to ſtick as cloſely. to the arguments which have been uſed by my 
learned friends, and to the ſubject-matter of reply, as the nature of it will permit; 
and though in doing ſo I mult trefpaſs more upon your lordſhips' time than I could 
wiſh, yet I will not add to that fault, by taking up any of it in apologies. I ſhall, 
therefore, take the order that has been adopted, I think, by both the learned gen- 
tlemen (tor they ſeem to have purſued the ſame) of dividing this ſubject into three 
arts. F NET | * * f - 
Firſt, conſidering the caſe as it ſtands upon the defendant's plea—and, . ee. 
the effect of what is introduced into the record by the firſt and the ſecond replica- 
tions, on the part of the relator. 5 VV + | 
The objection to the defendant's plea, notwithſtanding the very able and ingeni- 
ous manner in which it was attempted to be obviated, ſtill appears to me to have 
too much force to be deſerted ; for though a very plaaſible anſwer has been given, 
I think, it has miſſed the real point of the queſtion, and fallen ſhort of that con- 
viction which the importance of it requires ,, ': : o | 
The objection ariſes from principles which, I am ſure, are ſufficiently eſtabliſhed 
in your lordſhips opinion that in proceedings by quo warranto, it is not incumbent 
upon the proſecutor to prevail by any ſtrength of the caſe which he himſelf 
mould alledge and bring before the court: it is ſufücient for him to alledge the ex- 
iſtence of the franchiſe, Which is the fubject-matter of the. quo warranto—that it 
has been uſurped by the defendant- and to call upon that defendant to counteract 
the charge of uſurpation—not by a general denial of it, which your lordſhips xnow- 
has been repeatedly adjudged to be nugatory but by a preciſe and diſtin ſtate- 
ment of the title under which he claims that franchiſe ; and it is incumbent upon- 
him ſo to ſtate that title, that the court, before whom it comes for judgment, ſhalb 
be able, without departing from that record, to ſee every thing upon the plea. 
alledged by the defendant, ſufficient to give him a complete and perfect title againſt. 
the crown. 5 %% 0 2 Ts SY LEY Nr, 
My learned friends have been driven to pray a great deal of aid from the ſtatute 
of Jcofails, in this caſe, and from that clauſe in the ſtatute of Queen Ann, which 
undoubtedly extends them to proceedings in quo warranto ; without that ſtatute 
they could not have had even a colour of argument in ſupport of the preſent plea. - 
A number of caſes have been cited by Mr. Bower, in which, perhaps, it would 
be treſpaſſing unneceſſarily upon your lordſhips? time, minutely to follow him; but 
lomc/of which I ſhall take notice of, for the purpoſe of, diſtinguiſhing that princi- 
ple, © that after verdict, ſuch facts as ap»ecar necefſary to ſupport that verdict, and 
without which the verdi& would be clearly wrong, ought to be intended ;” certain- 
ly that principle, if conſidered as a general one, is much too wide to ſay that 
after the verdict, every thing ſhall be intended that is neceſſary to ſupport that ver- 
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dict, would be to (ay that a verdi& never can be wrong! but I conceive it to mean 
nothing more than this, that thoſe circumſtances which might be neceſſary to fill 
up every link of the chain on the part of the plaintiff - thoſe circumſtances 
which muſt be neceſſary, in evidence, to ſupport it, though they ſhould not be 
ſo ſpecifically alledged as to hold upon a demurrer; yet if it appears clear and ma- 
nifeſt, that the implication of the fact found upon the iſſue, directly tried by the 
jury, neceflarily ſuppoſes thoſe facts, then they ſhall be ſupplied : that ſeems to be 
the utmoſt extent to which it can go; and indeed one of the caſes cited by my 
learned friend (to which. I ſhall preſently refer your lordſhips) ſeems to ſtate a diſ- 
tinction that will enable me to get rid of moſt of thoſe authorities. | 

My learned friend has cited ſome caſes to prove a propoſition which 1 ſhall not 
deny, that no preciſe form of words is, neceſſary to conſtitute an averment. IF 
a fact is ſtated, to a common intent, ſo as to ſhew the court clearly, that that fact 


had its exiſtence, Which was neceſſary to ſupport the title of the party who uſes it ; 


that no preciſe form of words ſhall be neceſlary, I am ready to admit. . 

My learned friend mentioned a caſe. in rote, Charles, 497, which was on a pro- 
- miſe to permit the party to take away certain furzes growing upon the land, before 
Michaelmas : the objection was, that it was not averred that the obſtruction given to 
him was before Michaelmas ; the court held that good after verdict, becauſe it muſt 
be intended. The, defendant had pleaded non- aſſumpſit; your lordſhips know the 
pleadings in aſſumpſit are, of all others, the moit lax that are known to the law 
and the promiſe. being ſtated by the plaintiff, that he ſhould permit him to take 
away before a certain time; and the defendant having pleaded non-afſumpſit, the 
court held it ſufficient ; and they added, as a further reaſon, that jt was not ne- 
ceſſary to ſtate the time of che interruption, becauſe it was collateral to the pro- 
mile. 1 i „ OS | : 
There is another caſe for want o averring, that the cattle were levant and couchant 
upon the land: there the preſcription being alledged, for. cattle /zwant and couchant, 
and it being ſtated, that they had been turned in ;“ for uſing his right of com- 
mon aforeſaid ;” theſe words were held to be ſufficient to intend, after verdict, 


that the beaſts had been lewant and couchant, becauſe .otherwiſe they were not - 


agreeable to the preſcription found by the jury; nor could he be uſing his right 
of common, becauſe it did not extend to any others. 5 
There are two other caſes which appear to me clearly diſtinguiſhable in principle, 


from any application to the preſent — 1 Modern 169, and Carthew 7—one of which 


was a promiſe to pay fifty ſhillings, when the party ſhould receive money; and. it 
was averred, that he hed reccived money, but not ſtated how much. That was 


held to be good after verdict. n 


The other was an action for not weighing at the common beam: the objection 


was, that he had not averred that they were goods uſually ſold by weight, or that 
the defendant had not paid the toll for weighing. This was held good after ver- 
dict, by three judges againſt one. „ „%% a 8 ee 

It appears to me in both theſe caſes, that the objection to the non-averment, 
was matter not for the plaintiff to have ſhewn at the outſet, but which might have 
come as a charge on the other ſide; for the objection being, that he had not averred 
he weighed at the common beam, it was matter of diſcharge for the defendant to 


have faid, „ I did not come to the common beam, becauſe. mygoods are not 


weighablez or you have ſuſtained no injury, becauſe I am exemptfrom paying 


T. % nn x7: 4 1. #14 4 
The diſtinction, however, is ſtated in 2 Strange 1012, which was cited by my 
learned friend, in ſupport of his doctrine ; though on the contrary, it ſeems that 
the diſtinction ſtated there leads me immediately to the anſwer which I gave to the 


application of this doctrine, to the preſent record; for the whole muſt depend upon | 
the application—all this general doctrine in the books is of no conſequence. at all, | 
unleſs the principle of it can be clearly applies to the record before your . 
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1 need not follow my learned friend through the whole ſtate of the cafe, which is 


a long one; it was in a guare impedit, and the objection was for want of ſhewing a | 
| n to reſt my 


ſeiſin by preſcription ; but the doctrine laid down, upon which I mea 
diſtinction of theſe caſes in general, is this: | 


« The third and laſt point is upon the verdict, and that, * all think, has cured 


the not actually alledging a preſentation. 


„ The common leaning is, that it cures a title defectirely ſet forth, but not a 


defeRtive title ; the words of the ſtatute, 16 and 17 Car. 2, cap. 8, are very ſtrong, 

and on that act an actual amendment is never made, but the b 

attained by our overlooking the exception. | | 7 
« J admit, that if a title is not implicitly found, it will be ill; but, we think, 

the title being found, which ti a ſeiſin, it neceflarily follows, that a preſentation 

mult have been proved.” | | „ 


Now to adopt that principle which is ſtated in the book J have juſt read, it will 
be only neceſſary to ſhew, that the objection here is not of a title defectively ſet 


forth, but of want of ſetting forth any title which ſhall be ſufficient to ſupport. the 


defendant in his franchiſe; in order to that, we muſt ſee what is, and what is not, 


ſtated upon this plea. | . 
It is ſtated, that King Charles II. granted letters patent, by which he erected 2 


citizens and inhabitants of Cheſter, The plea thus far ſhews (for we are conſider- 
ing the plea ſeparately, and by itſelf) that Charles II. was granting a new conſtitu- 
tion, for the purpoſes of general government, to the city of Cheſter, 


Before the defendant can avail himſelf of any title under ſuch a charter, it moſt © 


clearly is neceſſary for him to ſhew, that that new conſtitution did take effect.— 


However, it might be helped by verdict, or aſſiſted by the ſtatute of Jeofails, if he 
had omitted to. ſet forth certain links in the chain, and to deduce a title regularly 
down to himſelf, after that conſtitution had been once eſtabliſhed in the city of 


Cheſter—it certainly can never be ſupplied; unleſs it is averred in this plea, that 
that conſtitution which King Charles meant to grant, actually did take effect. 

I ſubmit, that there is nothing ſtated upon this plea; from whence your lordſhips 
can collect or infer, that the conſtitution granted by the chatter of Charles II. ever 
actually took effect; for it is ſtated, what that conſtitution is, and that after giving 
the genera! power to the corporation to take a grant, and to have a common ſeal, 
there ſha!! be a mayor, recorder, and twenty-four aldermen (which ſhall include 


the mayor and recorder) forty common-council, two ſheriffs, and a number of 


other officers ; with the enumeration of which, it is unneceſſary to fatigue your 


lordſhips. 555 5 8 
Then it is ſtated, that the King did alſo appoint, nominate, and conſtitute, cer- 


tain perſons, by name, to the amount of twenty-tour, to be the firit and new. 
aldermen of the city aforefaid; and that he did alſo further grant, that upon the 


Friday next after the Feaſt of St. Denis, every year, the mayor, aldermen, and 
common- council, of the city aforefaid, or the greater part of them, might, without 


any contradiction, aſſemble and meet together, in the Common-hall of the city 


aforeſaid, and then might, by ferutiny, nominate and elect, one of the aldermen 
of the city aforeſaid, to be mayor. ; | i 

Then it proceeds, ſtating how they ſha}l ele& two ſheriffs - two coroners the 
murengers—and then it points out the mode of electing the mayor, in caſe of death 
or amoval, during his year of office and then the mode of electing aldermen, in 
caſe of death or amoval—it alſo appoints the mode of electing common-council- 
men, in the caſe of death or amoval ; this is all that is ſtated in the plea, with re- 


ſpect to the actual conſtitution, under the charter of Charles II. No mode appears 


upon the record, in which the firſt mayor, or the firſt common-council, of the city 
of Cheſter, came into exiſtence, unleſs by the King's nomination ; becauſe the 
charter, in no part of it, as ſtated upon this record—(and it is agreed by my learned 


friends on both ſides, that we cannot go out of the record) - directs how the firſt 
B | . mayor, 


enefit of the act is 


corporation, for general purpoſes, in the city of Cheſter—he incorporated all the 


©. 
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mayor, and the firſt common. council, ſhall be elected; on the contrary, the King 


actually names the. firſt aldermen, but does not name the firſt mayor and common- 
council; from what, therefore, is it to be collected, that the King did that which 
is not averred upon this record? „ 


My friends felt themſelves ſo much preſſed upon that. point, and the difficulty of 


intending preciſely, that the King did nominate a mayor or common council - that 


they had recourſe to other ſuppoſitions, totally. foreign, as well to the truth of the 
caſe, as to.every thing that is ſtated upon this. record. , 8 
It is ſaid, that after verdict, every thing is to be intended that muſt be proved to 
ſupport that verdict; and, ſay the gentlemen, the verdict having found that he 


was elected in the manner. here ſtated, which is by the major part of the mayor, 


aldermen, and common- council, cannot be true, unleſs there was a mayor and 
common-council.” Suppoſing even that intendment to be made, it does not go the 


length neceflary to ſupport this plea, becauſe if it ſhould even be intended, that 
there was, in point of fact, at the time Mr. Amery was elected, a mayor and com- 
mon- council, as well as aldermen, it does not appear, from any averment in this 
plea, or from any fact alledged, that theſe were a mayor and common- council 


elected under the charter under which he claims and, indeed, named by the 


King. 


So conſcious was Mr. Bower, that it would be too much to preſume, from this 


plea, that the King had actually nominated a mayor and common-council, without 
any averment that could at all lead to it - that he cites a number of caſes to ſhew, 
that the King might grant a corporation without naming the firſt officer—and that 
he might delegate that right of naming the officer to ſome other perſon. . | 

I ſhall not trouble your lordſhips with following him through the caſes, becauſe 


- 


I don't deny the the principle; but the neceſſity of ſuppoſing it, proves, in my ap- 


rehenſion, every thing for my argument. What is there in this record which can 
ead your lordſhips to that ſpecific ſuppoſition more than to any other? Is there fo 


much ſet forth in this charter (as it is upon this record) that the King aid delegate 


that power to any body ? any thing to ſhew who was to nominate, and in what 
manner to nominate? not one ſyllable upon this plea which can aſſiſt your lordſhips 
in making the inference contended for. ERP: 


Another inference Mr. Bower contended for, was. this, © if the King did not 
name, then,” ſays he, © the right of electing mult devolve on the body corporate, 


and we muſt take it that they elected in order to ſupport the verdict.“ It ſeems 


| impoſlible that intendment could be made, . becauſe the body corporate could never 


elect till all the conſtituent parts had an exiſtence ; this ſuppoſition, therefore, pre- 


fumes itſelf, and argues completely in a circle ;—we.mult ſuppoſe that the mayor, 


aldermen, and common- council, elected the mayor, aldermen, and council; it is 


an abſurdity in terms, and an argument to which nothing but the neceſſity of tha 
caſe could have driven a man of my friend's ſuperior underſtanding to reſort, . 


Then what is to guide your lordſhips in the intendment which you are called 
upon to make? Suppofing, for a moment, that the authorities went the length to 


ſupport that intendment, what is to ſhew how, and in what manner, this came inta 


exlitence ? . | a . 3 | 
And, I contend, it ts as neceſſary for him to fflew how he derives his title, as to 


affirm that he has any title at all; all the authorities are ſo—that it is not ſufficient 


for the defendent to affirm, that he has a title, but that he mult ſtate that title upon 


the record, and ſtate it ſpecifically, ſo that the judge who reads thc record alone, if 
that record ſtands uncontraditted, may be able to form an, opinion—whether, in 


point of law, he has made a good title or not. 


Then, that being clearly the law, if the defendant was at liberty to call upon a 


court to make unwarranted intendments, that he might have this, that, or the other 
title, without any thing upon the record which could lead them to infer the ſpecific 
title under which he claimed, he might juſt as well lay aſide all the forms of plead» 
ing at once; and a much better and ſhorter way would have been to have alledged, 


that 
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that he was duly elected an alderman of Cheſter—and when the jury had found 
that, to ſay, that they had found there were perfons capable of electing, and that 
they had duly elected. There would be an end of all the rules of pleading if it 
was once contended, that it was ſufficient for the defendant to call upon the court 
to intend a title to ſupport a verdict, without ſtating ſpecifically what that title was, 

Here your lordſhips will be driven to the neceſſity (if you are to ſupply the in- 
tendment) of conjecturing what is the title of Mr. Amery; for it being neither 
ſtated, that the King did nominate the firſt mayor and common. council, nor that 
the King did, what he might do, delegate the right of nomination to any other-—it 
much leſs appearing to what others-that right of nomination was delegated ; and it 
being impoſſible and abſurd to ſuppoſe, that the firſt mayor, alsermen, and com- 
mon- council, could be elected under the charter which was a charter of creation; 
it follows, of courſe, that if your lordſhips were now to turn yourſelyes to conſider 
what you ſhould intend to ſupply this defective title, one-half. of your lordſhips 
might intend one thing, and the other half another: one-half of your lordſhips 
might interid, that the King had nominated—the other half, that he had delegated 
it to ſomebody elſe (nobody knows who) to nominate ; but it is impoſlible that you 
could intend, that they had elected themſelves, becauſe that is an abſurdity and 
contradiction in terms. . VV 4 

I believe this will be the firſt time that ever a court of law has been called upon 
to make an intendment, to ſupport the title of a defendant, who has not ſhewn the 
court what that title is; and, therefore, this objection is not an objection of a title 
defectively pleaded, but of a title defective in its commencement—the firſt Rep of 
which has never been proves. Cs | ; | 5 

If we are to admit, that it is unneceſſary to make out the links of the title—if 
we are to admit, that Mr. Amery need not have averred, that after the mayor, 
aldermen, and common-council, had come into legal 'exiſtence, they had, from time 
to time, legally contintied that exiſtence ; it ſurely will be too much to ſay, that it 
ſhall not be incumbent upon Mr. Amery to ſhew, that the body from whom he 


derives his right, ever had an actual exiſtence under the charter of Charles II. at 


all; for if there was any other mayor and common-council in Cheſter—if there 
either was a mayor and common-council exiſting in Cheſter, antecedent to the 
charter of Charles II.—or if, ſubſequent to that charter, the mayor and common- 


council acquired their exiſtence in any other mode than the mode directed by it, it 


would follow of courſe, that Mr. Amery had not made good the title which he had 
fet up—which is under this charter ; and your lordſhips well know that a defendant 
in quo warranto, cannot reſort to any other. | | | 

Though your lordſhips ſhould be able to collect from the whole of this record, 
or from comparing different parts of the plea, that Mr. Amery might poſſibly have 
a title—though you ſhould be inclined even to go fo far as, upon the finding, to 
infer, that he was elected by the major part of certain deſcriptions of men; yet 
Mr. Amery having reſted his title upon the charter of Charles II. muſt ſtand or fall 
by it; wy 2 your lordſhips can ſee by that plea, that by the authority of that 
charter, Mr. Amery has a legal title to the office which he holds, he can avail him- 


ſelf of no other ground to ſupport his title. he 55 
This doctrine is laid down by the unanimous opinion of the court of King's. 

bench, when it was as ably filled as it was ever known to be, in the caſe of the 
King v. Leigh, which 1 mentioned at the outſet. 1 ſhall treſpaſs upon your lord- 
ſhips indulgence, by ſtating ſo much of the argument as turned upon this queſtion, 
a little more particularly : It was the caſe of the King v. John Leigh, the mayor 
of Yarmouth, in the Iſle of Wight, it is in 4 Burr. 2146— Mr. Serjeant Davy had 
moved, in arreſt of judgment, on the part of the defendant - cauſe was ſhewn by 
Mr. Serjeant Burland ; Mr. Serjeant Davy alledged, that it appeared upon the face 
of the record, taking in the whole of the pleadings, that the defendant had a good 


- 


title under the charter, | | Fe 
| 7 | OY. Herz 
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Here it was averred, and not denied, that it did appear upon the record itſelf, 

before the court, that the defendant had a good title; and, therefore, if he could 
not have judgment for him; Serjeant Davy contended, with a good deal of force, 
that at leaſt there could be no judgment againſt him, notwithſtanding the finding of 
the jury againſt his preſcriptive claim; he inſiſted, that though it had been objected 
that the defendant had put his defence on a title by preſcription ; yet it appears 
upon the whole record, that he had a title; for he has alledged, that he was choſen 
by a majority of thoſe who aſſembled upon the charter-day, and the charter appears 

upon the record'; and, upon the conſtruction of it, it was not neceſſary that he 
ſhould be choſen by a majority of the whole number of the electors in being. 
It was anſwered by Mr. Serjeant Burland, that the defendant cannot go into the 
conſtruction of the charter, becauſe upon this record the defendant founds his title 
upon preſcription, and denies the charter ; therefore, as the preſcriptive title, is 
found againſt him, he cannot reſort to the charter, of which he has denied the very 
exiſtence. A : „ „ Ogg OE OO : whe 20” 
Mr. Serjeant Davy replied, that the defendant does not found his title upon pre- 
ſcription only, though he acknowledged that he denied the acceptance of a charter; 
but upon the whole record, it plainly appears, that there was a mode of election 
directed by the charter, and that he was elected agreeably to the directions of it; 


and, therefore, there ought to be either an arreſt of the judgment, or an award of 

a re-pleader, on account of the immateriality of the iſſue. 

Lord Mansfield told Mr. Serjeant Davy, © it is too ſtrong for you—you have de. 
| parted from the title you have fer up and the iſſues are not immaterial—the judg- 
c ment muſt follow the title ſet up by the defendant againft the crown—it cannot 


be faid in general, that the defendant was duly elected.“ 
One of your lordſhips then at the bar, I obſerve, was of counſel for the defendant, - 
and preſſed upon the court the authority of ſome of the caſes, © Lord Manſ- 

field aſked, if they could cite any caſe where judgment had been refuſed to the 
crown upon an information in nature of quo warranto, where the defendant failed 
in the title he had ſet up; and it ſeemed acknowledged, that there was none, at 


" leaſt none were mentioned ;* whereupon bis lordſhip proceeded to obſerve, that 
ie « in civil caſes, if the plaintiff has no cauſe of action, he cannot have judgment.” 


II any one material iſſue,” —and this will be a point material for your lord- 
4 ſhips, in another part of the argument, which I ſhall have occaſion to trouble you 
8 ſhortly with, before I conclude “ If any one material iſſue“ (ſays the noble lord) 


nt « is found for the crown, the crown muſt have judgment.” He then gave reaſons 

' Why there could not be a re-pleader, and that was the concluſive opinion of the 
rd, court; and Mr. Juſtice Yates, who then ſat upon the bench, and Mr. Juſtice Aſton, 
" concurred in this opinion; ſo that your lordſhips perceive it ſtands clearly the ſettled 
15 law, in caſes of quo warranto, not only that the court cannot intend any thing, but 
e muſt even ſhut their eyes againſt facts appearing upon other parts of the record, 
ws Unleſs the defendant ſhews a ſufficient title upon his plea, he cannot reſort to any 


other, much leſs can the court intend any other, not ſpecifically alledged, to ſup- 
im. port his claim. | | | © | 

a The intendment, in this caſe called for, is tao uncertain to be applied to the title 
S5, et op for the defendant, becauſe there is no part of the charter of Charles II. ſtated 
upon this record, which enables your lordſhips to ſay, that this mayor and com- 
mon-council .ever had an exiſtence, or if they had, that it ought to commence by 


ion, Wthe charter of Charles II. No intendment that can be made can ſupply this defect, 

12 becauſe the defendant has not ſtated enough of the charter to ſhew, that thoſe who 

s by — him ought to have their exiſtence, and thoſe by whom he is ſtated to be : 
elected - „„ | | 

- Lord Chancellor. I believe they never do plead the actual exiſtence of the inte- 


gral parts that are neceſſary to an election — nor the particular elections nor the 
general continuance, 3 VVV 4 
„ | Mr, 


L 
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dict, would have been ſufficient in that caſe, becau 
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Mr. Serjeant Adair. I believe I can ſafely refer your lordſhips to all the prece- 
dents that are to be found in all the books of entry when I ſtate this, that they do 


not ſtate every link of the chain by which the title is deduced, from year to year, 


and the cor tinuance of the corporate body by ſucceſſive elections; yet there is 
no inſtance but the preſent, in which they have omitted to ſtate the manner in 
which the corporate body came into exiſtence, 7 | | 
Lord Chancellor. If they had ſtated a mayor named by the King, Aldermen (as 
they have) named by the King, and a common-council named by the King, and 
the manner of continuing them, it would not have been neceſſary to have tated, 
that they were in fact continued, nor that theſe integral parts exiſted at the time of 
the election; but the averment, that he being a common-council-man, was elected by 
the mayor, aldermen, and common-council, would then have been ſufficient. 
Mr. Serjeant Adair. Perhaps the averment that your lordſhip has ſtated, after yer. 
f if your lordſhips had ſeen enough 
upon the record to ſatisfy you, that the charter under which he claims title, has 
clearly taken effect, and has given exiſtence to all the conſtituent parts neceſſary to 
perpetuate its own franchiſes and exiſtence ; then thoſe conſtituent parts having been 


all brought into exiſtence upon the record, and put into a capacity of acting and 


continuing themſelves ; and then it being ſtated, that this perſon was one of them, 
and elected by the majority of them ſo deſcribed— ; N 
Lord Chancellor. In point of fact I believe it never is pleaded. 9 
Mr. Serjeant Adair. I believe the minute links are not always ſtated, but the 
the other is never omitted; I need not trouble your lordſhips why that ſhould be 
done, becauſe the body is never ſet in motion if the firſt effect of the charter is not 
ſhewn to have commenced. | 3 8 | 
There is this further to ſypport the ſtrength of reaſon againſt that intendment, 
Your lordſhips may intend any thing which may make the verdict a true one any 
one thing as well as another, for they have ſhewn no reaſon tothe contrary ; and my 
learned friend gave your lordſhips the choice of three or four intendments, ſome of 
which I have, I flatter myſelf, ſhewn to be impoſſible; but your lordſhips might 
have ſuppoſed, in order to ſupport this verdict, that though this charter of Charles 
II. purports to be a charter of creation, there were a mayor and common- council 
in Cheſter before; and that, therefore, the jury have ſaid truly, that Mr. Amery 
was duly elected by the mayor, aldermen, and common-council - but not the 
mayor, aldermen, and common council, created by the charter of Charles II. and 
my learned friends laboured this point the more, becauſe they were forced to admit, 
in the moſt direſt terms, that the defendant muſt abide by the title ſet forth in his 
lea. | | ; 5 5 
Iwill now follow my learned friend in his obſervations upon the matter of the 
firſt replication ; and he has confined thoſe obſervations to ſuch as ariſe upon the 
power of amotion only. I ſhall preſently ſhew your lordſhips, that both my learned 
friends have wholly omitted to give any anſwer to other material allegations in that 
replication ; but they have argued firſt againſt the conſtruction that we put upon 
the power of amotion reſerved in the charter of Charles TI. they have alſo con- 
' tended, that even if that conſtruction were true, or if upon the conſtruction 
they themſelves contend for, that clauſe was void, and could not take legal effect, 
Qill the conſequence would not be, what we contend for, to render the whole 


letters patent void; and, therefore, theſe are the points upon which J am princi- 
_ pally to addreſs your lordſhips in this caſe. | | 


I think it would be moſt regular to begin with eſtabliſhing the legal principle 
ypon which your lordſhips are to form your judgment; and that is, that if the 
clauſe in queſtion is contrary to law, and cannot legally take effect, the letters pa. 


tent are therefore voie. EY 
I ſhall content myſelf with only reminding your lordſhips of the authorities that 


L cited in the outſet, to maintain that propoſition, and ſhall add one or two more 


in reply to the anſwer that has been attempted to be given to it, | cite 


ferred your lordſhips to which was, that i 
the King, be void, the grant itſelf is void alſo ; it was for the purpoſe of that doc- 


alter the law of the land. 


Lords.) n © 4i%. | 525 


I cited 1 Coke 13, which is a part of the report of the caſe of 4/ton Woods —T did 


not cite that, ſo much for the application of the judgment in the caſe of Alton 


Woods itſelf, as for the doctrine laid gown Lord Coke, in the page that I re- 
a condition, expreſſed in the grant of 


trine, and not for the application of the principle of the judgment in the caſe of 
Alton Woods, that I troubled your lordſhips with the quotation, The ſame doc- 
trine is held in Hob, 223—1 Rell, Abridg. 164—2 Inſt. 534. 

It will be neceſſary for me, from the manner in which this has been argued, to 


ſtate this a little more particularly, for it will apply to both theſe queſtions, whether 


the clauſe itſelf 1s void, and whether ir avoids the charter ; for theſe authorities go 
to ſhew, that the King cannot, by his letters patent, or by any clauſe in them, 

I referred your lordſhips. to derte placita in Roll's Abridgment, one or two of 
which I will ſtate now, and only mention the reſt : —The King cannot alter the 


courſe of deſcent by his grant - he cannot make land deviſable by his charter—he_ 


cannot grant to a man, that he ſhall bold his land after his entry into religion, be- 
cauſe the right of the heir attaches by the common law —he cannot grant to another 
to hold pleas according to the courle of the civil law; for the King cannot alter the 
law; and ſuch a grant made to the Univerſity of Oxford was held void by the 
then juſtices of England. The King cannot grant a patent to hold a chancery ; for 
the common law is the inheritance of every man; and the King cannot preju- 
dice any man in his inheritance. | © 

'73' There are a number of others to be found under the ſame title, in Bro, Prerog. 
ſtating what things the King can, and what he cannot, do by his prerogative. 
There are ſimilar authorities to be found in that part (referred to by my learned 
friend) of the 17th volume of Yiner's Abridgment ; and the extent of this argument 
obliges me to follow the example of my learned friend ; without troubling your 
lordſhips with a minute recapitulation of every caſe to be found upon the ſubject, 
to refer your lordſhips to places where a number of theſe caſes can be found; thoſe 
caſes which well ſhew the ſame point to which I have cited the authority of Broo#'s 


| Abridement, are in page 124 of that volume of Viner. The book itfelf is of no 
authority, but your lordſh iP 


ips will find the authorites referred to in the margin. 
To the ſame point is 2 Izſt. 282, which I will not ſtate particularly now, be- 
cauſe I ſhall have occaſion to trouble your lordſhips with reminding you a good 
deal of the contents of the 2d inſtitute, in the courle of the argument; I, there- 
fore, ſet out with theſe authorities to ſhew, that the King cannot make a grant, the 


operation of which is contrary to the courſe of the common law, and ſhould alter 


the law, either in matters of deſcent, in matter of exerciſe of franchiſe, in matter 
of the proceeding of courts, or by what law they ſhall adminiſter juſtice, and there 
are a variety of other inſtances put ; and further, that if the King annexes to his 
grant a condition—if the condition is void, the grant muſt fall with It, 

I ſhall add one more authority, which is that of Lord Mansfield, in the caſe of 
the King v. the corporation of Cambridge. My learned friend Mr. Bower has 


choſen to impeach the authority of that caſe, but with much addreſs: he has im- 


peached it in a diſputable part certainly, and in a part for which I did not cite it, 
but not the doctrine for which I cited it. He calls in queſtion the dium, that a 
party in poſſeſſion may partially accept of a charter, and I, with my learned friend, 
do admit, that doctrine may be doubted ; but I cited it for the converſe of that 
propoſition which is, not that a charter may be partially accepted, but that a new 
charter muſt be rejected or accepted wholly. | 0 : 

Now that part of the caſe my learned friend has admitted to be good law ; his 
objection has even ſtrengthened the authority, becauſe it has expreſsly ſtated, that 8 
new charter muſt be ſo accepted—but he doubts whether any charter can be otherwiſe 
accepted; I, therefore, contend, that the King has, in this cafe, inſerted an illegal 
clauſe in the nature of condition, _ his grant of a corporation to the Thos 
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and inhabitants of Cheſter —that it is ſuch as by law cannot take effect that the 
King himſelf cannot give it effect - that it exceeds his prerogative — that, therefore, 
the whole charter falls to the ground—the condition being void the charter will be 
void alſo; and further, that the citizens and inhabitants of Cheſter cannot accept 
that charter without accepting the unlawful condition; for that the charter muſt be 
accepted or rejected in toto. 5 . 

Before I can, with any degree of confidence, call upon your lordſhips to decide 
this point with me, I ſhould certainly take ſome potice of the caſes cited by m 
learned friend, in hopes of eſtabliſhing a contrary poſition. | => 
My friend refers to Bacon's Abridgment, where the rules, with reſpe& to what ſort 
of deſcription ſhall avoid the King's grant, are ſtated. My friend, in citing ſeveral 
caſes to ſhew, that there are certain inſtances in which, though the King is deceived 
in his grant, the grant ſhali not be void, has entirely given the go-by to the ground 
of argument which I uſed in this caſe. : | , 

I do not (though I might} contend, that the King being eſſentially miſtaken in 
the law, the grant ſhall be void; but that it is void becauſe it cannot take effect ac- 
cording to the King's manifeſt intention; and I believe that will be found a full 
anſwer to every one (without exception) of the caſes cited by my friend that not 
one of them is a caſe (and I am perſuaded none ſuch is to be met with in the books) 
in which it has been held that the King's grant can enure in part, and be void in 

rt; or that it can take effect contrary to the intention of the royal grantor. 

That obſervation alone will furniſh a diſtinction in all the caſes my friend has 
Cited ; the deſcription, © ex certaſcientia et mero motu” can never ariſe in this caſe ; 
becauſe it does not depend upon the certain knowledge and mere motion of the 
King, whether his grant ſhall extend to alter the law of the kingdom. My objec- 
tion to this part is, not ſo much that the King was deceived, as that he was at- 
tempting to do what the law would not let him do; that failing in that attempt, 
the charter which conveys it muſt fail likewiſe ; for it can never be contended, as 
againſt the King, that they ſhould take the grant, though the condition annexed 
to it could not take effect. es 

The diſtinction alſo, that this principle of the King's grant being void on account 
of miſtake, in matter of fact my matter of law, is applicable only when it will 
enure to the King's prejudice, will not hold in this caſe ; for if your Iordſhips 
ſhould take this grant to be good, without the reftriftion annexed to it by the power 
of amotion, you would make it enure to the King's prejudice, that is to the preju- 
dice of the clear intention of the King's grant; for it would make it a grant in 
perpetuity of what it is manifeſt the King only meant to grant during pleaſure ; 
therefore, all the caſes cited are totally inapplicable to this part of the argument. 

It only remains, therefore, for me to ſhew, that this clauſe is of ſuch a nature as 
J have contended will avoid the charter (if I am right in the deſcription of it; that 
is, that this clauſe is in itſelf unlawful and cannot take effect) and then to ſhew, 
that if the charter will take effect without it, it will take effect contrary to the 
meaning and intention of the King. IX : 

I ſhall, therefore, firſt, contend, notwithſtanding it has been laboured ſo much 
to eſtabliſh the contrary, that the true effect of this clauſe, upon any conſtruction 
that can be made of it, if it were to take effect at all, muſt be, to give the King a 
virtual power of deſtroying the whole of this corporation, | 

Now I ſhall not have occaſion to trouble your lordſhips much with grammatical 
niceties, for I wiſh to reſt more upon the ſubſtance of the thing itſelf, than upon 
the grammatical conſtruction; the power is, © to amove one or more” (indefinitely) 
of the mayor, ſheriffs, and every other officer ; in ſhort, the enumeration extends 
to all the officers of the corporation, from the higheſt to the loweſt. Then, fay the 
gentlemen, but this muſt be ſo conſtrued as to leave a majority : they call upon 
your lordſhips to put a limitation upon the King's grant, contrary to the words of 
it, which are indefinite and without limit, in order that it may enure—why are 
your Jordſhips to put this conſtruction? © becauſe,” ſay they, „the meaning - 
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the clauſe ſhews.it ; for the clauſe that grants a power to amove any one or more, 
preſcribes the mode in which the vacancies made ſhall be filled up; and, therefore 
it is to be implied, that this power is to be conſtrued only to ſuch amotions as wi 
leave perſons who can fill up ſuch vacancies.” | | 
A moment's conſideration will enable your lordſhips to diſcern the fallacy and 
inconcluſiveneſs of the argument :—If the King ſhould have reſerved a power to 
amove all, then indeed if the conſtruction of the words had been ſuch that we had 


contended, that the King muſt amove a/l or none, the anſwer would have been 


complete. That cannot be the meaning, becauſe the King has reſerved a power for 
continuing the corporation, which could never attach if he removes the whole ; 
but when the King has, in the words of it, reſerved a power to amove one or more, 
it was neceſſary, if the King, who had a power to amoye one or more, ſhould 
think fit, only to exerciſe the power to the extent of one, two, or three, that a 
proviſion ſhouid-be made for filling the vacancies he ſhould ſo make. The clauſe 


that enables them to continue, by election, certainly affords no anſwer to that con 


ſtruction; becauſe that clauſe has full effect, if the King, in exercifing that power, 
ſhould not think fit to exerciſe it to the utmoſt extent to which it could be exerciſed. 

1 cannot now call upon my learned friends (for they cannot anſwer me) but I 
would call upon your lordſhips, to ſay, by what mode of reaſoning the operation 
of this clauſe can be reſtrained ?. how are your lordſhips enabled to ſay, what num- 
ber the King ſhall be permitted to remove under this clauſe? If the King had 
iſſued an order, removing a certain definite number of the aldermen and common- 
council--removing the mayor, ſheriffs, or any others; if it came in judgment 
before your lordſhips, upon what grounds would you be able to decide, whether 
that power was duly exerciſed or not ? Would your lordſhips decide, that if the 
order contained too many it ſhould be void in tote? I will ſuppoſe it not to be done 
by one, but by ſeveral orders of amotion—I will ſuppoſe -twenty-four orders of 
amotion, all dated upon the ſame day, to be ſignified ro the twenty-four aldermen 
of Cheſter—and I will call upon your lordſhips to ſay, if the King has any power 
of amoving them at all, which of thoſe twenty-four your lordſhips would retain ? 
Waich thirteen would your lordſhips ſay ſhall continue the exiſtence of the corpo- 
ration of Cheſter, and elect the other eleven? or by what means ſhould your Jord- 


ſhips be able to direct which eleven out of theſe twenty-four ſhould be ouſted, and 


the other thirteen remain? I conceive it is abſolutely impoſſible; and that, there- 
fore, this clauſe does (if it can operate at all) give to the King a virtual and active 
power of annihilating the corporation which he had created. : 

If I am right in that conſtruction, I need preſs your lordſhips no further in this 
cauſe, becauſe I am poſſeſſed of the admiſſion of both my learned friends, that in 
that extent, and upon that conſtruction, it would be unlawful z and then I will 
appeal to the authorities I have already cited to ſhew, that if that be the conſtruc- 
tion of the power of amotion, it is admitted to me to be void in itſelf, and then che 
charter is void; for it cannot take effect without it. Suppoſing your lordſhips to be 
able to ſay, how many the King ſhall amove, and which he ſhall amove—ſtill, I 
contend, that this clauſe would be equally contrary to law; and I perfectly concur 


with my honourable friend (who ſpoke ſo eloquently upon that part of the calc) 


that it would be infinitely more pernicious in point of effect; for it would be in- 
finitely leſs miſchievous that the King ſhould reſerve a power to deſtroy a corpora- 
tion, contrary to the laws of the kingdom in its firſt conſtitution, than that your 
lordſhips ſhould give perpetuity to that corporation, and yet give the King a power 
of garbling it at pleaſure—of turning out and disfranchiſing members of that cor- 
poration, which he had created with a nominal perpetual ſucceſſion, without any 
cauſe alledged— without any legal proceſs. I need uſe no arguments to your lord- 
ſhips' enlightened underſtanding, to prove that it would be infinitely more miſ- 
chievous it only remains for me to ſhew, that it would be-equally unlawful. 
I muſt here avail myſelf of the admiſſion of my learned friends, that if there is 


matter ſufficient to enable your lordſhips to take judicial notice, that this power 


Uuu2z | may 


528 Mr. SERJEANT ADAIR's [Hou of 


may affect the conſtitution of parliament it is void and contrary to law. Without 
deſcending into the plain that my friends have talked ſo much about, or departing 
from the fortreſs of this record, any farther than thoſe out-works of public acts of 
parliament, and judicial deciſions, to which I am entitled to reſort, I am at liberty 
to-avail myſelf of that admiſſion, to ſhew, that this grant is void. I conceive that 
every thing which appears, by public act of parliament, is as much within your 


Jordſhips* knowledge, as the record upon your table; the acts of parliament are not 


only upon your lordſhip? table, but engraven in your minds and memories - every 
thing that is a public law of the kingdom, is within your cognizance, as much as 
what is written upon the parchment of this record, and more. I would go one 


ſtep farther; I would venture to Rate, that your lordſhips not only may, but engt, 


to take notice of the conſtitution of parliament ; your lordſhips are an high branch 
of that conſtitution yourſelves—you cannot ſhut your eyes to the general conſtitu- 
tion of the parliament of the kingdom. Even if you had no information from acts 
of parliament (as in ſome caſes you have not) as to whether counties or boroughs 
are repreſented in parliament I {till think, that the knowledge of the conſtitution 
of parliament, is a matter within your lordſhips* breaſts, as to knowledgef and 
within your duty, as to protection. | | Bate | 
But if, for a moment, your lordſhips ſhould think, that you could draw ſo total 
a ſeparation between your legiſlative and judicial character, as the inſtant that you 
ſtepped into the one to forget all the knowledge that you have in the other, ſtil] I 


can bring it home to the judicial knowledge of your lordſhips, that this will affect. 


the conſtitution of parliament ; for your lordſhips are bound by an act of parlia- 


ment of Harry VIII. to know, that the county palatine of Cheſter, and the county 


of the city of Cheſter, do now ſend repreſentatives to parliament— that is a know- 
ledge which your lordſhips poſſeſs judicially, and cannot forget ;—your lordſhips 
are bound by the ſame to know, that the writs are to be directed to the chamber- 
lain of Cheſter, and that by him the precept is to be iſſued under the ſeal of the 
county palatine, to the ſheriffs of the city of Cheſter. 7 
Your lordſhips, therefore, know from legiſlative authority, that the ſheriffs of 
Cheſter are the returning officers of members to ſerve in Parliament: And then 
ſhall it be borne for a moment {even if my learned friends had not made that ad- 
miſſion which their good ſenſe and knowledge of the conſtitution extorted from 
them)— ſhall it be borne for a moment, that a clauſe which reſerves a power to 
the crown, to turn out ad libitum, without any ground alledged, the returning of- 
ficer of members to Parliament, ſhall not vitiate a charter 
It would be an imputation upon your lordſhips to think it neceſſary to argue it 
for a moment; it is ſufficient to ſtate it, and to refer your lordſhips io authorities 
that cannot err. I need not follow the arguments of my ingenious friend, who 
went over this ground ſo much better before me, ſhewing that the journals of the 
houſe are ingrafted into the act of parliament ; for which I have the authority of 
that great and noble lord who ſo long adorned the King's-bench. But if there is 
not a power of amoving another individual reſerved, it is enough that the King re- 
ſerves a power of amoving theſe returning officers. That is enough to conſign this 
Charter, with all the reſt of Charles II.'s charters, into that oblivion which alone 
can reſcue them from execration. 15 | | 4 
I need not dwell longer upon this part of the caſe. That a corporation, for the 
general government of a place, granted to the citizens and inhabitants, and eftabliſh- 
ing a mayor, aldermen, and common-council, with power to make bye-laws—with 
power of magiſtracy—with all the powers incident to government, mult have great 
weight and {way in the election of members for that place (let who will be the 
members) is a propoſition too clear to be dwelt upon in argument; but I need not 
pray that in aid, becauſe J conceive the ground I have already ſtated, to be ſo per- 
fectly decifive, that no mode of argument can get over it. Beſides, I conceive ! 
am warrantcd by the authority of Warren's caſe (which was originally cited) re 
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tend, that an alderman has a freehold in his oſſice I mean an alderman generally 
and indefinitely appointed or elected. | | | 9 — 

I do not thereby deny, what has been argued on the other fide, that the King has 
a power to direct the annual election of officers of corporations but I deny, that 
he has a power (let their election be when it may) to turn them out without cauſe, 
till the time for the next election ſhall arrive I deny that he has a power to con- 
ſtitute a corporation in perpetuity, and inſert in it ſuch a garbling clauſe as ſhall 
make all the members of it hold at his pleaſure ; I, therefore, contend, that there 
is no conſtruCtion, that can be received, of the clauſe in queſtion, upon which 
your lordſhips, as guardians of the law of England, can permit it to take effect, 

I contend, that if your lordſhips cannot permit it to take effect, by all the rules 
of conſtruction the charter muſt fall with it; becauſe there cannot be the leaſt doubt 
that the King meant to reſerve that power; there cannot be the leaſt doubt that it 
was his intention to garble the corporation of Cheſter—there cannot be the leaſt - 
doubt that he did not mean to give the officers of the corporation a perpetuity in- 
dependent of himſelf; and your lordſhips, therefore, by giving effect to the charter, 
without this clauſe, would grant a corporation in perpetuity, with their officers in 
perpetual ſucceſſion, independent of the King, when the King meant to grant no 
ſuch thing. | | ;N | ; 

If King Charles were to be raiſed from the dead, and aſked, at this moment, 
whether he would grant to the citizens and inhabitants of Cheſter the charter with- 
out the clauſe in queſtion ? he would ſay, « No! my object was to create a corpo- 
ration of which I ſhould have the garbling—a corporation which ſhould be for ever 
in my power—which ſhould be the inſtrument of all my corrupt and ambitious 
views—and without that clauſe they ſhould not have had it if they would.” 


That is the anſwer that would be given; and your lordſhips have heard already, 


from authority not diſputed, that they cannot accept it without accepting the con- 
dition annexed. : | 

The next thing J obſerve in the argument, which it is my duty to anſwer, is re- 
ſpecting another allegation in the ſame replication, that the mayor, aldermen, and 
common-council, of the city of Cheſter, however conſtituted, whether lawfully or 
unlawfully, were in fact amoved ; and there I muſt again put the dilemma with 
which my learned friend near me was ſo facetious in the beginning of his argument, 
and I truſt that the horns of that dilemma will not be quite ſo harmleſs as he ſeemed 
to flatter himſelf they were. . ; 

If the power of amotion is not unlawful, I have ſtated that there is no conſtruc- 
tion which can reſtrain the effect of it; but I am not much diſpoſed to dwell upon 
an argument ſo utterly contrary to my own opinion and feelings upon the caſe. I 
think the grant of the power, and the exerciſe of it, equally unlawful ; they dif- 
fered only in the motive ; the motive of the one was arbitrary and illegal, that of the 
other fair, and in its conſequences, for the benefit of the public, but bers, I inſiſt, 
unlawful. If the order of amotion by King James was unlawful, it could have no 
effect or operation; it could not remove the corporate officers of Cheſter if the 
once had a legal exiflence under the charter of Charles II. | 

I beg leave to ſay, that all Mr. Bower's arguments, with reſpect to the de facto 
operation (if I may ſo call it) of the judgment quouſque will apply with tenfold 
force in this part of my argument ; for we have no occaſion to pray the aid of any 
ſtatute, or any averments ; becauſe I conceive that it is diſtinctly averred as a matter 
of fact in this replication, that, whether right or wrong, theſe. men were actually 
amoved. | | 

I will remind your lordſhips of the mode in which that is ſtated :—lIrt is ſtated, 
that the perſons therein named were all the aldermen, and all the common-counci] ; 
and that the King made an order in council for removing them all, and that there 
were no others then in Cheſter ; he ordered, that they ſhould be, and they were 
thereby, amoved—thoſe are certainly only the words of the order, ſaying, © they 
Mall be and are hereby amoved.“ J, therefore, do not contend, that thoſe words 
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contain an averment of the fact of their amotion; but it goes on to ſay, that © after- 
ward, to wit, on the twelfth of Auguſt, in the ſaid year 1688, the ſaid order in 
council, under the ſeal of the ſaid privy council, was ſignified to them (ſtating their 
names) and thereby they and each of them, ſeverally and reſpectively, became and 
were amoved from their reſpective offices and places of aldermen and common- 
council-men beforementioned.” G 

Here is a diſtin averment of fact, and fact only; it is for your lordſhips to de- 
cide, whether this order was lawful or not ; here is a diſtin averment that it was 
made—a diſtin averment that it was ſignified -a diſtin averment that it was 
_ ; for it is ſtated, not only that they became thereby, but that they avere 
amoved. | ; 

My learned friend ſuggeſted a different mode, in which he ſaid this might be 
alledged ; I might ſuggeſt a dozen different modes and forms of words in which it 


might be alledged—bur I cannot bring my mind to alledge a clearer averment, than 


ſaying, they were amoved ; and it cannot be conſidered merely as drawing the in- 


| ference, for that inference of law was completely drawn before. The terms of the 


order were, that they were thereby amoved ; then it is added, that that order was 


ſignified to them, and that © thereby they became” —{(ſurely even there is a ſufficient 


averment of the legal effect) — then the addition, that they were amoved, means 
nothing, or it means the fact, that it was ſignified, and they were amoved—!whether 
lawfully and rightly or not I ſhall ſhew your lordſhips hereafter is immaterial) — 
then follows the legal concluſion drawn, “ that by their being amoved,” who were 
the whole body who had power to elect, (thereby the power in the laſt- mentioned 
letters patent, to elect aldermen, ceaſed and determined; that is the legal infe- 
rence —the fact is, there were no other mayor, aldermen, and common- council, in 


| Cheſter but theſe—theſe were by a certain order amoved—either lawfully or un- 


lawfully - but being in fact amoved, thereby the power of election ceaſed and deter- 
mined ; it did not ceaſe and determine becauſe it was unlawful, but becauſe there 
was nobody to exerciſe it it determined by the natural death of the parties; and 
if, inſtead of the ſignification of the order of council, James II. had ſent a battalion 
of the guards to Cheſter to remove theſe gentlemen, and they had come into the 
Town-houſe and turned them out, and ſaid, “ you ſhall never come here again,” 
and they did not come again, but were thereby amoved, the concluſion of law | 
would have been, that they aue amoved, and the power of election ceaſed ; ſo it 
would have been if he had cut all their throats. Therefore, it does not ſeem ma- 
terial upon this record to inquire into the legality either of the reſervation or the 
exerciſe of the power of amotion ; it is enough for me that it avas exerciſed in fad ; 
that it is averred that that exerciſe was effectual— that it produced its purpoſe—that 
the only perſons who could elect under the charter, were amoved. Then the de- 
fendant has no where brought them into exiſtence again; but on the contrary, ſub- 
ſequent matter is ſtated, from whence your lordſhips, if called upon, are forced to 


_ Infer, by irreſiſtible conclufion, that they ceaſed to exiſt, and continued in that 


ſtate of political nonentity ; becauſe your lordſhips find the next fact ſtated is, 
« that other perſons did act in their places“ —that.the King reſtored certain other 


. perſons who had, by certain other means (whether legal or illegal in this part of the 


argument don't import) been before removed, that they again took upon them their 
offices, and the charter which authorized them to do ſo, was accepted. 

Lord Chancellor. There are are two different replications I take it. 
Mr. Serjeant Adair. The acceptance of the charter of reſtitution is in the ſe- 
cond replication, but though the defendant is confined to his plea, the proſecutor, 
your lordſhip knows, may avail himſelf of the whole record. | 

Lord Chancellor. He cannot make one replication good by another, I am afraid. 

Mr. Serjeant Adair. But if your lordſhips ſee upon the whole of the record, 
that the plaintiff is entitled to judgment, we are not to ſtand by our own replica- 


tion if it is miſpleaded. If fads are found upon this record which ſhew your _ 
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ſhips that the defendant has no title to maintain his franchiſe, we ſhall, under the 
authority of all the caſes, be entitled to your lordſhips' judgment. 

I am not called upon in this part of the argument to pray that in aid ; my argu- 
ment is complete without it; I contend, that by the actual amotion, as well as by 
the actual death, of the members, the power of election ceaſed, unleſs the defendanc 
has again brought them into exiſtence. | 

Theſe are all the points that have been raiſed by my learned friend upon the firſt 
replication. | | | 

The ſecond replication leads us into an inquiry of conſiderable importance and 
extent, a | 

In the queſtions raiſed upon the ſecond replication, almoſt the whole law and 
conſtitution of corporations are involved: I ſhall endeavour to follow my learned 
friend's argument as cloſely as I can ; and upon the general principle that corpora- 
tions cannot be diffolved by any judgment, I ſhall not trouble your lordſhips with 
repeating that head of argument, which it is not neceſſary for me to maintain in its 
full extent, but ſhall claim your lordſhips' recolleftion. My learned friend ſays, 
and ſays truly, it is a ſtrong propoſition ; yet I am in your lordſhips? recollection, 
that I have cited authorities equally ſtrong in the ſupport of it—being a ſtrong pro- 
poſition, I thought myſelf right to cite ſtrong authorities for it, and when your 
lordſhips come to reviſe thoſe authorities, you will find them equal to the ſupport 
of the propoſition in that extent. | | > 95 

Though [ lay claim to the benefit of theſe authorities and though no caſe of a 
judgment whereby a corporation has been wholly annihilated and ceaſed to exiſt,  - 
has yet been found, I am not at all called upon to go all that length in ſupport of 
my argument upon this record; becauſe, whether a ſurrender might diſſolve a cor- 
poration or not, is not the queſtion here, for there has been no ſurrender—whether 


the King, by his prerogative, might diſſolve them or not, is not the queſtion here, 


though that would hardly be made a queſtion in theſe times; nor is it a queſtion - 
"whether a court of comnetent juriſdiction, by a final judgment of ouſter, might not 
diſſolve this corporation, becauſe there is neither a final judgment nor a judgment 
of ouſter upon this record; but the only point neceſſary for me to maintain to en- 
title me to your lordſhips' judgment is this, that by what is upon the record it ap- 
pears, that the corporation was not in a ſtate to be diſſolved, or to be conveyed 
away and granted to others, | 

Mr. Bower has attempted, with great ingenuity, to argue this point upon the 
effect of the judgment guou/gue, and, I think, except in one or two parts of his ar- 
gument where he has ſlightly touched the other ground, it turns wholly upon con- 
founding the effects of a final and of a guon/qne judgment; and, I believe, when 
your lordſhips come to conſider that part of his argument, you will find I am juſti- 
fied in that aſſertion. 

But, my lords, in turning over my note of my learned friend's argument, with 
reſpect to the ſecond replication, I find, that I have omitted (as he had omitted in 
its regular place) to take notice of an objection which has been raiſed to the alle- 
gation of the manner in which the charter of Henry VII. was granted. | 

This has been urged at conſiderable length, and with much earneſtneſs, by my 
learned friends, as if to ſhew, that when we argue the charter of Charles II. to be 
void, they will at leaſt be even with us, and prove the charter of Henry VII. to 
be void alſo. _ 55 | | 

If we are right in the propoſition, that the charter of Charles II. is void, I be- 
lieve we might ſafely concede to them the vther ; for it appears, their title will not 
be the better, for want of any valid charter ſubſiſting in Cheſter ; but there is only | 
one point of view in which that objection can be material, namely, ſuppoſing the 
charter of Charles II. not to be avoided by any fact contained in itſelf - and ſup- 
poling the members of the corporation, created by it, not to have been de fag 
amoved ; then it may become a material conſideration, whether the matter = 94 
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ſecond replication does ſuperſede that title (if I may ſo ſay) which the defendant 
would otherwiſe have; and it is contended, that the charter of Henry VII. could 
not ſtand in the way of the grant from Charles II. becauſe it was itſelf void, as 
being under a ſeal which was not competent to convey that franchiſe. 

Here I feel myſelf fo ſtrong in authorities, that I have no anxiety as to the event 
of your lordſhips' judgment upon this queſtion ; I will firſt clear the caſe by ſtating 
how far I admit the doctrine of my learned friends. I admit their general principle, 
that a corporation cannot-be granted by the King otherwiſe than under the great 
ſeal ; I admit it, however, with one exception, and I can ſhew that one ex- 
ception to be the caſe of a county palatine, by authorities, I think, too ſtrong to 


be reſiſted. | 
The propoſitions J have to maintain upon this part of the argument are theſe— 


that the ſeal of a county palatine is ſufficient to create a corporation within the 


county palatine—thar at the time of this grant, the county palatine of Cheſter ex- 


iſted, and was not merged in the crown (as has been argued) —and that there is 
upon this record, compared with public acts of parliament, to ſhew, beyond a 


doubt, that ſuch was the ſtate of this charter. he 

Firſt With reſpe& to a county palatine, the nature of that franchiſe is material 
to be conſidered ; and your lordſhips well know, that it is the higheſt of all fran- 
chiles which a King can grant, or a ſubje& receive; in truth, it ſets the ſubje& 
upon a level with the King, except as to his title and his crown alone. Solo dia- 
demate diſpar is the language of one of the books upon the ſubject—it makes him 
a lefſer King in fact, with a different title, and ſubject only in the laſt reſort to that 
King from whom he derives his authority. 555 . 

The nature of a county palatine is ſtated in ſeveral books of high authority 


Lord Coke, in 4 Iiſtitute 204, ſpeaking of the duchy and county palatine of Lan- 
Caſter (of which he treats together) ſtates the nature of a county palatine ; it is 


called comitatus palatinus, a county palatine, not @ comite, in reſpect of the dignity 


of an earl, but a com:tatu, and a palatio regis, becauſe the owner thereof, be he 


duke or earl, hath, in that county, jura regalia as fully as the King himſelf hath in 
his palace—(there can hardly be ſtronger words) - from whence all juſtice, honours, 
dignities, franchiſes, and privileges, as from the fountain at the firſt, flow, Neither 
by this charter was the duke of Lancaſter created count palatine, but the county 
was made a county palatine ; the power and authority of thoſe that had county pa- 
latines was king-like, for they might pardon treaſons, murders, felonies, and out- 
lawries thereupon—they might alſo make juſtices of eyre, juſtices of aſſize, of gaol 
delivery, and of the peace. | | 7 

So that it once for all anſwers the argument of my learned friend Mr. Bower, 
who ſuppoſes that juſtices of the peace muſt be made under the great ſeal ; for here 
is the exprels authority of Lord Coke, that the count palatine hath an authority to 
make juſtices of peace, if he fo pleaſed, within his county palatine. And the next 
inſtance Lord Coke gives of the pre-eminence of that franchiſe ſhews it, for all 
original and judicial writs, and all manner of treaſons and felony, and the proceſs 
thereupon, were made in the name of the perſons having ſuch county palatine ; and 
in every writ and indictment within any county palatine, it was ſuppoſed to be 
contra pacem of him that had the county palatine ; ſo that to be ſure, juſtices of the 
peace were to be created under the ſeal of the county palatine, becauſe the juſtices 
were aligned, not to keep the King's peace, but the peace of the county palatine. 

I need not trouble your lordſhips with reading all the words—there is nothing 
will weaken the ſtrength of them in any part, as ycur lordſhips will find by con- 
ſulting the book itſelf; but it appears in the opinion of this great and venerable 


oracle of the law, that whoever was ſeized of the county palatine (for he expreſsly 
ſays it was not perſonal) has, in right of that county palatine, jura regalia, in every 


reſpect as much as the King himſelf — ſubject (and that is the only thing reſerved) 
to writ of error to the King, in the laſt reſort, | | 
| There 
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There is, however, in ſpeaking of the duchy and the county palatine of Lan- 
caſter, a diſtinction between them which tranſient obſervers are apt to confound ; 
there is a material obſervation: pointed out by Lord Coke 206 :—** Lands,” ſays he, 
„within the county palatine, ſhould paſs by the duke's charter, without livery of 
ſeiſin or attornment.“ There is another badge of royal prerogative ; for your lords 
ſhips know the King alone, in thoſe times of feudal tenure, could grant and paſs 
by a grant without livery of ſeiſin or attornment. But of lands,“ and here he 
ſlates a diſtinction —“ But of lands, parcel, of a manor annexed to the duchy, 
without the county palatine, there ought to. be livery of ſeiſin, and attornment of 
tenants, and in the ſame degree is it in the King's caſe ; the reaſon hereof is, for 
that the county. palatine of Lancaſter was a county palatine, and the duke there had 


jura regalia.” 


So that there is a manifeſt and clear diſtinction, and which I hope your lordſhips 
will never loſe fight of in this part of the argument, between the duchy of Lan- 
caſter and the county palatine of Lancaſter. I he duke has pre-eminence in right of 
his duchy of Lancaſter, but Kill the county palatine was higher, and alone retained . 
that badge of diſtinction of royal prerogative which was not in the hands of thoſe 
who were out of the county palatine; that diſtinction is followed up in other caſes 
I ſhall have the honour to ſtate to. your lordſhips. | | 
There is another expreſſion of Lord Cok#s, page 209, in the ſame book, which 
is too material to be paſſed over; and the mare ſo, becauſe it refers to (I may almoſt 
ſay) the caſe that has been cited on the other fide, on this ſubject, which is that 
reported at length in Plaæuden, with regard to all the judges, and ſome of the King's 


ſerjeants. The reſolution of all the judges concerning leaſes made by the Chan- 


cellor of the Duchy-chamber, was, that if the leaſe, either in poſſeſſion or tever- 
lion, be made under the duchy ſeal, the leaſe is good, although in truth the Chan- 


cellor made it, and put to it the ſeal of the duchy ; for ſuch leaſes under the duchy 


ical, or under the ſeal of the county palatine, of lands within the ſame, are of as 
great force as of lands of the crown, under the great ſeal.” PM 
So that as far as reſpects the grant of lands, your lordſhips ſee that it is ſlated by 
Lord Coke, and ſtated as the opinion of all thoſe judges upon whole opinion my. 
learned friend ſo much relied, that the grant of lands has as great effect under the 
ſeal of the duchy, as of lands in England under the great ſeal. 
Lord Coke, in 210, recognizes the diſtinction again; he ſtates the general con- 


cluſion of law“ fo as the law concerning this point is, that for grants of rever- 


lions, by letters patent, under the King's ſeal of the duchy of Lancaſter, there 
muſt be attornment for lands out of the county palatine, to make a privity, as in 
caſe of a fine for the action of waſte or diftreſs ; but of lands within the county 
palatine, the reverſions pals by letters patent, under the ſeal of the county palatine, 
both for the eſtate, and for the privity of the action and of the diſtreſs.“ 

So that from all theſe authorities it is plainly the opinion of Lord Cote, that the 
county palatine is of ſo high-a nature, that the lands in it paſs without thoſe cere- 
monies which are neceſſary to paſs the lands of any other royal franchiſe than that 
of a county palatine. Theſe authorities are all taken from that chapter of the fourth 
Inſtitute, which treats expreſsly of the duchy and county palatine of Lancaſter. 

It is obſervable, the very next chapter of Lord Co4e treats expreſsly of the county 
palatine of Cheſter ; and the firſt thing to which I ſhall call your lordſhips? atten- 
tion is, that there is in Lord Coke's Inſtitutes, ſuch a chapter at all; becauſe at the 
time that Lord Coke wrote, the county palatine of Cheſter was in the hands of the 
crown, as much as in the reign of Henry VIII. or at this day. If, therefore, the 
doctrine which my learned friend near me contended for ſo ſtrenuouſly, that the 
county palatine was merged in the general rights of the crown, was true, your 
lordſhips would have found no ſuch thing in Cote {n/iitutes, as a chapter concerning 
the rights of the county palatine of Cheiter—it would have been a chapter of mere 
an.1quity, but not of law Lord Coke 1 have contented himſelf with layinge 
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thar ſuch a thing had once been, but for a century back had merged in the crown, 
und ceaſed to exiſt. ee a2 4 1855 | 
So that if legal argument could be'a ſubject-matter of demonſtration, I could 
Pledge myſelf to prove, that the regal rights of the county palatine are not merged, 

ut exiſt in full, except ſo far as they are altered by the force of any acts of parlia- 
ment. | 28 _— TORT” 
Lord Coke ſays, it is the higheſt county palatine, and the moſt antient, in this 
kingdom—that ' was granted to Hugh Lupus, by Willlliam the Conqueror; © this 
is the moſt antient and moſt honourable county palatine remaining in England at 
this day” (vet that it was, but that it #5) „ with which dignity the King's eldeſt 
fon hath been of long time honoured.”- | OT 

By this general grant, this Hugh Earl of Cheſter had jura regalia, within the 
x vin, and . conſequently had comitatum palatinum without any expreſs words 
thereof. N bb IL, — 3 * 

« And by force thereof, as incident to the county palatine, he created eight 
Cheſhire barons, which was the firſt viſible mark of a county palatine.” Now the 
power of creating the degree of baron, of honour and nobility, within the county 

palatine, as the King might do within the kingdom, is, of all other franchiſes that 
can be exerciſed, the moſt important. . | | 

Your lordſhips will find, that in King's Vale Royal, and other books reſpecting 
the antiquities of the county of Cheſter, there are divers inſtances ſtated of the 
creation of theſe barons, by the eatls of Cheſter, from time to time; and your 
tordfhips will find ſo far back as by Edward I. in the 49 Henry III. his father (ill 
living) a confirmation of the grant of the earls of Cheſter, to the barons of the 
county palatine of Cheſter, under his ſeal, which ſea! could be no other, as your 
lordſhips well know, than the ſeal of the county palatine ; becauſe Henry III. 
being then living, Edward could not have the uſe of the great ſeal. | | 

I will not fatigue your lordſhips more than I can avoid by entering further 
into this, Your loreſhips will find Lord Coke goes at large into this doctrine, from 
the firſt page I cited (204) treating of the duchy and county palatine of Lancaſter, 
through the two ſucceeding chapters to page 220, and of the county palatine of 
Chelter and county palatine of Durham; in all of which fimilar doctrines are to 
be met with, — 4 8 | N 

I will not tire your lordſhips with repeating the particular deſcription of the 
height of this franchiſe, which ts alſo to be met with in Davis' reports, which your 
lordſhips know are of very high authority. in the few caſes they contain; there are 
none more learned, perhaps. There your lordſhips will find, in 61 and the follow- 
ing pages, the high franchiſes and juriſdiction of a county palatine laid down in 
terms exactly uniform with the doctrine of Lord Coke, which I have ſtated. 

As I will fave your lordſhips the time and trouble of hearing thoſe authorities, 
which are little more than a repetition and recognition of thoſe I have ſtated from 
Lord Coke, you will forgive me in mentioning particularly two others, which it is 
the more neceffary to particularize, becauſe they are directly and expreſsly in point 
to the queſtion now before your lord ſhips. | | n 5 PE 

The firſt is from 2 Lutwwyche, 1237. I before mentioned, and referred your lord- 
ſhips_ to, this authority; but as this point of the argument has been ſo earneſtly 

-preſſed, and much reſted upon, ſince ] troubled your lordſhips laſt, I will beg to 
repeat what is ſaid in that book; becauſe it ſtrikes me as directly in point to the 
preſent queſtion, which I take to be, Whether the king can create a corporation 
under the ſeal of the county palatine? 7 N 

Lord Chancellor. I take the only point of the argument to be, Whether the court 
can take judicial notice of that authority, without its being averred ? 

Mr. Serjeant Adair.” If I am poſſeſſed of your lordſhips* opinion upon that, I 
will trouble you then with only one more authority, to ſhew that, in this very point, 
the doftrme which was laid down in Latæryche, which-I before cited, is recognized 
in a modern caſe, and the diſtinction expreſsly ſtated is, that in ſuch * = 

Weny 


+ 


n 


1 
N | : 
U 
1 i 
N 14 g f 
= - 
1 
5 £ +] 
t. $ F 
U ' * 
2 
"| 
5 Sy 
' # XE 
f 
1 
1 
1 
= 
. 
7 
- 


— | mart —-—— —-—ẽ K —-—¾¼ . 


— 


LF ank A 535 


tine. It is in 3 Salteld 111—*& There is a ſea 
ther for the duehy, that is, ſuch lands as lie aut af the coupty, palatine, and, yet 
are part of the duchy; for ſuck there ue, and; the dukes of ASAT Bold them 


but not as counts palatine, for they hag 


1 * 


tis for this 


regatia.” 


0 
within the county palatine; for ſo mighg the. count. palatinę of 125.599 having 7ura 
a l 6 Lis 9.1] 1 40 1 As 5 n Ee Rr - 
This laſt authority, therefore, is expreſs to theſe two points 1 Firſt, That a kor- 
himſelf, In the next place, I hat it may be g gated hy the king, during ſuch time 
as the county palatine is in him: And cher the coun | 
not merged in the crown; 1. ors | 7 & 


Then the queſtion is, Whether it appears upon this record, that there ix a count 


wry 1 » By, has, letters patent, 
3 , b op if bac ng if, 
Is it poffible that your lordſhips can now, fhut ypur eyes and; qubt Whether tpere 
is a county palatine of Cheſter at all? and doubt whether that county palatine was 

ö W have ex- 
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was, not to ſhew: that it had any operation now upon the county dae of Cheſ- 


it ſhall no longer be a principality but 2.cgunty palatine, as before. 


other ſeal ; and this act is to remove that doubt, and put the nomination in the 
chancellor of England, under the great ſeal. | , | 
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The 32 Hen. VIII. cap. 443;*is made for regula 


: lating the holding of county courts 
in the county palatine of Cheſter ; it is ſufficient to ſtate to your lordſhips, that the 
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whole of that act, which contains nothing material in the enacting part of it to 
this point, is a ſtrong recognition of the exiſtence of the county palatine, and its 
exiſtence in the crown. * : e | 6) 34 
The 33d Hen. VIII. cap. 13, reſpects the holding county courts in the county 
alatine. There is a remarkable clauſe, which directs the coroner of the county 
to be elected by virtue of the king's writ, De coronatore eligendo, to be awarded out 
of the exchequer of Cheſter. Now your lordſhips know that the writ, De corona- 
tore eligendo, is a prerogative writ z and therefore, though the crown had been en- 
abled by former ſtatutes to make juſtices of the peace, and others, under the great 
ſeal, yet ſtill, to ſhew that the county palatine exiſted in the king, that the king 
might not forget that he had the county palatine of Cheſter, that he might not 
fancy he was to confound that with what he held de jure coronæ, in the reſt of the 
kingdom -of England, and that he might not do every thing under the great ſeal, 
the act directs that writ to iſſue under the ſeal of the county palatine of Cheſter, 
The iſt Edi. 6, cap. 10, reſpecting exigents and proclamations in Wales and 
Cheſter, recites, © that the counties palatine of Cheſter, and of the city of Chet. 
ter, be antient and ſeveral counties palatine of themſelves; in all which ſaid coun- 
ties the king's writ hath not, nor yet doth, run.” So that though theſe counties pa- 
latine were unten to the crown of England, they {till retained their ſeveral juril. 
ditions, and are recognized ſo to do by this act. e 
The zd Edu. 6, for levying fines in the county of Cheſter, calls it in expreſs 
terms, * the king's county palatine of Cheſter;“ ſo that it recognizes the exiſtence 
.of it, and that in the hands of the king. 83 ESE 
The 43d EZ. for the ſame purpoſe of levying fines, refers to the very charter 
in queſtion before your E and ſpeaks of the city of Cheſter, with the ſub. 
urbs and hamlets, thereof, and all the land within the precin& and circuit of the 
Taid city, ſubutbs, and hamlets, as being long before, by our late ſovereign lord 
of famous memory, King Henry VII. by Ris highneſs's letters patent, bearing date 
at Cheſter, the ſixth day of April, in the one and twentieth year of his reign, di- 
vided, exempted, and in all things ſeparated, from the ſaid county of Cheſter.” 
Now is it poſſible for your lordſhips to ſhut your eyes againſt this expreſs recog- 
nition of this charter ? Inſtead of doing as the courts have always eonſidered them. 
i.lves bound to do, making intendments to ſupport the title of the crown, againſt 
the allegation of the uſurpation of franchiſe; are your lordſhips now called upon, 
For the firſt time, to make the unnatural intendment, that there are zzvo charters of 
H-nrv VII. of that date? when it appears clearly upon this record, that the char- 
ter of Henry VII. bears date the fixth of April, in the twenty-firſt year of his 
reign, divides the city of Cheſter from the county palatine of Cheſter is dated 
at Cheſter, and ſtated to be given under his county palatine ſeal. | 
Is it poſſible for your lordſhips' to ſuppoſe, that the act I have been reading means 
ſome other charter, when it Rates the date of the charter, and every thing it can do 
to identify ir? when it ſtates the ſubiject matter of the charter, and that, de fadlo, 
the city of Cheſter was ſeparated from the county palatine, by this very charter ? 
Or can it be contended, that this is not a ſubſiſting charter—a charter granted by 
the King in right of his county palatine of Cheſter, and duly granted under his 
county palatine ſeal ? The legiſlative authorities, however, do not ſtop here; I ſhall 
tre ſpais upon your lordſhip's ue ge by only eiting two more, which you will 
find to be extremely material itideed. oo PHO E | X 
"The firſt in order of time is, 23 Henry VIII. cap. 5, which is the act of parlia- 
ment for the eflabliſhment of the commiſſion of ſewers ; and your lordſhips will 
find the parts I apply to this argument, in the eighteenth and twentieth ſections of 


that act; and it is extremely remarkable indeed, and one of the moſt deciſive 


things that may have yct been ſuggeſted to your lordſhips? attention on this = of 
the queſtion; for having given general directions for the mode of iſſuing and mak- 
ing out the commiſſion of ſewers throughout England and other places, it then 


ſtates what {hall be done under this act in the county palatine of Cheſter. wow 
| | | - 7 5 the 
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the general proviſion had been made for the mode of iſſuing commiſſions, under the 
great ſeal, throughout the kingdom, why was it neceſſary to ſay a word about this 
county palatine of Cheſter, unleſs at the time it was a ſubſilling county palatine, 
with all its jura regalia in the hands of the crown ? But it does not ceaſe with that 
obſervation; it directs, that two commiſſions of ſewers be made out, one 
under the great ſeal, and another under the ſeal of the county palatine; and 
{which is the moſt material of all) the officers of the county palatine are directed, 
on fight of the commiſſion under the great ſeal, to make out another of the ſame 
tenor under the ſeal of the county palatine. 39801 | 
Now the concluſion I draw from this act is, in my imagination, not to be re- 
ſiſted ; it goes farther than I contend for; it goes to this, that, except in caſes 
where it is otherwiſe directed by act of parliament, the great ſeal can have no ope- 
ration in the county palatine ; except, for inftance, in the caſes provided for in the 
act of Hen. VIII. where authority is granted to make certain appointments under 
the great ſeal, and that they would not otherwiſe operate in the county palatine of 
Cheſter ;-for if the commiſſion, under the great ſeal, was available in the county 
palatine of Cheſter, they had nothing to do but to ſend it down there as well as to 
the county of Southampton, Bedford, or any other county in the kingdom. Bur 
though it is not left to the palatine officers of Cheſter to chuſe and nominate com- 
miſſioners—though it is not permitted them to alter a word of the tenor of the 
commiſſion—yet the act directs that they ſhall make another under the ſeal of the 


county palatine;— Why ſo if the great ſeal was available? What occaſion for that 


circuity ? Why ſend an inſtrument under the great ſeal to ſerve merely as a rough 
draught? That would be putting thoſe who held your lordſhip's high fituation in 
former times, in the mere ſituation of draughtſmen, who were to ſend down a copy 
of this commiſſion, unleſs there was ſome good legiſlative reaſon ; that reaſon was, 
that parliament thought it proper to place the power of appointing the commil- 
fioners, and of directing the mode of the commiſſion, in the hands of the chan- 
cellor of England; but that alone was not ſufficient to give it effect and operation 
on the county palatine ; it was to go with the authenticity of the great ſeal upon it, 
which parliament directed to be the authority for the officer of the county palatine 
to make out another commiſſion, which ſhould operate in the county palatine. 

It ſeems to me, therefore, that this act ſhews, beyond a doubt, not only that we 


have done right to ſtate this charter of Henry VII. as under the ſeal of his county 


palatine, but that we ſhould have done wrong if we had ſtated it to be under the 
reat ſeal. c | | 

l There is another obſervation for which I thank my learned friend, who, if he 
had the opportunity of making it himſelf, would do it ſo much better, that the ſta- 
tute of Henry VIII. for appointing juſtices of the peace, and juſtices of gaol de- 
livery, under the great ſeal, in the county palatine of Cheſter, having ſaid nothing 
about the ſheriff, the ſheriff is appointed under the ſeal of the county palatine, to 
this day. 0 | > | 

I ſhall trouble your lordſhips now with but one more act of parliament, and it is 
a very fingular one, and I am the rather called to obtrude it upon your notice, be- 
cauſe I think you would not be apt to look for it in the place where | have found it; 
for it is an act for ſtopping the ſpreading of adiſtemper among the horned cattle /—the 
ſtatute of the 26 George II. cap. 34, ſec. 45 that act takes notice of the alteration in 
the mode of our computation in the calendar, or what 15 called the alteration of the 
ſtyle, and mentions an inconvenience which might ariſe from th it alteration, in the 


city of Cheſter. 


It recites the annual meeting for the election of mayor and other officers of 
Cheſter ;—*« Whereas, within the city of Cheſter, the uſual and accuſtomed time 
of the annual meeting and aſſembly” (not of the mayor, aldermen, and common- 
council, but) “of the citizens of the ſaid city, for the election of the mayor, 


Heriffs, treaſurers, coroners, and leave-lookers, of the ſame city, hath been, on 


the Friday next after the Fealt-day of St. Dennis, yearly ; and whereas by an act 
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of parliament for regulating the commencement of the year, and for correcting the 
calendar now in ule, it was, amongſt other things, enacted, that all meetings and 
aſſemblies of any bodies politic or corporate, either for the election of any officers 
or members thereof, or for any fuch officers entering upon the execution of their 
reſpective offices, or for any other purpoſe whatever —which, by any law, ſtatute, 
charter, cuſtom, or uſage within this kingdom, were to be holden and kept on any 
fixed or certain day of any month, ſhould,” from and after the ſecond day of Sep- 
tember, 1752, be holden or kept upon, or according to the ſame reſpective nominal 
days and times whereon, or according to which, the ſame were at the time of 
making the ſaid act to be holden ; and. whereas by the ſaid recited act it was further 
enacted, that the holding and keeping of all markets, fairs, and marts, whether for 
the (ale of goods or cattle, or for the hiring of ſervants ; or for any other purpoſe, 
which are either fixed to certain nominal days in the month, or depending upon the 
beginning or any certain day of any month, and all courts incident or belonging to, 
or uſually holden and kept with, any ſuch fairs or marts, fixed to ſuch certain times 
as aforeſaid, ſhould not, from the ſaid ſecond day of September, 1752, be con, 
tinued upon or according to the nominal days of the month, or the time of the be. 
ginning of any month, to be computed according to the New Calendar, in the ſaid 
recited act mentioned; but that from and after the ſaid ſecond: day of September, all 


| ſuch markets, fairs, and marts as aforeſaid, and all courts incident or belonging thereto, 


thould be holden or kept upon, or according to the ſame natural days upon or accord- 
ing to which the ſame ſhould have been ſo kept or holden in caſe the ſaid recited act 
had not been made; that is to ſay, eleven days later than the fame would have happen. 
ed according to the nominal days of the ſaid new computation of time by which the 
commencement of each month, and the nominal days thereof, are anticipated and 
brought forward by the ſpace of eleven days, any thing in the ſaid recited act con- 
tained to the contrary thereof in any wiſe notwithſtanding, And whereas before 
the making of the ſaid recited act, one of the annual fairs within the ſaid city, com- 


monly called Michaelmas Fair, was begun to be holden and kept yearly on the 2gth 


day of September, and continued for feveral days afterwards 3 and purſuant to the 
directions of the ſaid recited act, the ſame fair will hereafter begin to be holden 
and. kept on the tenth day of October yearly, which is the day next after the feaſt 
et Saint Dennis; by wich means the Friday next after the ſaid feaſt will always 


| Hereafter happen during the time of holding and keeping the ſaid fair, and, there- 


fore, it would be very inconvenient to the? (not the mayor and aldermen, aud com- 
men council, but to the) © citizens of the ſaid city of Cheſter, if the annual meet- 
ing and aſfembly of the ſaid citizens, for the election of the mayor, and the afore- 
1a1d other annual officers of the ſaid city, ſhould continue to be holden on the Fri. 
day next after the faid feaſt of St, Dennis; then it makes a proviſion for remedy ing 
this inconvenience. | | 

Can your lordſhips eloſe your eyes here and forget, that by the charter of Charles 
II. the citigens of Cheſter had no buſineſs to aſſemble for the election of a mayor 
tor the election of ſheriffs — for the election of coroners for the election of muren- 
gers leavelookers—or any of the annual officers ? By that charter the citizens had 
no right to meet upon that day; the act, therefore, is nugatory; it recites a falſe- 
hood, for it recites, that the citizens had been uſed and accuſtomed to meet for the 


election of a mayor and other officers, when, by the charter Mr. Amery ſets up, 


they never had met for any ſuch purpoſe —they had nothing to do with the election 
of mayor. | 
Lord Chancellor. You mean upon this to argue, that the houſe ought to take ju- 
dicial notice that there is no ſuch charter of Charles II. and that there is ſuch a 
charter as Henry VII. | . | 
Mr. Serjeant Advair. It is very ſtrong judicial evidence when I find 'it a recital 
in an act of parliament. 110 

Lord Chancellor. There is no medium between judicial notice and nothing. 

Mr. Serjeant Adair. I conceive your lordſhips are to take judicial notice of acts 
of parliament, 8 . Lord 
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Lord Chantelhr. I don't mean to deny your argument, but only to know how 
ar you carry it. | 


| Mr. Serjeant Adair. I therefore think that J have proved I almoſt flatter my- 


ſelf that I have kept my word, and demonſtrated, that the county palatine of Cheſ- 


ter exifts at this day, and did exiſt in the reign of Henry VII. as a royal franchiſe 
in the hands of the crown, not merged in the crown, but to be conducted according 
to the rules and cuſtoms of the county palatine, ander the ſeal of the county palatine, 
in all caſes except where acts of parliament otherwiſe direct. Then I think this ob- 
jection, which my learned friends have laboured very much, muſt fall to the ground ; 
they were right in ſo doing, becauſe undoubtedly if they are not founded in that 
part of the argument, they have nothing to depend upon but the judgment guon/que, 

They argued it ably, but I truſt the weight of authorities is ſo great, that they 
will have done it ineffeQually. I ſhall, therefore, paſs over, with a word merely, 
what they have ſaid with reſpect to the charter of confirmation of Elizabeth: —if 
it could be contended under all that appears to your lordſhips upon this record, and 
from the general laws of the kingdom, that the charter of Henry VII. was a mere 
nullity, 1 agree with them that that which is originally void cannot be confirmed, 
and that if it is not a charter of grant, as well as of confirmation, it could have 
no effect as a charter of confirmation, ſuppoſing the former to be abſolutely void. 

They ſay we have not pleaded it as a charter of grant. I apprehend that we 
have, in this way—for we have ſtated a grant contained in that charter which is 
not in the charter of Henry VII. a new grant is expreſsly ſtated upon this record, 
and we are not under the difficulty that the defendant would be in this caſe ; for 
though it is holden that the defendant cannot plead a charter both as a grant and 
a confirmation, becauſe he cannot plead double, yet that cannot apply to the King; 
but Jam ſo confident that it is impoſſible to conſider this as a nullity, that I am 
very little anxious as to the fate of that part of the argument. 

I then come to the point which my learned friends ſeem to have ſtrongly wiſhed, 
if they could poſſibly, to have, wholly avoided. I mean the effect of the judgment 
quouſgue upon this record; for if they fail in that they fail in every thing, and there 


15 an end of their caſe. | 


My learned friend (Mr. Bower) was very deſirous of making an impreſſion upon 
your lordſhips? minds (wiſely if he could have effected it) by firſt conſidering this 
as if a writ of ſeizure had ifſued ; but I think your lordſhips will find that he after- 


' wards forgot to confider it materially in any other point of view. He admits that 


it is merely procefs to inforce appearance. | 

It may be material to your lord{hips (I don't ſay to underſtand, for that I am 
ſure you do already, but) to be reminded a little of the antient law upon this ſub- 
ject, and the nature of proceedings in eyre ; I can refer your lordſhips to an au- 
thority much more antient than any that has yet been mentioned, and which ſtates 
(as many of our antient books do) with great clearneſs and precifion, the very 
origin and foundation of the matter in queſtion; I mean a treatiſe of the law, of 


great antiquity, and very well known to your lordſhips, under the name of Britton, 


which treats of the juriſdiction of the eyre, He ſtates, That with reſpect to 
our commiſſion, and the eyre of our judges, our will is, that public proclamation 
be made in our market, and that as well within franchiſe as without, that all the 
freeholders may attend, and that all thoſe who claim any franchiſe in the county, 
on ſome day before us, or our juſtices before us come, and deliver the account in 
writing of what franchiſe he claims.” 

Your lordſhips fee, therefore, that upon the coming of the eyre into any county, the 
proclamations of the eyre are conſidered as notices to the owners of franchiſes 
within that county, and it is incumbent upon them to come in and claim their 
iranchiſes. 

My friend choſe to ftate the ſtatute of quo warranto, commorly called the ſtatute 
of Gloceſter, as a ſtatute -made merely for the eaſe and benefit of the ſubject; L 
concelve it is a ſtatute made for the good of the crown alſo, and perhaps for _ 
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general government (according to the policy of thoſe times} of the kingdom; for 
there being a vait number of unfounded claims of franchiſes ſet up againſt the 
crown in times of violence, it became extremely neceſſary, for the ſecurity of the 


Jul prerogative of the crown, and for the general good order and government of 


the kingdom, that the King ſhould have ſome means of knowing diſtinctly what 
franchiſes were claimed, and how they were ſupported ; I conceive that to be the 
Policy of the ſtatute of Gloceſter ; and, therefore, it ſeems to me to be throwing 
The us upon thole who claim franchiſes, to come in and claim them at the eyre. 
The book goes on to ſtate, Let the petitions of thoſe who claim franchiſes in 
the city be received, come they from whom they will, and let their claims be en- 


rolled, and a tranſcript of the ſame enrolment be delivered to the ſheriff; and as to 


all ſuch franchiſes as are not claimed, let the ſheriffs be commanded to ſeize them 
in the name of a diſtreſs, and be anſwerable to us for the iſlues, until thoſe who 
ſhall claim them have ſaved their defaults for not attending the ſummons ; and let 
them afterwards ſhew by what authority they have enjoyed ſuch franchiſe.” Now 


Can any thing point out with more diſtinctneſs and preciſion the origin of this pro- 


ceſs? for proceſs it is; and there lies the fallacy of the whole argument. 

My learned friend has argued it throughout as that kind of jadgment in the legal 
Tenſe and acceptation of the word, which requires to be appealed from, and is the 
jubject-matter of, a writ of error. I contend that it is no ſuch thing—that it is 
incorrectly called a judgment at all—and that this judgment guouſgue is nothing but 
ꝓroceſs to compel appearance—and that it can do away the rights of no perſons. 
That is diſtinctly ſtated in this book—it ſtates the obligation to come in; and of 
fuch as did not come in, © let the ſheriffs be commanded to ſeize them in the name 
of a diltreſs, and be anſwerable to us for the iſſues until thoſe who ſhall claim them 
have ſaved their defaults for not attending the ſummons, and let them afterwards 
ſhery by what authority they have enjoyed the franchiſe.” | | 

That is a diſtinct ſtate of the nature of it; that command to the ſheriff to ſeize 
is the judgment gueuſque, it is no other. My friend often called it, with more cor- 
rectneſs than he ſeemed to wiſh upon the face of this argument, an award. The 
term“ award” is applied to proceſs in the law. My friend's technical knowledge 
ſuggeſted the word to him; he has heard of an award of proceſs repeatedly, but 
he never heard that that award of proceſs was a judgment, the ſubject of a writ of 
error, or a judgment by which any perſons could be ouſted of their franchiſes. — 

ere it is expreſsly ſtated, that the ſheriffs ſnall be commanded to ſeize into their 
Hands, and that they ſhall hold them-—cill when? till they appear and ſhew by 
what authority they claim the franchiſe. 

ls not that plainly nothing but proceſs to procure appearance? does it not look 
to a future judgment to compel them to come in ? When one ſtrips this proceſs of 
the puzzle which has ariſen from calling it a judgment at all, which, in truth, it is 
not, nothing upon earth can be clearer than this queſtion. 5 

Your lord ſhips will find in the chapter of franchiſes, in the ſame book of Britton, 
pages 105 and 106, a direction given for inquiry, what perſons in the county claim 
to have returns of writs, or the cuſtody of our ſeal, or to appoint their own co- 
roner; and ſo of a variety of other franchiſes that are named in the book, or who 


_ claim any kind of exemption more than other people and then it ſays, 


Let the preſentments upon ſuch articles be pleaded in this manner: — Firſt, 
The claimants ſhall be ordered to appear on ſuch reaſonable ſummons as ſhall be 
mentioned in the chapter of ſummonſes; and then if the ſummons be atteſted, and 
they make default, the franchiſe ſhall be ſeized into hands, and the ſheriff ſhall be an- 
ſwerable to us for the iſſues, and to remain in our our hands until the claimants appear 
and aniwer ; and if thoſe who made ſuch default, have, of their own wrong, 
uſurped ſuch franchiſes upon us, our will is, that they ſhall be diſtrained on in 


| ſuch manner as ſhall be mentioned in the chapter concerning attachments in treſ- 


paſs and debt; and if they cannot clear themſelves, in terms, of the perſonal 
j | 8 wrongs 


- 
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wrongs committed againſt us, a clear diſheriſon of land (but then that is when they 


have appeared and cannot clear themſelves) and that they be diſinherited thereof.“ 

« 'Then our attorney ſhall immediately cauſe our writs of quo warranto to ifjue 
againit them, and by ſuch writs they ſhall be ſummoned ; upon which, if they 
make default, the franchiſes ſhall be ſeized into our hands, as above let forth, and 
lo remain, without any further ſummons, until our further orders!“ I 

The very terms of the judgment guzz/qze are to be found in this antient authority. 

If they come in and anſwer, judgment ſhall be reſpited for the determination of 
us and our council, whether ſuch anſwer be a continuance of the wrong done. to 
our crown, or a title of right in the tenants ;“ — lo that your lordſhips fee, that 
when this matter comes to be traced to its ſource, and to be examined with that 
peripicuity that is to be found in our antient books of the law, you will find ail 
the puzzle is of modern date, by confounding things. 


The truth is, that this (jrehgment, as it is called, but really this) azvard and ordar 


of ſeizure guouſgue took its origin from the nature of the eyre, which is a general 
call upon all the claimers of franchiſes to come in and claim; that if they did not 
come in to claim, it was awarded (ta uſe the term of my learned friend, which [ 
like well, becauſe it is applied to proceſs, which is the truth of the cale, it was 
awarded) that the ſheriff ſhould ſeize ; it appears alſo, that the ſheriff actually ſeized, 
for he is directed to hold the iſſues in his hands until - until when? until the party 
ſhall appear and anſwer; if the party ſhall come in, then it is to be inquired whe+ 
ther he has title to the franchiſe, and if he has not, judgment is to be given againſt 

This is the language of law, of reaſon, and of common ſenſe—not that a writ 
of diitreſs ſhall be confidered as a judgment. There is no caſe in the law where, 
without any future judgment pronounced, a writ of diſtreſs ſhouid grow up into a 
judgment; judgment groz/zue is the award of the writ of ſeizure, and no more; 
without the writ of ſeizure it is nothing— it paſſes nothing it has no words that 
convey any thing==it is a mere order to attend and to ſeize till the party ſnall an- 
wer, or till the further order of the court—if the ſheriff does not ſeize, it is no- 
thing; for it is a mere proceſs—a proceſs unexecuted. Then calling it a judgment 
is the cauſe of all this confuſion, and my learned friends having nothing to fay in 
this caſe, have artfully availed themſelves of that confuſion by applying all the au- 
thorities which are to be found in the books, as to the effect of judgments to this 
thing which they call a judgment, but which they admit in the outlet is nothing bur. 
a proceſs to compel appearance. | 5 

It might poſſibly be uſed as an argument, that to have any effect at all it may be- 
come, under certain circumſtances, the ground of a frat judgment; but it can 
never be argued, that a proceſs, to become effectual, ſhould of itſelf grow up into 
a judgment ; the thing is impoſlible and againſt all the rules of law. 

1 believe it was never in the idea of the juſtices itinerant, or any of the old 
lawyers in the kingdom, to apply this procels to the franchiſe of being a corpora- 
tion. Thoſe who claim franchiſes are to come in—the franchiſes enumerated are 
markets, fairs, keeping gaol, the right of tolis, exemption from tolls, and ſuch as 
are the ſubject of profit, or of manual occupation; but as to the mere capacity of 
being a corporation, it never, I believe, anterior to ſome of the modern niceties 
that have been taken up, entered the head of man, that it could be the ſubject ot 
ſeizure at all. | | = DN 

It ſuppoſes there is ſomething to be ſeized, and the ſheriff is to account to the 
King—account for what ? The franchiſe of being a corporation! And though i 
was endeavoured to be explained away by calling it metaphyſical reaſoning, there 
is much good ſenſe in the diſtinctions laid down in the books, and againſt which 1 
have not heard one authority cited, between a quo warranto or a proceſs exhibited 
againſt any party, to new by what, right they exerciſe particular tranchiſes, and a 


corporation fer claiming to exerciſe the franchiſe of being a cerpotation; Lonly 
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require to know what is the franchile of being a corporation; and that is clearly 
diltinguiſhable without any metaphyſics at all. | 

Tue diſtinction is plain and obvious. One or more perſons may be poſſeſſed of 
franchiſes by -the grant or preſcription which ſhall be the object of profit, which 
may be granted and regranted, or conveyed from one to another. But the exiſt. 
ence of tie body politic of a corporation conſiſts in aſſociating more perſons than 
one (I am ſpeaking of corporations aggregate) in ſuch a way as to enable them to 
act as one perſon might do, and that alone I conceive to be the eſſence (and it re- 
concile; a | the contradictions which appear in the books upon the ſubject) of the 
franchiſe of being a corporation, When any number of perſons are ſo united 
together by an act of incorporation, as to be capable of acting as one man might 
do- of taking and making grants — of making laws for the government of a city 
and acting as a great magiſtrate might do it is impoſſible that this capacity of act- 
ing jointly, which the Jaw does not otherwiſe give, till they are united by being 
made a corporation, can be the ſubject matter of a ſeizure—or that an information 
can be proper againit ſuch an abſtract politic capacity, 

I defire no better language than that of Lord Holt to expreſs this diſtinction; he 
gives his opinion (let them take the whole force of it againſt us, upon that part of 
the argument, if they pleaſe) that a corporation may be forfeited ; but he gives it 
as his clear opinion (in which there was no difference of opinion between him and 
the other judges) that ſuch a proceeding cannot be regularly had againſt the corpo- 
ration 1% as a body politic; and common ſenſe ſhews it. 5 

To oult them from the capacity of acting, is not the ſubject-matter of an 1: form- 
ation again{t them under that deſcription ; for the effect of it 1s, if any, to ſepa- 
rate the politic capacity from the natural perſons who have held it; then that mult 
be done by an information againſt the natural perſons, and not the body politic: 
An information againſt A. as mayor— againſt the twenty, four letters as aldermen — 
aud forty others as common-council-men, to know why they claim to be a corpora- 
tion, is juſt and proper; and if they in anſwer, can ſhew no title, they are ouſted 
—1t there never has been a corporation, then they are juſtly ouſted. | 

Another abſurdity is that of filing an information in quo warranto againſt a body 
pulitic for being a body politic—it they are not a body politic they can never 
appear to that information, they will be prejudged of their franchiſe without being 
able to appear; and, therefore, there are no perſons in exiſtence who can appear to 
an information charging them as a body politic, to anſwer for uſurping to be a body 

olitic, 

3 Therefore, whatever may be the difference of the opinions of the judges, upon 
that queſtion, whether the eſſence of being a body politic, which I have endeavored 
to define, may or may not be torfeited at all there is none in this, that they cannot 
be called upon to defend that franchiſe as a body corporate, But if ſuch and ſuch 
perions claim to have a market, the government of an hoſpital, &c, they are pro- 
perly called upon, they can appear by their corporation ſeal, and tell why they 
claim it, and if they do not claim it, can be ouſted from it ; becauſe it is a thing 
ſeparate from their political capacity, and capable of ſeizure. | 

have been accuſed by Mr. Bower, whea I troubled your lordſhips with re— 
ference to the remarkable caſe of the quo warranto of the city of London, of ſtat- 
ing only one fide of the argument; there was ſome foundation for the accuſation, 
bur not in the way in which my learned friend put it; for he would have it in- 
ferred, that I had ſtated only the arguments that were uſed in favour of the city of 
London. | h | 

Now I appeal to your lordſhips that I have taken the direct contrary courſe, and 
ſtated very little from the caſe of the quo warranto, except what I took from the 
argument of Sir Robert Sawver. I could not have called upon your lordſhips to 
conſider any thing that was ſaid by Sir George Treby, great as he was in the law, 
while pleeding for his clients as recorder of London; but I could claim ſome at- 
tention when I quoted what that great lawyer (Sir Robert Sawyer) * wy 
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pleading for the crown, in a matter which the King had almoſt as much at heart as 
the crown upon his head. I am in your Jordſhips' recolle&ion, and will not, at 


this late hour, re- ſtate what I have ſaid, but appeal to your lordſhips' inſpection of 


the book hereafter, that all the diſtinctions l am now arguing from, all the diltinc- 
tions between the proper perſons againſt whom informations ſhould be filed, and 
the proper judgments on thoſe informations, were taken by me wholiy from the ar- 
gument of Sir Robert Sawyer; ard I ſay, that he colle&s them correctly, and con- 
curs with me, and all the lawyers who have ever written and ſpoken (till the argu- 
ment upon the preſent queſtion) that the proper information for uſurping particu/ar 
franchiſes is againſt the body politic the proper information for claiming to be a 
body politic, is againſt the individual perſons ; he concurs with me, that the proper 
judgment againſt particular perſons claiming a franchiſe, is ſeizure of the body and 


judgment of ouſter. I have cited high authorities to ſhew, that nothing ſhort of a 


direct adjudication, that the parties ſhall be excluded from their franchiſe, can have 
that operation in point of law. | - , 
My learned friend, in arguing that judgment of ſeizure, has forgot to lay down 
what he begged leave to take up at the beginning, conſidering this as if a writ of 
ſeizure had iſſued. He ſays, the King, by the ſeizure, is poſleſſed of a defeaſible 
intereſt ; be it ſo. Then he ſays, the King, therefore, while he is poſſeſſed of that 
defeaſible intereſt, may grant that defealible intereſt ; for he may grant that which 
he has. ; Ty . | 
In the firſt place, that argument can neyer apply till there has been a ſeizure, and 
till the King has it. 8 f | | | 
In the next place, it won't ſerve my learned friend's purpoſe if it does apply ; 
for Charles II. has made a corporation in perpetuity, or none at all; and there ap- 
plies the authority ſuggeſted in one of the printed reaſons of the caſe, if I recolle& 
right, that the King cannot grant more than he has ; and, theretore, in the autho- 
rity cited from A 7 rhe (l think it is) if the King, having only the cuſtody of land, 
grants the land iticlf, the grant ſhall be void. Good God! can the applica- 


tion be more direct, even taking my learned friend's argument to be right? If the 


1 


King has only the cuſtody of the rights of the corporation, and grants the corpo- 
ration itſelf, ſurely his grant ſhall be void, If the King has only a defeaſible in- 
tereſt—and he has granted an indefeaſible intereſt—if he has granted the corpora- 
tion when he had only the cuſtody of it by the ſeizure, then the grant is void. 
My learned friends have argued, “ but if this defeaſible intereſt be not reple- 

vied, it muſt remain in the King's hands, for there is no other way in which it can 
be taken out ;” I deny that. The King may give it back if he pleaſes ; if the King 
has a defeaſible intereſt is it poſſible to contend that he may not part with that de- 
feaſible intereſt ? This proceeding is not in the eyre the proceſs may be effectuated 
at a diſtance of time—and it is not efſential to the King's-bench, that a proceſs, 
determinable there, ſhould be determined in any preciſe time whatever, 

My learned friend then recurs to a part of the caſe which I thought nobody 
would ever reſort to again—which I thought had been forgotten and buried in 
filence ; I mean the ſuppoſed authority of the caſe in the 15 Edward IV. I am per- 
{:&ly indifferent whether your lordſhips agree with my friend in ſuppoſing the au- 
thority of the Vear book to be a better authority than ex#ns or not, becauſe there 
is no contradiction between them; your lordſhips have only to read the correct ac- 
count of it given in the Year-book, and there 1s nothing ſo clear, as that no autho- 
rity is to be found there agaizf! the opinion in Jenkins, or for th. t doctrine the caſe 
15 cited to ſupport. $7192 | ; BY EY 

Your lordſhips will ſee, that thoſe who argue on the other fide are counſel, and 
not judges ; and that when the chief juſtice of the King's-bench comes to inquire 
what judgment ſhall be given, and whether it ſhall be a final judgment of ouſter or 
of ſeizure only —it is agreed it ſhall be a judgment of ſeizure. Then What does 
Jenkins report? your lord hips know; indeed I have my friend's own authority in 
another part of his argument; he ſaid, „ he ſhould eite but few authorities to one 
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point, becauſe one was Tenkirs, who was a very high authority.” The next day 
he te!ls your lordſhips, that Jenkins is wrong in what he has reported as the unani- 
wous opinion of eight judges, in the Exchequer Chamber !—that no ſuch thing 
ever happened, and he is totally miſtaken! | | | 

I ſhall only refer your lordſhips to the record itſelf, to confirm the opinion of 
Jenkins; for from the record it is evident, that the opinion of all the judges in the 


Exchequer, upon ſolemn argument, was, that the franchiſe was not the ſubject of 


forteiture befcre appearance; and, therefore, the judgment was ordered to be— not 
that it ſhould be ſeized as forfeited —not that the party ſhould be ouſted of the 
franchiie, but that it ſhould be icized till the court ſhouid further order. It is a 
new, a modern, difcovery indeed, to attribute to that judgment any other effect. 
Aly friend wants your lordſhips to believe, that the ſubſequent proceſs was irre- 
gular ; all I contend is, that whether regular or irregular, it furniſhes a decihve 
proof that a judgment groz/gue was not conceived to have any other operation. 

But at the time when theſe pleadings were drawn, and ſettled by my friend, the 
recorder of Cheſter {than whom no man could ſettle them with more accuracy and 
ability) it was not found out that a judgment guou/gue was ſufficient to cauſe a for- 
teiture ; for if it had he would have looked out for the boon which we had given 
him; ave had ſtated that judgment; guer/que; he would have made us a bow tor 
that favour ; he would have told us we, had faved him the trouble of a rejoinder; 
{or by that judgment the buſineſs was completely done, the charter of Henry VII. 
was at an end, and there was no ſubſiſting charter but that of Charles II. inſtead of 
which my friend has taken the pains to draw a long rejoinder, the offspring of a 
fertile imagination, and to alledge, that after this judgment gzoufgue, ſuch farther 


proceedings were had that, by virtue of en, the old corporation became diſcor- 


porate and diſſolved, &c. | 
Would my friend have done that would the ſuggeſtion which is negatived by 


the jury (which, therefore, was a mere creature of the imagination) have ever 


entered into his head if he, or any other man, had believed it any more than a 


mere preeels, a mere mandate for a writ of ſeizure? Or would he have been at the 
pains of itating a fact upon which he knew we muſt join iſſue, and that the iliug 
would be found agaivit him? PE FFF 

Your lordſhips muſt impute top the greateſt abſurdity to the proceedings of the 
greatelt lawyers that ever exiſt: d; for all the final jucgments, from the firſt ex- 
iſtence of law down to the time | am now ſpeaking, in quo warranto, are juſt ſo 
much of waſte paper, if the argument of my learned friend is right. They might 


have reſted with more fafety upon the judgment grucafqre 3 for thoſe who wanted to 


tear away the reſt of the corporations, would have had lefs trouble in that method, 
than afterwards iſſuing out nugatory proceſles, giving them time to come in, and 
then procceding to that ſolemn farce of a final judgment, after a judgment which 
was previouſly final in 1ts operation. I | 

My lords, hitherto I have conſidered this judgment guruſgue as a proceſs, and as 
merely a proceſs- it is leſs than a procets! it is nothing but the mandare for a pro- 
%a proceſs may produce legal effects, becauſe it mult be ſerved upon the party, 
and return mult be made to that proceſs; the court will ſee whether that party has 
been ſerved, or has fo eluded juſtice as to be the ſubject of a proceſs of another, a 
different, deſcription ; but was it ever heard that an award of proceis ſhould ever 
ſubject a man to a penalty for default of appearance ? and this judgment guoz/que 
can be conſidered in no other light. _ ; JJ 8 

Your lordſhips fird in all other inſtances, wherever there was a ſerious and deli- 
berate intention of overturning the franchiles of a corporation, they have never 
thought of this trick, by ſaying, © we will iſſue an award of a writ of ſeizure 
we will give a judgment guorque ; the attorney -general will take care it ſhall never 


be ſerved; no whit of ſeizure thall iſſue, but next term he ſhall come, and ſhut the 


doors forever againſt people upon whom no proceſs had ever been ſerved.” If ſuch 


a doctrine could be received, it would be not only contrary to every principle of 
| . | | law— 
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law—contrary to the practice of every court upon earth, but it would be attended 
with milchief ſo big, that if your lordſhips found yourſelves forced to give ſuch a 
judgment in your judicial capacity to-day, you would find yourſelves called upon 
to redreſs 1t in your legiſlative capacity to-morrow ; nay I am ſure one or other of 


your lordthips who hear me, would inltantly bring in a bill for abrogating ſuch a 


ractice. | 
: I, therefore, conceive it is impoſſible to contend, that a judgment guor/gue ſhould 
have ſuch an effect. I call it a ;ugment merely in compliance with the terms of 
the record and the phraſe of my learned friends ; but in no one ſenſe does it partake 
of the nature of a judgment; and that leads me to another argument of my learned 
friend, which ſhews the diſtreſs he is driven to upon this point (whieh I think the 
broad ground of the caſe) that ſuppoſing it to be informal, it mult ſtand good till 
reverſed. My anſwer is, hat there is nothing io reverſe! how would my friend 
bring a writ of error upon this g:u2v/que judgment? a writ of error upon an ord-r to 
the ſheriff to ſeize ! the truth is, there is nothing to reverſe ; but then, ſays he, 
„ by this the King has got poſſeſſion de fas of your franchites, and you have not 
{tzted that you have ever got them back again.” 

[ give two anſwers to that: firft, the King de facto has not got poſſeſſion; for this 
judgment, award, procels, diſtreſs, or whatever you may call it— this guouſgue judg- 
ment has never been carried into effect! for all the proceſs ſubſequent to it is nega- 
tived by the finding of the jury. Then I tay the King has poſſeſſion of nothing 
de facto ] ſay that the corporators of Cheſter were not oulted either in law or in 
fact ; then there was nothing which could be the ſubject of a writ of error—there 
was nothing to replevy, becauſe nothing had been ſeized ; otherwiſe the corpora-- 
tion muſt be in a miſerable ſtate indeed! There is a judgment againſt which they 
cannot have a writ of error, for it is not a judgment; and they cannot replevy, 
becauſe there has never been a ſeizure ! | 

But the anſwer, which I think very ſufficient, is, that the King had not the fran- 
chiſe, and that it was never out of their hands to be the ſubject of replevy, Ano- 
ther anſwer is, that if the King had it, he has given it them back again; if it be 
true that the King had the franchiſes of the corporation of Chelter, it is admitted 
that he had them only as a defeaſible eſtate ; it is admitted that he could not, there- 


tore, grant them indefeaſibly to another body. If his charter was the grant of a 


detcalible eſtate only, he granted no more to the new corporation, if I may fo call 
it, than what was defeaſible in its nature, and admitted to be ſo ; his ſucceſſor (who 
was the ſame as himſelf) afterwards thinks fit to give back the perpetual intereſt to 


the party who had it before; and what principle of law ſhall reſtrain him from fo 


Coing ? | 

Thetefore, whatever view your lordſhips take of this caſe, in every way of con- 
ſidering it, there is an end of all poſſibility of your lordſhips giving judgment for 
the detendant; and the converſe is true, I conceive, upon the authorities I have 
ſtated, thit you mult give judgment for the crown. | . 

I will, before I return your lordſhips my final thanks for the great indulgence I 
have experienced, recapitulate, ſhortly, the grounds of the argument. They ſeem 


to be theſe : 


Firſt, that the defendant has failed of ſta ing a complete title himſelf. 

That if the charter of Charles II. ſtood unimpeached by any thing extrinſic, he. 
has not ſet forth even under that charter, ſuch as it was, a ſufhcient title, becauſe 
he has never given life and exiſtence to the electing body under that charter. 
Next, if he has done ſo, and if that body ever had a&ua/exittence, that it never had 
legal exiſtence, becauſe that charter was void, as containing a void condition of a 
power of amotion. That power of amotion not being capable of being exerciſed by 
law, the King did not mean to grant the perpetual exiſtence of the corporation, other- 
wiſe than ſubject to that illegal power. Your lordſhips cannot conſtrue the act of 
King againſt himſelf, as giving that which he did not mean to give; the citizens 
and inhabitants are not permitted by law to accept a part without — - 
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whole; therefore the charter of Charles II. never exiſted — it fell a victim to its own 
inherent vices —it died by a diſorder it had at its birth, and before it could ever 
come into activity. . 5 | | 
If the charter of Charles II. had no inherent defeR, it muſt fall, becauſe it had 
not a ground upon which it could ſtand ; fince a new charter of incorporation can- 
not be given to a place where there is a ſubſiſting corporation at the time. It is 
expreſsly found, that at the time of the information by Sir Robert Sawyer, and at 
the time of this judgment guov/ze, there was a ſubſiſting corporation in Cheſter, 
under the charter of Henry VII. confirmed by Elizabeth; that charter I have 
argued, and I hope proved fully, was properly granted under the ſeal of the county 
palatine; and, therefore, was ſubſiſting at the time of the judgment guouſque 3 if it 
was ſubſiſting then, it is ſubſiſting now, unleſs ſomething has been done to defeat 
it; that ſomething cannot, I hope I have ſatisfied your lordſhips, be the effect of a 


Judgment guoxſgue ; if it, therefore, was ſubſiſting at the time of the judgment 


guonuſque, and was not defeated by it, then the defendant has no title. 
It is not averred by the defendant, that the perſons amoved, were in fact 
reſtored—it is not averred, that a writ of ſeizure ever ifſued to veſt the actual poſ- 


' ſeſſion of the franchiſes in the crown; the crown, therefore, was poſſeſſed of no. 


thing which could be the ſubject of a grant at all; but if the crown was poſſeſſed 
of any thing that could be the ſubject of a grant, it is admitted that it was poſ- 
ſeſled only of a defeaſible intereſt ; that it could, therefore, grant nothing but a 
defeaſible intereſt. Being poſſeſſed, therefore, of that defeaſible intereſt, the crown 
has re-granted that defeaſible intereſt to a body which had a corporate exiſtence at 
the time, capable of accepting; and it is admitted, that there were corporate per- 
ſons exiſting capable of acting under the charter of James II. to whom it was di- 
refed, becauſe tbe acceptance of that charter is admitted. 

Suppoling for a moment, that all theſe arguments ſhould fail — ſuppoſing for a 


moment, that your lordſhips could intend, from any thing upon this record, and in 
Gehance of all the legal authorities I have ſtated, that the charter of Charles II. 


ſubſiſted and was in force even at the date of the charter of James II. then I con- 
tend, that it appears upon this record, that the charter of James II. is granted to 
the lame deſcription of men as the charter of Charles Il. if they were then in be- 
ing; for the charter of Charles II. incorporated the inhabitants of Cheſter by the 
name of the mayor and citizens of Cheſter. The charter of James II. is directed 
to the mayor and citizens of Cheſter e nomine; it is expreſsly found that the mayor 
and citizens accepted; there could not be two mayors and two ſets of citizens at 
that time; and if the perſons who accepted that charter of James II. were the per- 
Pons who were incorporated by the name of citizens of Cheſter, by Charles II. 
then they have accepted a ſubſequent charter in tote, and thereby done away the 
proviſions of the former. 5 | | | 
Therefore, whether you conſider the cafe according to the legal effects of the in- 
ſtruments, or according to the facts upon the record — whether you ſhut your eyes 
to the acts of parliament, hiſtories, and judicial authorities or whether you take 
them all in aid ; in every way it can be put, it ſeems either that this charter of 


Charles II. never had any exiſtence at all, or that it was legally done away before 


Mr. Amery was born. ; | . 

I have now to return your lord ſhips my thanks for that degree of attention with 
which I have been honoured, and which nothing that comes from me can deſerve. 
Your lordſhips? deciſion, in this cauſe, will be looked up to in this kingdom zit 
will be the leading rule cf law in corporations in future; but if your lordſhips 
atürm this judgment, we ſhall have to unlearn all that we have ever learned upon 


corporation law. 1s 
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' QUESTIONS PUT TO THE JUDGES. 
LORD CHANCELLOR. 


My Lords, | 


, CCORDING to the beſt information I can obtain of what paſſed in the 
| King's-bench, the argument there was much ſhorter, as to points, than it has 
been here. h 
Iwill not attempt now to recommend it to your lordſhips, without the aſſiſtance 
of the learned judges, to form any opinion upon the ſubject; nor at this time of 
day, after you have heard the caſe ſo explicitly ſtated, and argued ſo much at 
length, ſhall I have any anxiety for doing more than to put the queſtions to the 


learned judges in ſuch a form as will embrace all the points material for conſidera- 


tion. They lie within a very narrow compaſs in point of general ſtatement, though 
in a very large one as to particulars. One point is this, Whether the defendant, 
being called upon by the crown to ſhew his title to the office he holds, has ſet forth 
a ſufficient title in his plea? And upon that they have come very near to an iſſue in 
the argument; for it is agreed on all hands, that this plea is new in this reſpe&t— 


that it has not previoufly ſtated an exiſting corporation, in its own nature capable 


of continuance, from which he might regularly derive his title, but relies merely 
upon the averment of an election. So that the only queſtion upon that point is, 
whether that averment (eſpecially in this ſtate of the pleading) ſhall intend, upon 
the matter ſtated before, that there was a full corporation, capable of continuance, 
and conſequently comprized within the general compaſs of this averment. On this 


| the whole may depend; but ſuppoſing it to be found in favour of the defendant, 


the next queſtion will ariſe upon this—Whether the title the defendant has ſer up 
under the charter of Charles II. is not avoided by nullity in that charter, ſufficiently 
{tated in the firſt replication ? though it is thus pleaded, as your lordſhips obſerve, 

:t with a concluſion that the charter is therefore void, but in order to draw to another 
concluſion, by the introduction of another fact namely, that the charter has been, 


in point of fact, revoked. Upon that replication, therefore, theſe two, queliions 


artſe— . | 

1. Is there a nullity ſufficiently ſtated upon this record for you to declare, that 
the charter is void, either in reſpect of the power of revocation being annexed to 
the charter in general, or in reſpect of any peculiarities relative to the conſtitution 
to which this charter is applied ? if they are ſufficiently upon the record, by the 
averments contained in it, or by the articles, of which your lordſhips mult take ju- 
dicial notice, this queſtion will be raiſed, otherwiſe not. , 

2. Whether the King has exerciſed the very authority intended to be reſerved 
namely, the revocation of the whole grant, or whether that authority being ſhort 
of amoving the whole corporation, and extending only to a part, an amoval of the 
whole is not in itſclf a void act? . DI 

The ſecond replication introduces this point, namely, that there was a ſubſiſling 
corporation before, incompatible with that ſuppoſed to be granted by King Charles 


II. this alſo is left purely upon the ſtatement in the replication, which does not 


draw the concluſion, that it was ſo exiſting as to be incompatible with the exerciſe 
of the charter of Charles II. it is contended, that it will have th; ſame effect upon 
this record as if it had been ſo concluded. : 
The next queſtion introduced upon the ſecond replication, is the ſtatement of a 
judgment in avoidance of that very conſtitution which it was at firſt argued was in- 
compatible with the exerciſe of the charter of Charles II. (I do not entcr into a 
diſtinction between the judgment and award of proceſs.) It is concluded, that if 
thit judgment was not in its own effect ſufficient to annihilate, or put an end to, 
the antient charter for a moment; and though perhaps it is declared that it was 2 
5 | 5 ; par don 
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pardon which reſtored that charter, and that from that time the corporation exiſted 
again; yet it is infilted, that upon the matter ſtated in this replication, it ought to 
appear, that the corporation has cox27rualiy ex ted, and exiſted in ſuch an extent, 
as to preclude the poſlibility of granting another charter. 

I will not trouble your lordhips with the rejoinder or ſur- rejoinder, becauſe 
they have only introduced certain findings, Wen, it they bear upon the jubject- 
matter at ail, will bear upon the replication 

1 believe I have ſaid enough to ſatisfy your lordſhips, that the two queſtions [ 
have to propole will embrace all th- points in the caſe. 

Firſt— Whether the matter of the plea, as the fame ſlands admitted or found by 
the verdict, is ſufficient to ſupport the defendant's title to the office of alderman in 
queſtion ? 

Seconaly— Whether the matter of the replications, admitted or found by the ver- 
dict, is ſufficient to avoid ſuck title? | 


ar 


OPINION OF THE JUDGES. 
April the 20th, 1790. 
LORD CHIEF BARON EYRE. 


A Lords, 


E have conſidered theſe queſtions, and have agreed upon the anſwers to be 

given to your lordſhips upon them. I will deliver to your lordſhips, as 

ſhortly as I poſſibly can, what appear to me (and for which I hold my ſelf alone re- 
ſponſible) to be the grounds upon which thoſe anſwers are founded. 7 

My lords, this is a proceeding by information, in the nature of a writ of % 
evarranto, in which the defendant is charged with having uſed and exerciſed the 
office of an alderman of Cheſter, without any legal warrant z and with claiming, 
without any legal Warrant, to be an aiderman of the city of Cheſter ; the mayor 

and citizens of which are ſtated to be a body corporate, by the name of mayor and 
citizens of the city of Cheſter, and within and for which city of Cheſter there ate 
twenty-four aldermen ; and that the office of an alderman cf the ſaid city is a pub- 
lic office, and a place and _ of great truſt and pre-eminence within the ſaid city 
of Cheſter, touching the rule and government of the ſaid city, and the adminiſtra- 
tion of public juſtice within the lame. 

My lords, in a proceeding ot this nature, as well as in a proceeding by the 
original writ of quo warranto, it is incumbent on the” detendant—(and it was ſo 
agreed in the argument) to ſhew a complete title in himſelf upon the record, to 
the franchiſe which he claims. It was evidently ſo in the proceedings on the «cr; 
for by the writ the party was merely ſummoned to anſwer the King de placits quo 

_ewarranio, and nothing ſhort of a ſutlicient warrant, fully ſtated in the body of the 
plea, could be an aniwer. Perhaps in a proceeding by information in the nature of 
quo warranto, which may itate, by way of inducement and introduction, ſome facts 
which make a part of the defendant's title; he may be allowed to incorporate them 
into his plea. Thus, in the preient cale, the defendant refers to an allegation in 
the information. Le fays, true it is, that Cheſter is an antient city, and that the 
mayor and citizens of the city of Cheſter, are, and have been, a body corporate, 
by the name of the mayor and citizens of the city of Cheſter, He then pleads, 
that King Charles II. by his letters patent, bearing date the fourth of February, in 
the thirty-ſeventh vear of his reign, incorporated the citizens and inhabitants (cer- 
tain perions only excepted) by the name of the mayor and citizens of the city of 


Cheker, ane granted that there ſhould be within the faid city, one principal magiſ- 
trate 
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trate or officer, who ſhould be called mayor of the city of Cheſter—4a recorder 


twenty four aldermen— forty common-council—two ſheriffs, &c. and that he no- 


minated the twenty-four aldermen. | 

The plea then ſtates, that by the charter there was a proviſion made for an annual 
election of the mayor—for an occaſional election of mayor, in the event of his 
death during the year, or in the event of his being removed from his office. In the 
former caſe, that election was made by the mayor, aldermen, and the common- 
council; and in the latter, by the aldermen and common- council. e 

It alſo ſtates, that there was a mode of election eſtabliſned for the election of 
aldermen, in the caſe of death or of removal, and that election was to be made by 
the mayor, and the reſidue of the aldermen and the common- council. | 

It then Kates, that the King, by thoſe letters patent, authorized certain perſons 
named in the letters patent, to adminiſter certain oaths directed by the charter to 
the then appointed mayor, aldermen, and common-council, act having before lated 
that there were mayor, aldermen, and common-council before appointed. : 

It ſtates alſo, that by theſe letters patent, the mayor, recorder, and juſtices, then 
appointed, had power to adminiſter the oaths to thoſe perſons who were to take 
upon themſelves their different fituations in this corporation. | 
It ſlates, that the charter was accepted by the citizens and inhabitants—that the 
perſons named in it to be aldermen, became aldermen according to the form and 
effect of the letters patent and that from time to time, hitherto there ought to 
have been, and {till are, twenty-four aldermen of the city, as by the information 


is alledged. 


It ſtates the defendant's own election upon the firſt of March, in the twenty-ſecond 


year of his preſent Majeſty's reign, by the major part of the then mayor, aldermen, 


and common-council. | 

It ſtates his taking the oaths before the then mayor, and his being admitted to 
the office. This he undertakes to verify, and by this warrant he claims to be an 
alderman of the corporation. | 

My lords, this plea profeſſes to claim the franchiſe of being an alderman of 
Cheſter, in that corporation which was created by the letters patent ſtated in the 
plea— by warrant of an election to that office, by a body of electors competent to 
ele& under, and by virtue of theſe letters patent. | 

The firſt queſtion which ariſes upon it is, whether the plea appears to have ſufe 
ficiently expreſſed and executed its purpoſe. | 

It ſtates the letters patent duly accepted, by virtue of which prima facie the citizens 
and inhabitants, with the exception of certain perſons, are well incorporated by 
the name of the mayor and citizens of the city of Cheſter, into a body corporate, 


having perpetuity. | . : 
And it goes ſo far towards averring, that it has continued to this time—that it 


allows the allegation of the information that the mayor and citizens of Cheſter 'are 


at this day a body corporate, by the name of the mayor and citizens of the city of 
Chelter, to be true ; and; to a common intent, this would be ſufficient if it were 
neceſſary that there ſhould be ſuch an averment. For the deſcription of the perſons 
Incorporated mayor and, citizens in the information, and citizens and inhabitants in 

the plea, conſidered as a deſcription of individual perſons, before incorporation, is 
ſubſtantially the ſame in both; and we think there ought not to be made an intend- 
ment ſo foreign, as that there might be two bodies incorporated by the ſame name 
in one place, at the ſame time But further, it was not neceſſa. y that this ſhould 
be averred in the caſe of a corporation by charter, which ſhall be taken to continue 


by force of the charter, till the contrary is ſhewn, even againſt the King. 


My lords, we may, therefore, aſſume, that the exiſtence of a body corporate in 
Chelter, under the charter of Charles II. is ſufficiently pleaded. : 

It ſeems allo ſufficiently pleaded, that there is an office of alderman in this cor- 
pczation ; for it is expreſsly tated, that the perſons who were the firſt twenty-four 
#ldermen were appointed; and it is averred, that they became the aldermen, er 

Tay: the. 
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that there Rill are twenty-four aldermen ; ; that there was a mode of election pro- 
vided in the caſe of death or removal of one or more aldermen, widelicet, by the 
mayor, the reſidue of the e and the common, council, out 1 the common- 
council. 

It is alſo averred, that there were perſons of the deſcription of mayor, aldermen, 
and common council, who c fads elected this detendant, and that there was a com- 
mon council, out of which they were ſo elected. 

It is not ſhewn, nor is it even averred, that the perſons who de facto elected the 
mayor and common- council in particular, were competent, in point of title, to 
elect ; nor that the body out of whom the election was de facto made, was the body 
out of which the letters patent provided that it ſhould be made. It is not ſhewn to 
the court, in the direct and proper courſe of pleading the contents of the letters pa- 
tent, that there- was a mayor or common- council appointed by the letters patent, 
much leis who thoſe perſons were who were fo appointed; nor is it ſhewn, that 
there was any mode of election provided for continuing the common- council. 

Thar by reaſon of thele defects, this plea would have been held to be bad in 
point of title upon demurrer, was hardly denied at the bar; but the queſtion your 
lordihips have been plealcd to propoſe calls upon us to conſider, whether the matter 
of the plea be ſufficient to ſupport the defendant's title in the actual circumſtances, 
there being no demurrer, and the proſecutor having replied and taken iſſue upon the 
election, upon which 17uve there has been a verdict for the defendant; and having 
alſo repited ſpecial matter, upon which there have been iſſues joined, and verdicts 
upon thole iſſucs. 

My lords, it was argued at the bar, that the proſecutor having taken iſſue on the 
election, and the iflue being found for the defendant, the plea would be good after 
verdict by the ſtatute of Feefails 3 ; and there were many authorities cited, where, 
after verdict, defects in pleadings had bcen aided ; I could not collect upon which 
of the ſtatutes of Jeofails in particular the argument was reſted, nor how the ſta- 
tures were to operate upon it, nor what principle could be collected from the au- 
tuorities, which would govern this particular caſe. 

The ſtatutes of Jeorails do undoubtedly cure a great number of ſpecific errors, of 


which, they provide, that after a certain time, in certain fituations of the cauſe, no 


advantage ſhall be taken; and I may tate it as the general reſult of all the ſtatutes 
of Jeotails, that they have cſtabliſhed this propoſition “ that after verdict the 
court ſpall give judgment according as, upon a view of the whole record, the very 
right of the cauſe and matter of law doth require, notwithſtanding any imperfec- 
tion or defects in pleading.” 

The ſtatute of Queen Ann alſo adds (rather, I think, unneceſſarily) “ ſo as ſuf- 
ficient matter appear in the pleadings, upon which che court may give judgment 
according to the very right of the cauſe.” 

I know that ſome learned men of our profeſſion have thought, that the ſtatute of 
Harry VII. which was the firſt of theſe ſtatutes of Jeofails, was intended to go 
much farther, and to eftablith, that judgments ſhould, in all cafes, follow the ver- 
dict; but the prey expoſition was otherwiſe—the uniform practice of 
Weltminſter-hall has been otherwiſe—and ſurely the good ſenſe of the cafe is other- 
wile; for unleſs the verdict does really decide, when it is added to the plead ings in 
the cauſe, where the very right of the cauſe lies, how can the court give judg- 
ment? What judgment ſhall they give? and for whom ſhall they give it? Under 
no circumſtances can judgment be given for the plaintiff, unleſs it appears that he 
has a good cauſe of action; under no circumſtances can judgment be given for a 
defendant, againſt a plaintiff who has a good cauſe of action, unleſs a defence ſuf- 
ficient in law appears upon the record. 

After verdict,” therefore, in the ſtatute of Jeofails, appears to me to be no- 


thing more than a deſeription of a period in the hiſtory of the cauſe, a frer which 


no advantage ſhall be taken of certain errors, but the court is to examine the whole 


record, and where ſufficient matter appears in the pleadings, upon which the court 
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may give judgment, to gire that judgment according to the very right of the cauſe ; 


and it does not appear to me that the ſtatutes of Jeotails have at all authorized the 
court to make inferences, or to draw concluſions from verdias ; nor do I take it to 
be neceſſary that they ſhould have done it, becauſe I take it, that at the common 
lav, it was the office of the court to make thoſe inferences, and to draw thoſe con- 
cluſions; and not from verdicts only, but from all parts of the proceedings. 

But this is a very different operation from the immediate operation of the ſtatutes 
of Jeofails; for by jult inferences and reaſonable intendments, from verdicts and 
pleading, we ſupply what ſeems to be wanting, and then there is no erroz upon 


the record. Whereas the direct operation of the ſtatutes of Jcofails, except in the 


few caſes where they authorize amendments, with or without inquiry, as to matter 
of fact, ſuppoſes that error does exiſt upon the record, but pronounces that no ad- 
vantage ſhall be taken of it when the real juſtice of the caſe can be ſeen. 

This diſtinction appears obvious, but I think it has not always been ſufficiently 


marked in the diſcuſſion of queſtions of error brought forward after verdict. In 


many caſes where an objection lias been taken, it has received a ſhort anſwer, that 
the pleadings are good, or the defects cured, after verdict, by the ſtatutes of Jeo- 
fails; I cannot but think that this is very unſatisfactory, and that it would be far 


more intelligible to fay, that the ſtatutes of Jeofails have enabled us to look at the 


whole record to take it together - to collect the merits of the caſe together, how - 
ever ſcattered, and diſperſed they may lie in the record, and to give judgment upon 
the whole, according to the real jultice of the caſe. „„ 
Then it may be ſaid, that having looked in this manner through the record, we 
find, that the omiſſion of the count is ſupplied by the direct and implied ad miſſions 
in the ſubſequent pleadings, or by the reaſonable implications in the verdict ; and, 
therefore, though the plaintiff or defendant has ſtated his caſe negligently or in- 


formally—of which advantage might have been taken upon demurrer—yet we now 
ſee, that the circumſtances which were eſſential to the merits of his caſe, and which 


he had not properly ſtated, do really exiſt in it, that the juſtice of the caſe is with 
him; and, therefore, he is entitled to judgment. | ba 

My lords, it is by this ſort of proceſs that the defects in this plea are to be cured, 
if they are curable ; and indeed the very terms of the queſtion propoſed, unavoid- 
ably lead to this kind of examination—we are aſked how this ſtands now after ver- 
dict, and upon the admiſſions in the caule ? 5 

With regard to this, it is to be obſerved, that the defects in it are defects of 
omiſſion only, which are far more eaſily cured than affirmative errors; they are ne- 
ceſſarily removed as ſoon as the omiſſion is ſupplied. 

It may be collected how entirely theſe defects are the defects of omiſſion, from 
hence, that the plea, though it has omitted to ſtate, for inſtance, that there was a 


mayor, and that there were common-council appointed; has ſtated a commiſſion 


given by the very charter, to ſwear the then appointed mayor, aldermen, and com- 
mon-council ; and the averment of an election, by mayor, aldermen, and common- 
council, does (however informal it may be in point of pleading) to a common ap- 
prehenſion, involve in it an averment, that there was a mayor, aldermen, and com- 
mon- council exiſting to elect. | 
And when the proſecutor takes iſſue upon this, and inſiſls that the defendant 
was not elected by the mayor, alderman, and common-council, it ſhould ſeem that 
he muſt be underſtood either to admit that there was a mayor, aldermen, and com- 
mon- council, and to deny that they elected the defendant, wh.ch, as! ſhall ſhew 


hereafter, will conclude him as to the exiſtence of mayor, aldermen, and conmneny 


council; or he muſt mean to put the whole in iſſue, including the exiſtence 0 
mayor, aldermen, and common-council. In the latter caſe, being involved in the 
Iſſue, it is neceſſarily involved and implicitly found in the verdict, fo that we cannot 
avoid ſeeing, upon the whole of the record, that there was a mayor, aldermen, 


end common-council, whe did make this election. If we can lee it, and it is upon 
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the record, it is matter of ben only whether it is ſtated exactly in the proper place, 

and of that matter of form it is now too late to complain. 

Such was the effect of the verdict in the caſe of the Biſhop of Llandaff, which 

was cited at the bar, from Sir Jo Strange's Reports, and which is the only autho- 
rity I ſhall refer your lordſhips to upon this part of the caſe, as it was one of the 

laſt caſes, and becauſe Lord Hardwicke preſided in the court of King's-bench, 

when it was determined, which eſtabliſhes its authority. 

The preſentation being implicitly found by the verdict, it ceaſed to be an objec- 
tion, that the preſentation was not ſtated in the declaration, and yet, for the want 
of it, the declaration was certainly bad, if they had taken their objection to it at 
the proper time. 

I mighr reſt this part of the caſe here, obſerving only, that if the finding that 
the mayor, aldermen, and common-council, did elect, neceſſarily implies that it 
was ſufficiently proved that there was a mayor, aldermen, and common-council, 
to elect ; it alſo implicates the regular conſtitution of that body corporate, in which 
that mayor, aldermen, and common- council, are inherent, and then the whole ob- 

jection to the plea would be diſpoſed of. 

But my lords, the caſe does not reſt here. What may be ſupplied by the verdict 

may alſo be ſupplied by the adverſe party's pleading ; he may admit that which 
either is not ſtated at all, or defeCtively ſtated by his adverſary. 
The firſt ſpecial replication to this proceeds i» tote upon the ground of the cor- 
poration having been well conſtituted under the letters patent of Charles IT. and of 
there being a mayor, aldermen, and common-council, exiſting at the time that it 
refers to under thele letters patent — it confeſſes that the power of electing alder- 
men had exiſted up to the time of the amotion, when it avers, that it ceaſed by 
means of that amotion. 'This involves that there were mayor, aldermen, and com- 
mon-council, under the charter, to elect, by neceſſary implication, 

It goes further ; ; for as to aldermen and common-council-men, it expreſsly avers, 
that certain perſons named in the replication, were, upon the 12th of Auguſt, 
1688, aldermen and council-men, under, and by virtue of, the ſaid letters patent, 
in terms which neceſſarily involve that theſe were either the perſons originally no- 
minated in the letters patent, or that they had continued themſelves, by election, 
to that day. 

My lords, if inſtead of your lordſhips having the trouble of examining this re- 
cord narrowly, and picking out admiſſion after admiſſion, from different parts of it, 
to eke out the defendant's caſe, the relator had, for ſome purpoſe of his own, in- 
troduced into his replication all thoſe parts of the charter, and all thoſe averments, 

the want of which are objected to the plea, I think he could not have afterwards 
objected, that the exiſtence of the corporation, or the elet ors, or the body out of 
whom the election was to be made, were not well pleaded by the defendant ; if he 
could not, the queſtion is reduced, it ſhould ſeem, to chis ſhort point- has he not in 
effect admitted the Whole? if he has, the whole is upon record, and we ought to 
give judgment upon it in the lame manner as if it had been regularly and formaily 
leaded. 

We: hardly. want authorities upon a ani ſo ſtated —but there is a claſs of 
caſes which applies to this ſubject, ſome of them are of a very old date, long be- 
fore the exittence of the ſtatutes of Jeb fails. 

I have traced them as high as the 6 Edward IV. I ſhall Rate a very few of them 
to your loriſhips; they relate to the queſtion, how far a defective count, bar, repli- 

Nation, or other pleaaing, may be made good by the plea of the adverſe party. 

The firſt 1 ſhall mention is, the caſe of Drake wv. Cordery, in Croke, ! harles ;—- 
it was an action for ſlander, The declaration charged tile defendant with having 

ſai of the plaintiff, that he was forſworn ; the defendant juſtifies, ſhewing, that 
the plaintiff had taken an oath in the open ſeſhons, and that that oath was 
falic ; upon which iflue was taken, and the verdict paſſed for the plaintiff. Upon a 
writ of error from che court of Common -pleas, who had given * it was wa 
_ * 
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jected, that no action lay for ſaying that a man was forſworn, and that no action 
would lie unleſs that falſe oath was in a judicial courſe, and would draw with it 
the pains and penalties of perjury ; and fo it was taken, that the law was; but the 
court affirmed the judgment, for they held, that if there was any doubt upon the 
plexdings, it was upon the declaration, which is uncertain ; becauſe he does not 


ſhew, that the word forſwworn intended a falſe oath in a court of record; yet, ſays 


the court, when the defendant, by his plea, conteſs'd he ſpoke thoſe words by rea- 
ſon of the oath taken at the ſeſſions, that clears the queſtion whereof he intended 
to ſpeak ;z therefore that ſupply was ad ed to the declaration, and it was exactly the 
{ame as if he had ſaid in the declaration, “ that he was foriworn,” in a regular 
judicial courſe. | 5 : | 

The ſame kind of reaſoning is adopted in a caſe in 1 Siderfin 184, where the de- 
claration (it was in treſpals) liated, with great uncertainty, whether the thing taken 
was the property of the party who brought the action, or whether it was*taken out 
of his poſſeſſion. The juſtification ſtated, that the defendant had a right of way 
to a wood over the plaintiff's land that he was ſtopped by the plaintiff, who ſtruck 


at him with an inſtrument he had in his hand, upon which he took it out of his 
hand. They went to iſſue upon the right of way, which was found for the plain- 


tiff. | 
It was moved in arreſt of judgment, that the plaintiff had not ſhewn that the 
hook, which was the ſubj2& of the action, had been taken out of his poſſeſſion; it 


was held by all the court, if the trial had been upon “ not guilty” it would not 


have held; but here the defendant had, by his plea, ſhewn it was in the plaintiff's 
hand, and that he took it out, which aided the declaration. 

In Dyer 15, in debt, on an obligation, the party ought to alledge the place where 
the obligation was laid from whence the venue may come; and if he fail, yet if 
the defendant pleads that the obligation was made by the dureſs of the plaintiff, 
now the count ſhall be good inaſmuch as the debt is confeſs'd. | 

In Compns's Digeſt, title Pleader, under the head“ When a plea ſhall be aided,” 
he ſtates this caſe, I think, not referring to the book whence it is taken—* A bad 
bar may be aided by a replication, as if the defendant in aſſize pleads a feoffment 
upon condition and entry, for the condition broken, without ſhewing the deed, as 
he ought ; if the plaintiff replies, that after the feoffment and entry he re-enfeoffed 
him, this confeſſion in the replication aids the defect in the bar;“ and he refers to 
a caſe in Plawden 230, b. of the ſame kind. J 

Under the title —“ When a declaration fhall be aided ;” he puts the caſe of a 
count in debt, for an eſcape or a commitment in execution, without ſaying, prout 
patet per recordum, which is bad; a plea of licence from the plaintiff cures this, for 
he admits the commitment ; not in terms, but the defence ſuppoſes, and grounds 
itſelf upon the commitment. | ; | 

My lords, I ought not to omit to ſtate to your lordſhips, that Sir Edward Coꝶe, 
in his comment upon Littleton, ſect. 534, folio 303 b. ſtates the rule of pleading 
lomewhat more narrowly than I have done; he ſtates, that when a count, bar, repli- 


cation, &c. is defective in reſpect of omiſſion of ſome circumſtance, ſuch as time * 


or place, there it may be made good by the plea of the adverſe party, but he ſays, 
if it be inſufficient in matter it cannot be ſalved; he ſtates the rule in the ſame 
manner in Butt's caſe, 7 Rep. folio 25 ; but that caſe certainly does not warrant the 
doctrine in the extent. | 

It was a caſe upon an avowry ; the avowant avowed for diſtreſs in White-acre, 
for rent derived out of the White-acre ; the plea in bar diſcloſed, that the true title 
was to diſtreſs in White-acre, for the rent derived out of Black-acre ; and the book 
ſays, * and although the plaintiff in bar to the avowry, hath diſcloſed the whole 
truth of the matter in ſpecial, which in judgment of law makes for the averment, 
and hath made his caſe better for him than the avowant had made it for himſelf ; 


yet that doth not make the avowry, which wants ſubſlance, good; for the ren 4 
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which is in the nature of a count, ought to contain ſufficient matter upon which he 
may have judgment to have a return.” 5 

The deteRt in that caſe was not a defect of omiſſion, the avowant had made a bad 
title to his rent; the plaintiff, in ſhewing it to be bad, had alſo ſhewed how he 
might have made another title, which would have been good, but that would not 


make his bad title good. 


He repeats the ſame doctrine in Dr. Bonham's caſe, in the eighth R-porz, folio 
107, but the cafe there does not at all turn upon that doctrine ; and, therefore, it was 
not at all neceſſary to introduce that; It was a demurrer to an immaterial replica. | 
tion and a plea, which was a bad juſtification of an impriſonment, where, doubt- 
leſs, the replication was immaterial, and judgment would be proper upon the inſuf— 
ficiency of the bar; and upon this principle, I have before ſtated, it is impoſſible to 
give judgment for the defendant, where a good cauſe of action appears, unleſs a 
good defence appear for him upon the record. ; | 

Sir Edward Coke alſo refers to the year-book of the 6 Eaavard IV. where the 
principal caſe was an action of contract. The defendant ſtated two articles, and 
averred performance, but did not ſay, that they were all; iſſue was on the per- 
formance, and found for the defendant ; and the defendant inſiſted in arreſt of judg- 
ment, that his plea in bar was bad ; and one of the points was, whether as the de- 
fendant had not demurred, but had taken iſſue, he had not made the plea good. 

In the concluſion of the caſe one of the counſel objects, “ that according to this 
doctrine, if a plaintiff will reply to a plea in bar, he ſhall! never have what they 
call J-ofail ;? on which one of the judges anſwers, “ as to ſuch things as are not 
material he may, by his replication, make a bar good, but not ſo as to other things; 
and this paſſage is particularly referred to by Sir Edward Coke in ſupport of his 
doctrine. 

The particular cafes cited in the year- book are certainly very intelligible ; for 
they prove, that however material the objection, the party who confeſſes the matter 
of the plea ſhall not quarrel with the form of pleading it. The general doctrine, 
as ſtated by Sir Edward Coke, on the authority of this didum of Choke, conſidered 
as general doctrine can hardly be made conſiſtent with theſe caſes; if it be under. 
ſtood with reference to another claſs of caſes, it may be right. 

There are caſes where the mere pleading over, and putting the defence on colla- 
tera! matter, has been held to aid defects of circumitance. (May fo. g.) 

Such caſes do very ſubſtantially differ from the other caſes, where the matter 
pleaded either expreſoly admits the caſe alledged informally, or goes directly in 
avoidance of it, upon a ſuppoſition that it is that which the other party ſhould have 
ſtated it to be. | | 

In the caſe now before the houſe, the proſecutor, in his pleadings, agrees, that 
there was that corporation in Chelter, under the letters patent of Charles IT. under 
which the defendant derives his title; he did endeavour to avoid that charter by 
other matter ; and, my lords, it appears to us to be fit, that the record ſhould be 
underſtood by your lorifhips as the parties have underſtood ir, however informally 
they may have expreſſed themſelves; and, therefore, upon the collection of the real 
caſe, as it ſtands upon the record, and upon the authority of the caſes cited, we 
conceive that as to your lordſhips' firlt queſtion, the matter of the plea, as the ſame 
ftands admitted or found by the verdict, is ſufficient to ſupport the defendant's title 
to the office of alderman in queſtion. 

My lords, the ſecond queltion is, «© whether the matter of the replication, as the 
ſame ſtands admitted or found by the verdict, is ſufficient to avoid ſuch title?“ 

The laſt of the two ſpecial replications goes moſt directly to the foundation of 
the defendant's title, which is, the letters patent of Charles II. It ſtates,“ that 
King Henry VII. by his letters patent, under the ſeal' of the county palatine 0i 
Chetter, bearing date the fixth cf April, in the twenty-firſt year of his reign, in- 
corporated the citizens and commonalty of Cheſter.” It ſtates the manner of tbe 


incorporation with great particularity ; but as nothing will ariſe upon the N 
| 0 
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of incorporation, and I am unfortunately obliged to take up but too much of your 
lordſhips time, I don't enter into the particulars. It ſtates, © that theſe letters pa- 
tent were accepted that Queen Elizabeth, by her letters patent, under the great 
ſeal, being an iaſpeximus of the former letters patent, confirmed them, and gave ad- 
ditional powers for electing a mayor or ſheriffs, in caſe of death; and thoſe letters 

patent were alſo accepted.“ | | 

It ſtates, © that theſe ſeveral letters patent were, and each of them was, and did 
remain and continue, in full force, ſtrength, and effect, before and until, and at 
the time of the judgment herein after next mentioned, being given againſt the ſaid 
mayor and -itizens ; that an information was filed againſt the mayor and citizens, 
as of Hilary term, in the thirty-fifth year of the reign. of Charles II. by the at- 
torney general, charging them with having uſed and claimed, without any warrant, 
divers liberties, privileges, and ſranchiſce —to wit, to be in themſelves one body 
corporate and body politic, in law, and in fact and name, by the name of the 
mayor and citizens of the city of Cheſter ; and to plead, and to have ſheriffs—to 
return writs, and to do all that appertains to the office of ſheriffs, &c, &c, all 
which liberties they had uſurped.” 

The replication further ſtates, ** that ſuch proceedings were thereupon had in 
the court; that in Hilary term, the 35th and 36th of the King's reign, for the de- 
fault of the ſaid mayor and citizens in not appearing to anſwer, touching the pre- 
miſes, it was by the ſame court conſidered that the liberties, privileges, and fran- 
chiſes, in the ſaid laſt mentioned information, ſhould be ſeized into the hands of 


the ſaid lord the King, until the ſaid court there ſhall further order; that after the 


ſaid judgment, after the making the letters patent mentioned in the plea, upon the 

19th of October, 1688, King James II. by an order in council, directed, that all 
the officers whom he had appointed ſince the giving the judgment, ſhould remove; 
and that there ſhould be a bill prepared by-the attorney or ſolicitor-general, for re- 
ſtoring the corporation, whole liberties had been ſeized by the judgment.“ 

It ſtates, that by theſe letters patent, under the great ſeal, of the 26th of 
October, 1688, King James did pardon, remiſe, and releaſe, to the mayor and ci- 
tizens of the city of Cheiter, the judgment given againſt the ſaid mayor and citi- 
rens, or againſt the ſaid citizens, by the name of the ſaid mayor and citizens, in 
— term, the 35th and 36th of Charles II. upon that information before de- 
eribed.“ 1 | 

It alſo * pardons all ſeizures and proceſs thereupon had, and all forfeitures, 
pains, and penalties, by reaſon of the ſaid judgment; and all claims and demands 
of the King to any liberties, privileges, or franchiſes, enjoyed by them before the 
laid judgment; and it reſtores and grants to the mayor and citizens, all their liber- 
ties which they had before the judgment, and before any proceſs upon the informa- 
tion, and that the mayor and citizens ſhould be a body politic and corporate, by the 
name of mayor and citizens; and that the ofñcers and miniſters who were in fact 
in othces and places, at the time of entering the judgment, ſhould take upon them- 
ſe]ves and execute the ſame offices and places as they held and executed them before 
the rendering of that judgment.” x 

The charter then goes on to © conſtitute and to reſtore to William Streete, who, 
was mayor of the city of Cheſter at the time of rendering the judgment, the office 
of mayor—to Sir William Williams, the office of recorder and alderman—and to 
the ſeveral perſons who were aldermen at that time, the office of aldermen—alſo to 
the ſheriffs, the offices of ſheriffs; to have and exerciſe their reſgective offices, in 
manner, &c, as they had them before the rendering the ſaid judgment; it authoriſes 
them to do every thing that belonged to their ſeveral offices, as they held them be- 
fore the judgment; ana they were to aſſemble the citizens, and to carry on the 
elections in the uſual manner; and generally, that all the officers ſhall have the ſame 

power and juriſdictions that they had before the judgment.” | 

It fates, © that the mayor and citizens accepted thoſe letters patent.“ 
There are then proper averments to identify the information and judgment; and 
It 
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it proceeds to aver, © that the ſaid letters patent of King Charles II. by the ſaid 
defendant, in his ſaid plea mentioned, from and after the granting and acceptance 


of the ſaid letters patent of che late King James II. herein before mentioned, did 


ceaſe, determine, and become void and of no further effect.“ 
To this replication the defendant rejoins, “ that ſuch farther proceedings were 
had upon the information, that afterwards, in the 36th year of the reign of the 


late King, it was conſidered by that court (the court of King's-bench) that the li- 


berties, priviledges, and franchiſes, in the ſaid information ſpecified, ſhould be 
ſcized into the hands of the King, and that the ſaid mayor and citizens be excluded 
and amoved therefrom ; that the record of this fudgment was loſt, but that the 
zudgment itſelf was in force.” i TY | 

And it then ſtates, by way of concluſion from that judgment,“ that the com- 
munity and body politic of the mayor and citizens of the city of Cheſter, in that 
replication mentioned, became and was totally diſſolved and deſtroyed long before 


the acceptance of the letters patent of James II. in the replication mentioned.” 


To this rejoinder of a final judgment, the proſecutor pleads and takes. iſſue, 
« that there was not any record of ſuch judgment.” X 

It having beg ttated, that the record was loſt, it became a matter to be tried by 
the country; It was tried by the country, and there was a verdiC found againſt the 


defendant, „that there was not any ſuch record of any ſuch judgment.” 


My lords, the obje& of this replication is to avoid the charter of Charles II. by 
ſhewing, that there was a corporation already exiſting in Cheſter, under letters pa- 
tent of an elder date, in whom the magiſtracy and government of the city, and 


many of the liberties .and franchiſes granted by the charter of Charles II. were 


already veſted ; aſſuming it as clear law, that there cannot be two corporations ex- 
itting in the ſame place, at the ſame time, with co-ordinate powers of magiſtracy 
and government, and with the ſame or with ſimilar liberties and franchiles ; and, 
therefore, that the lad letters patent muſt neceſſarily be void. 

My lords, I think (if my recollection does not fail me) it was diſtinctly admitted 
in the argument at the bar, that the law is fo ; probably upon the authority of the 
caſe of the King v. Poſnore—the caſe of the corporation of Helſtone— in the diſcnſ- 


ion of which caſe the judges of the court of King's-bench ſeem to have under- 


ſtood that to be the clear law of corporations; not as I take it as the reſult of former 
deciſions, but as deducible trom principles of public policy and convenience. 

My lords, in the very nature of the thing, liberties and franchiſes of the ſame 
deſcription cannot exiſt at one and the ſame time, in the ſame diſtrict, in different 
perſons or bodies ; for initance, the dean and chapter of Weſtminſter, and the dean 
and chapter of St. Paul's, cannot both have felon's goods of all reſident within the 
city of Weſtminſter. On the other hand, ſome liberties and franchiſes may 
be concurrent in practice and uſage ; we have ſeen the juſtices of the peace in the 
county of Surry, and the charter juſtices of the borough of Southwark, exerciiing 
a concurrent juriſdiction; and it is very certain, that in many places ſuch concur- 
rent juriſdictions do, in right, exiſt and ſtand together. But, my lords, this con- 
currence of franchiſes ſometimes is productive of conſiderable inconvenience ; and, 
where the franchiſe is of a nature to produce either profit or pleaſure to the owner, 
the concurrence muſt neceſſarily depreciate both; to him who came laſt into it, 
this will be injuria ſine damno, but it ſeems otherwiſe to him to whom ſuch franchile 
was firſt granted. 

There are many inſtances of proceedings by ſcire facias, to repeal letters patent 
of liberties and privileges obtained ad damnum alterius ; or an aſſize of nuiſance lies, 
or an action on the caſe; and according to 2 Ventris 344, the ſubje& has a right to 
uſe the King's name in /cire facias, for the purpoſe of avoiding ſuch patents, and to 
avoid multiplicity of actions on the caſe. | 

I, therefore, conclude, that not only the ſame liberties cannot be granted to the 
prejudice of prior grantees, but that ſimilar liberties alſo cannot be granted. 


In the information againſt the corporation of Cheſter, to be a — 
| | | | ' calle 


riſdiction of the courts in Weſtminſter-hall, becauſe the juriſdiction of the courts 
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called a /iberty and franchiſe ; if it be ſo, there can be no reaſon why the grant of 
i not be ſubject to the ſaine rules as the grants of other liberties and fran- 
chiles. : | | 
There are certainly conſiderable metaphyſical difficulties in the way of its being a 
franchiſe in a corporation, zo be a corporation; it is certainly a liberty and fran- 
chite, however, to the individuals who compole the corporate body ; and this, as 
it ſeems to me, is quite ſufficient to give this rule of law a bearing upon the caſe ; 
and that a corporation is not well created if it be to the prejudice of any other cor- 
poration or body. And there can be but little doubt whether the incorporating 
the whole body of the citizens of Cheſter (ſix or ſeven perſons only excepted, who 
were members of the former corporation) into a corporation of the {ame nature with 
the exiſting corporation, was, in conſideration of law, to the prejudice of the old 
corporation, when, according to Bracton (it. inguirendo, fo. 56.) the law was, that 
even free warren could not be granted to one after it had becn firſt granted to 
another. We think, therefore, that the foundation of this replication is 1olid, 
proceed to confider the principal parts of the ſuperſtructure upon it. | 
The firſt propoſition to be maintained is, that there was a corporation, with 


powers of government, exiſting in Cheſter at the time when the judgment in the 


information was rendered. | 

It is objected, that the letters patent of Harry VII. are not well pleaded ; that it 
is not ſufficiently averred, © that there is a county palatine of Cheſter, and that 
the city of Cheſter is within it; and that there is a ſeal of the county palatine.“ 

And it is further objected, that however this may be, “ letters patent of incor- 
poration cannot paſs under the ſeal of the county palatine, inaſmuch as the county 
palatine is in the crown, but mult paſs under the great ſeal.” _ Py 

Theſe objections admit of a ſhort, and, in our judgment, a ſatisfactory, anſwer, 

The law takes notice of the county palatine of Cheſter, and that the city of 
Cheſter is withiy it; that it has jura regalia, and conſequently a ſeal ; and that the 
ſeal of the county palatine is at Jeaſt concurrent with the great ſeal, in point of au- 
thority, to paſs letters patent of incorporation. — & ; 

My lords, I agree with one of the counſel who ſtated it at the bar, that in one 
ſtage of this cauſe, it was made a queſtion, whether the county palatine ſeal was 
not the only ſeal which would paſs letters patent—and whether the charter of Charles 
IT. was not liable to an objection inaſmuch as it was under the great ſeal only. 

If it had been neceſſary to have averred the exiſtence of the county palatine, it 
might have been very queſtionable, whether the averment included in the words, 
« under the ſeal of his county palatine,” would have been ſufficient ; perhaps the 
title to be a county palatine muſt have been ſet forth; but the words, “ under his 
ſeal,” do ſufficiently import an averment, that there was a ſeal, and that that ſeal 
was uſed, | | „ 

My lords, I have ſearched, but without the leaſt ſucceſs, for the particular title 
by which the county palatine of Cheſter exiſts at this day, without merging in the 


ura regalia of the crown. We muſt take it, as I conceive, to be one of the an- 


tient cuſtoms of the realm, and part of the common law, as ſuch, in the ſame 
manner as the cuſtom of gavelkind is in the county of Kent. 

It would not be a very remote conjecture to ſuppoſe, that it was ſeparated from 
the general jura regalia of the crown, by ſome act of parliament not now extant, in 
the manner in which we know the duchy of Lancaſter was ſeparated ; but it is 
enough for our purpoſe to ſay, that we find it in a ſtate of acknowledged ſepara- 


tion, and that we cannot now ſhake the foundation upon which it ſtands, without 


overturning all that has been done for many centuries. 
The fact of the exiſtence of the county palatine of Cheſter may have been, and 


that of Durham I believe has been, ſometimes pleaded ; but I do not conceive that 


it was ever determined to be neceſſary, that it ſhould be ſo pleaded ; it is neceſſary 
th at the juriſdiction ſhould he pleaded as often as it is uſed to ouſt the general ju- 
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in Weſtminſter-hall is general, and the parties may wave the juriſdiction of the 
c-unty palatine if they ſhould think fir, and in pleading the juriſdiction they may 
hare alſo pleaded the exiſtence ; but that was not, as I conceive, neceſſary, becauſe, 
of that the court takes judicial notice ; they alſo take judicial notice of the courts 
in the county palatine, but they will not act upod that notice, except upon the re- 
quiſition of the party who makes the requiſition, by pleading againſt the juriſdic- 
tion. | | | 

I ſhall not trouble the houſe any further upon this, but to ſtate, that it does ſuf. 
ficiently appear that there was a corporation exiſting in Chelter, under the letters 
patent of Henry VII. and Queen Elizabeth, until and at the time of rendering the 
judgment. 
1 now to the main point of the caſe upon which the judgment of the court 
of King's-bench has, I apprehend, principally reſted - What is the legal effet of the 
judgment on the infor mation againſt the corporation of Cheſter, pronounced in Hilary term, 
the 35th and 36th of Charles II. upon the corporation then exiſting under the letters pa- 
tent of Henry VII. and Queen Elizabeth ? | | 

My lords, I feel here that I am going upon very untrodden ground; though I 
have taken all the pains J poſſibly could to inforni myſelf— though I have had ſome 
aſſiſtance from a very ingenious work publiſhed by a Mr. Reeves, where the old 
law of the country has been collected and put together with great learning and with 
wonderful induſtry, yet I muſt {till ſay that I ſhall Rand greatly in need of the in- 
dulgence of the houſe. | | ; 

I agree, in the firſt place, that this judgment is to be conſidered as a judgment of 
the court of King's-bench ; it has the form of a judgment—* it is conſidered,“ is 
the proper language of a judgment, and not of a mere award of proceſs; perhaps in 
a court of error, upon a writ of error to reverſe that judgment, I ſhould ſay, that 
it was void, and ought to be reverſed merely becauſe it was a judgment and not an 
award of proceſs only; but I find it was a judgment. 

My lords, I agree that it was a ſubſiſting judgment, at leaſt up to the time when 
the letters patent of King James attached upon it; and, my lords, by pleading this 
Judgment, the proſecutor of this information has certainly brought upon himſelf the 
difficulty of maintaining, that it had no ſuch effect upon the corporation then exiſt. 
ing, as to clear the way for the introduction of the new corporation, under the 
charter of Charles II. or that at moſt the corporation, under the charter of Charles 
II. was in conſideration of law (in the event which afterwards happened of the 
charter of pardon and reſtitution of King James II. having been granted to the old 
corporation) but a temporary proviſion for the government of the city, during a ſuſ- 
penſion of their capacity to act, created by that judgment. TE. 

My lords, this difficulty might have been avoided if a more ſimple, and ] ſhauld 
have thought a more obvious, manner of pleading had been adopted; that is to ſay, 
if the replication had ſtated the charters, and that the corporation under them was 
in being at the time of granting the charter of Charles IT. and had refled there, 
that would have driven the defendant to have pleaded the judgment guru/que and 
final judgment, in which caſe the verdict, that there was no final judgment, would 
probably have put an end to the queltion ; or if the defendant had thought fit to 
rely on the judgment guouſgue, the proſecutor might either have demurred, or he 
might have done that which he has done now by this replication, pleaded the charter 
of reſtitution, which, I conceive, would have been no departure from the replica- 
tion, but an affirmance of it; in either of which caſes each party's merits would 
have ariſer upon his own pleadings, inſtead of upon his adverſary's. But the pro- 
ſecutor having introduced this judgment guou/que, and probably for good reaſons, 
though they don't now occur to me, he is to get rid of it as well as he can. 

My lords, having agreed that this is to be taken as a ſubſiſting judgment, with 
the qualification that 1 have before mentioned, I alſo agree that we are bound to 
preſume, that all the proceſs had regularly iſſued which could have iſſued, previous 


1 
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to this judgment, in order to warrant it. 
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The judgment is, © that the liberties in the ſaid information above ſpecified, 
ſhould be ſeized into the hands of the ſaid lord the late King, until the ſaid court 
there further order.” A | 


If we underſtand this judgment according to the letter of it, it is much eaſier to 


ſay what it 7s not, in point of legal operation, than to ſay what iz is, or what it was 
meant to be. It is not a nal judgment, for the court reſerve to themſelves to make 
further order if they ſhall think fir ; it is not perpetual, for it is expreſſed to be only 


until the court ſhall make ſuch further order; it is not a judgment upon the right 
of the King, for it decides nothing, and it expreſsly reſerves the power of deciding ; 
it is not a judgment againſt the corporation, for the ſame reaſons which ſhew that 
it was not a judgment upon the right of the King. | Fe HE 

But I go one ſtep further, and I alſo agree, that we onght not to examine, too 
ſcrupulouſly, the terms of a judgment pronounced more than a century ago, not 
appealed from in the regular courſe, and brought now under conſideration in a col- 
lateral way ; however harſh the proceeding in which it was pronounced, and how- 
ever ſevere the uſe which* was actually made of it, namely, to ſtrip an antient cor- 
poration of all its liberties and franchiſes, and to annihilate its very exiſtence, with- 
out imputing to the corporation a ſingle abuſe, or ſtating any one ſpecific objection 
to its title, SS Cal 

I think I cannot conſider it with more advantage to the defendant than by ſup- 
poſing it to be as full, as complete, and as perfect a judgment as the court could by 
law pronounce againſt the corporation in the actual ſtate of the caſe. Now (to uſe 
the words of Jenkins in the caſe that was referred to at the bar) I take it to be clear 
law, that no man ſhall finally loſe his land, or his franchiſe, upon any default, if he has 
never appeared; and that, with regard to franchiſes, the court have not authority to 
do more than to award ſeizure into the King's hands, nomine diſtrictionis, and that 
this judgment can have no further operation than to put the King's hands upon the 
tranchiſe, for the purpoſe of diſtreſs, without touching the right. 

My lords, on the return of the ſummons on ejectments, the proceſs called the 
magnum cape, might iſſue, which ſeized the tenement into the King's hands, in the 


nature of a diſtreſs 3 and ultimately the demandant might have judgment to recover 


the ſeizure of the tenement, which was the ſubject of the ſuit. „ 

But, my lords, the magnum cape contained in it a ſecond ſummons; and even 
after that ſecond ſummons, and for default, the judgment that was pronounced was 
not final ; for though there was a judgment that the demandant might recover the 
ſeizure, all the writers ſay expreſsly, that the tenant may recover back the tenement 
in a writ of right. f * 

With regard to franchiſes, the proceedings in which they are called in queſtion 
may be conſidered as ſometimes in the nature of a real action, and ſometimes in 


the nature of a mixed action. 


The writ of quo warranto was the King's writ of right; the proceedings by in- 
formation in the nature of a quo warranto, and the proceedings without writ, in 
the eyre, ſeem to me to partake rather of the nature of a mixed action. The courſe 


of proceeding in the iter was, public proclamation was made, that all thoſe who 


claimed any franchiſe in that city, &c. ſhould deliver in, in writing, a diſtinct ac- 
count what franchiſes they reſpectively claimed. . . 
Britton, in the chapter of the eyre, ſtates, that theſe claims were to be received 
upon the firſt day of fitting, and to be enrolled; of which enrolment the ſheriff 
was to have a tranſcript; that as to all ſuch franchiſes as wer not claimed, the 
ſheriff ſhould be commanded to ſeize them into the King's hands, in the name of a 
diſtreſs, and ſhould be anſwerable to the King for the. iſſues, until thoſe who ſhould 
claim them had ſaved their defaults for not attending the ſummons, and then they 
were to ſhew by what authority they enjoyed them. | 
From the ſame author, chapter On eyres and franchiſes, I collect, that there was 
likewile an inqueſt for ever; bailiwick, who were charged to inquire, among other 
articles, what perſons claimed liberties, in order that thoſe who had neglected to 
| A 2 2 2 claim 
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claim might be proceeded againſt in the courſe before directed, or in ſome other 
courſe, that their liberties might be ſeized for non-claim. Britton ſtates, that when 
the pieſentments were brought in they were to be pleaded in this manner, refer- 
ring evidently to the very perplexed record in the ſtatute of quo warranto, the 6 
Edward I. „ Firft, the claimants ſhall be ordered to appear on ſummons ; and 
then if the ſummons be atteſted, and they make default, the franchiſe ſhall be 
ſeized into the King's hands, and the ſheriff ſhall be anſwerable to the King for the 
ifues, and fo remain in the King's hands until the claimants appear and anſwer.“ 

In practice, the uſage in Edward III.'s time was {as I know with certainty from 
inſpecting the rolls of the {ter office, which was in that year) that immediately upon 
the preſentment coming in, without a ſummons, the franchiſe was ſeized ; and it 
ſeems, very reaſonably, becauſe it was liable to ſeizure for non claim, upon the firſt 
day of the Itter, and all that the preſentment was neceſſary for, was to aſcertain the 
fact, that ſuch claim «<xilted, which the er could not know until it was in ſome way 
or other brought before tnem. The writ of quo warranto, as far as I can judge of 
the proceedings of the Jrer, might always iſſue ; in ſome caſes the parties could not 
be put to anſwer without it. When the writ iſſued, the party was ſummoned to 
anſwer, at a day certain, at which day, if he made default, the franchiſe was alſo 
ſeized. I. 

Britton, ſpeaking of this default, ſays, “ the franchiſe ſhall be ſeized into our 
hands, as above ſet forth” (referring to the ſeizure on a ſummons on a preſentment, 
which I before ſtated, and ſays) “ and ſo remain without any other ſummons, 
until our furiher orders; nor ſhall they even be permitted to replevy ſuch franchiſes, 
if they do not forthwith anſwer our ſummons.” | . 
This courſe of pleading, as collected from Britton, correſponds with the courſe 
marked out by the ſtatute of the 6th Edvard I. as far as that ſtatute goes; the fifth 
paragraph of the fifth ſection of that ſtatute directs, „“ that if the party don't come 
in on the lame day which is ad primam offizam (the firſt Cay of holding the eyre) 


then theſe liberties ſhall be taken into the King's hands, in the name of diſtreſs, by 
the ſheriff of the place; ſo that they ſhall not uſe them until they come to anſwer 


before the juſtices, and when they do come in by diftreſs, their liberties ſha!! 
be replevizable if they demand them, in the which replevy they ſhall aniwer im- 
mediately, after the form of the writ aforeſaid” — (meaning the proclamation ; for 
there is no mention of the writ of quo warranto till afterwards.) 

The ſtatute mentions a writ of quo warranto afterwards, and ſtates, “ that if it 
be before the King himſelf, and the party does not come, ſuch order ſhall be taken 
as in the circuit of the juſtices.” What that order was I have ſtated from Britton. 
The ſtatute goes on and ſays, „ that if the King depart the ſhire (as I take it be- 
fore the default incurre:) they ſhall be adjourned into ſhort days, and ſhall have 
reaſonable deiays according to the diſcretion of the juſtices, as it is uſed in perſonal 
actions;“ ſo that the ſtrictneſs of proceeding, which took place in real ations, 
ſeems not to have been in the contemplation of thoſe who meant to frame a courſe 


of proceeding for the ter, or for the proceedings in quo warranto, in the King's- |, 


bench. Your lordſhips know, without my reminding you, that in perſonal actions 
there never was ſuch a thing as a final judgment before appearance; the ſtatute di- 
rects, that the juſtices in eyre ſhall proceed according to theſe ordinances, and ac- 


cording as ſuch manner of pleas ought to be ordered in their circuit. 


Comparing Brition's account of the proceedings in the Iter with the ſtatute, I 
collect, that the ſeizure was of the ſame nature, for default of appearing upon the 
ſuminons of the writ of quo warranto, as upon the ſummons on the preſentment, 
or for a non-claim on the firſt day; and was alſo of the ſame nature in the procced- 
ing upon a writ of quo warranto, before the King himielf, in the King's-bench, 
and in the proceedings before the juſtices in eyre. Of what nature it is in the 


| proceedings by information, in the nature of quo warranto, unleſs it is fixed by 


analogy, I really don't know, nor really do I know how it came to be proceſs in 
that proceeding, which is in the nature certainly of a perſonal action. 
| Your 
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Your lordſhips will obſerve, that the franchiſe was to remain in the King's hands 
till his further orders; that is, his ga orders communicated in the proper channel 
by his courts of law; it is a poſſeſſion, therefore, only that the King has. Where 
was no day prefixed to the party to come in and claim after the ſeizure, either 
before the King or in the Ter; but it is very clear with reſpect to the lter—every 
body agrees, that the party might come in and might take his own time for coming 
in, at leaſt during the eyre, whether he could or not come in afterwards. 

There is no analogy between this proceſs and any other, that I know of; it is a 
prerogative proceſs of diſtreſs ſui generis, far more operate than the magnum cafe 
in its inception, becauſe, according to Bractou, that was nothing more than what he 
called fmplex captio, which did not interfere at all with the dominion of the tenant 


over the property; and he particularly inſtances, that if it ſhould happen that dur- 


ing the ſeizure, where an advowſon was ſeized, the church became vacant—the 
tenant ſhould have it, and not the King; ſo that the diſtreſs of magnum cape was 
a ſlighter kind of thing, though it was more extenſive in its conſequences, yet in 
itlelt far lighter than this ſeizure of liberties under the prerogative proceſs. 

The proceeding upon the magnum cape certainly had more important effects after- 
wards ; for there might be a judgment that the demandant ſhould recover the ſeizure 
of the land, but that was not till after another ſummons, and, as I have already 
obſerved to your lordſhips, even that judgment was not final. Neither the ſeizure 
in the one caſe, nor the poſſeſſion in the other, bound the right, but the queſtion 
upon the right was ſtill open, >, | 

My lords, though this appears to be in the nature of this proceſs, ſeizure nomine 
diſtrictionis, one cannot readily collect how it ſhould poſſibly extend itſelf into 
either proceſs or judgment that could bind the right ; and one does not readily con- 
ceive how the right ſhould be bound without ſome proceſs of judgment; yet I muſt 
admit, that it is Rated in the caſe of the market, in 15 Edward IV. by Nel, one 
of the judges, © that at the common law, before the juſtices in eyre, if the party 
was ſummoned and came not during the eyre, he ſhould forfeit his franchiſe for ever.” 
And one of the counſel ſtating the ſame idea with more particularity, ſays, “] ſay, 
that before juſtices in eyre, if the party who hath the franchiſe, come not, then the 
franchiſe ſhall be ſeized into the King's hands, nomine diftrictionis; and if the party 
who ought to replevy the franchiſe, come not, during the eyre jn ſuch county, he 


ought to forfeit the franchiſe for ever ; and fo (he ſaid) it happened in the eyre in 


Kent, and, therefore, Herby, then juſtice in eyre, ſaid, come the party ſitting the 


eyre, or otherwiſe he has loſt his franchiſe for ever; he makes, in his manner of 


Putting it, no ſort of difference between the conſequence of not coming after a 
ſeizure for non-claim, and the conſequence of a ſeizure for default of appearance 
after a ſummons ; I believe he was right in that, for I don't know that there is any 
foundation for making the difference. | 

They ſay, © the party ſhall forfeit his franchiſe ;” it is not, I preſume, by vir- 
tue of this ſeiz ure, for that which was proceſs of d:/ringas originally, could not 
change its nature, and become final judgment upon a right in conſequence of the 
party's not coming in during the eyre ; but Herby tells you, that all this muſt mean 
that the party ſhould never be permitted to replevy afterwards, and as by the rule 
of the eyre, he muſt replevy before he could claim, he could never claim becauſe 
he could not replevy, and ſo in an indirect way he ſhall loſe his franchiſe. 

My lords, where the mere ſeizin (fhort of forfeiture or any judgment upon the 
right) was loſt by judgment upon the return of the magnum cap”, the writ of right 
lay for the tenant, who might by that writ have all the proceedings overturned, if 


he could ſhew he was not ſummoned, or even that he was not ſummoned the /econd 


time after the magnum cape had iſſued; for it was ſtated to be the cuſtom of Eng- 


land, that he was to have an additional ſummons to remind him of the danger 


he was in, and to call upon him to anſwer both the principal plea that was depend- 
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and anomalous if in a proceeding in a writ of right, as this proceeding upon 


a writ of quo warranto was, the party ſhall loſe his right in that very intri- 
cate way, in which only he could loſe it, without judgment, and without 
any ſummons, after the ſeizure was firſt made in conformity to the proceed- 
ings upon a magnum cape! I do humbly conceive, that the law of the Jer was 
not ſo; and that nothing ſhort of forejudger barred the right for ever. And 
though Sir Edward Che has too haſtily, in my judgment, adopted this doc- 
trine from the Year-book of the 15th Edward IV. he has himſelf furniſhed me 
with an extract from the Year. books of greater antiquity, and I apprehend a much 
better authority, which goes a great way indeed to prove that he, and that thoſe. 
who decided that caſe (if it was decided) in the 15th Edward IV. utterly miſtook 
the law. It is a caſe from the Year-book of the 2 Eaward III. and it is cited by 
him in his report of the caſe of the Abbot of Stretham, &c. g Coke, 28 b. It was in 
error in the King's-bench, upon a judgment of forejudger, in quo warranto, before 
juſtices in eyre : the judgment was reverſed for two realons, Which Sir effry Scrope 
openly declared, . Firſt, that juſtices in eyre may be miſtaken in ouſting the de- 
fendants of aid, where the aid was grantable. Secondly, that they have forejudged 
the defendant of the franchiſe, that is, to forfeit the franchiſe for ever; for (ſays 
Sir 7effry Scrope) in ſome caſes the franchiſe ought to be ſeized into the King's 
hands, and in ſome cates ſeized, as in his right, till the party has made fine—aud 
in ſome cales ſhall be forejudged, but forejudger holds for ever ;” a ſtrong inference 


that ſeizure in right of the King, or ſeizure into the King's hands, which evidently 


means nomine diſtrictionis, did not hold for ever; “ and, therefore {ſays Sir Zeffrey 
Scrope) we ſee by this record that the juliices ouſted the defendants of the aid where, 
by law, aid was grantable ; and further awarded, that they ſhould be forejudged 
of the franchiſes, becauſe they would not otherwiſe plead, but held themſelves to 
the aid where, for want of pleading, the franchiſe ought not to be forejudged, but 
ſeized, although the defendant's anſwer had not been ſufficient.“ 

Now, my lords, here are the ſeizures nomine diflrictionis --the ſeizure in right of 
the King—and the final judgment upon the right, clearly and diſtinctly marked 
out, I believe I may venture to aſſure your lordſhips, that this line may be traced 
through all the caſes in the ters, which I have ſeen, and many of which are to be 
found in Kei/way—two are upon the roll of the ter of Nottingham, the 3d of Ea. 
avard III. which conſiſts of twenty-eight rolls of parchment, very cloſely written, 
and which I have very careful y examined. In the very firſt caſe in Keilway's 1ter, 
claim had been made of wreck, as appendant to a manor ; for the crown they ſay, 
de the manor has been in the King's hands within time of memory, and this de- 
ſtroyed the appendancies;”—a day over was given — (therefore this is a caſe after 
appearance—a much ſtronger caſe than that ſort of default which ariſes from not 
appearing—a day over was given)—when the defendant made default; upon which 
he was warned to hear judgment, and the franchiſe was ſeized into the King's 
hands; and all this was certified into the King's-bench, into which the proceedings 
in the eyre were frequently adjourned. 

I ſlay here for a moment, to remark, that there was a proceſs by which, where they 
wiſhed to proceed to judgment on a default after appearance, they could do it; for 
here, after the ſeizure into the King's hands, they warned the party to appear, 
which would be much nearer to the caſe of the magnum cape than the common 
proceedings, When they came to the King's-bench, it was then inſiſted, that the 
party having made default after appearance, he had forfeited his franchiſe. “ It is 
not ſo (ſays the chief juſtice) but he ſnall be fined and ſuffered to plead ; and there 
is a diverſity between replevin and fine; for replevin lies where the franchiſe is not 
claimed in time, and fine lies in the caſe wu? ſupra, and other like caſes.” And 
afterwards a fine was aſleſſed, and the party pleaded the preſcription in his anſwer. 

I believe this is the only caſe (I don't recollect that there is another) in which 
even the counſel argued, that a forfeiture was incurred by reaſon of the not appear- 
ing, or not making claim at the laſt eyre, either upon mere non-claim, or w_ 
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made default of appearance in the laſt eyre, and not appearing during the eyre. 

In the eleventh caſe in Keilavay, fo. 141, the Prior of Suſſex made fine for his 
non-claim in the laſt eyre. In the fourteenth caſe, A4/denham, who ated as attorney - 
general for the King in the eyre, ſtates the effect of non-claim and ſeizure after 
the determination of the eyre, in this manner: * Upon every non-claim the King 
is entitled to have the profits till they are ſued out of his hands, and the parties? 


occupation, for all the intermediate time, is tortious upon the poſſeſhon of the 


King ;” .and he illuſtrates his argument by putting this caſe, “ if the King's te- 
nant, ix capite, die, and his heir enters and contivues in poſleſhion even for twenty 
years, and afterwards this 1s found by record, he ſhall anſwer to the King for the 
meſne profits; ſo in this caſe,” And it was a very good iſluſtration of the propoſi- 
tion, that the meſne profits ſhould be anſwered to the King; it would have been a 
miſerable illuſtration of the propoſition, that he was to forteit any thing; for the 
heir in that caſe did not forfeit his and; but the profits he did forfeit, till he had 
regularly replevyed his lands out of the hands of the crown ; then Scrope gave the 
rule, © that the defendant ſhould be pleaded with as if he had claimed in the laſt 


In the diſcuſſion of that caſe Scrape ſaid, „that non-claim is not ſo prejudicial as 
if the franchiſe is loſt in the right, but is a treſpaſs.” This ſeems to me to be the 
true nature of the effect of not claiming ; every man is bound to make his claim 
if he does not he is conſidered, from that time, as a treſpaſſer upon the King the 
rights are ſuſpended, and no conſideration is had of it, but there is a freſpaſ, for 
which there is a ſeizure, and for which the profits may be anſwered to the King 
without touching the right. : 25 

In the ſixteenth caſe in Neiavay (the Abbot of Selby's caſe) the counſel for the 
crown objected that the liberty had been ſeized at the laſt eyre; the Abbot anſwered, 
&© that his predeceſſor had claimed in the laſt eyre, and that a quo warranto had 
iſſued againſt him, that he came and pleaded, and had a day over; at which day 
he came not ; and that, therefore, the franchiſes were ſeized into the hands of the 
King, in the name of a diftreſs, and he prayed to be at liberty to replevy the fran- 
chiſe.” Sir Fry Scope ſaid, “ a franchiſe ſeized for non-claim ought to be de- 
livered by replevy, but it is otherwiſe if it be ſeized by judgment ;” they perfectly 
underſtood what that meant—the counſel immediately ſay, “ we defire to be ad- 
mitted to a fine ;”” a fine was aſſeſſed and the claim proceeded. The ſum of the 
objection was only that he could not claim till he had fined, not that default worked 
forfeiture. | | 

In the thirty-nintk caſe, the King was permitted to have the iſſues as well as the 
fines, It ſeems to me as if, in the proceedings in Jer, commonly the iſſues not 
being very large, they awarded a fine which bore ſome proportion to the profit 
which had been made, and they took it rather in the ſhape of a fine, than taking 


the trouble to have the iſſues particularly anſwered ; but in that particular caſe they 


did direct the iſſues to be anſwered to the King; and Sir 7efry Scrope gave a par- 


ticular reaſon for it; he ſays, * you don't ſhew how the franchiſe came out of the 


hands of the crown; it was ſeized into the King's hands, and he had got in poſ- 
ſeſſion after that ſeizure ; we award that the King have the iflues.” Scrope pro- 
poled then to have an inqueſt to ſettle what thoſe iſſues were; but they were taken 
by agreement at a certain ſum ; he paid thoſe iſſues ; having paid his. fine, then the 
claim proceeds. | | | 
In the twenty eighth caſe, Scrope is ſaid to have awarded that the party ſhould 
enjoy his franchiſe (of frank pledge probably) but that he ſhould be in the King's 
grace becauſe he had no pillory or tumbril; it was conſidered as a ſpecies of abuſe 
in thoſe who had certaia liberties of frank pledge (the correction of the aſſize of 
bread and beer) if they had not what they call a jodſelly, by which the parties 
might be puniſhed, as by law they were liable to be puniſhed, for the third offence, 
by corporal puniſhment ; they got nothing by putting a man in the pillory, and, 
therefore, it generally happened that they often got into taat ſcrape, In this _ 
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they immediately fine for the franchiſe being delivered back again, they undertak- 
ing to ule it better for the time to come. | | 
When the franchiſe was replevied during that eyre, the language was this, “ pre. 
diftus uſus capiatur in manus domini regis.” If the franchiſe was forfeited, then the 
language was in the true regular form of judgment, guod amittat libertatem, or, 
quod abjuicetur ; ſo that there were all theſe regular forms of proceeding which 
Scrope lays down in that old caie, in Eaward III. 's time, upon the writ of error, 
of leizure into the King's hand—of ſeizure in the right of the King redeemable 
by fine—and of forejudger; and it is wonderful to ſee how exactly the proceedings 
in the ier conform to that idea, with hardly a ſingle variance. One variance there 
 t8—it was, that where they meant that the liberties ſhould be taken from the party, 
and yet that there ſhould not be an abſolute forejudger, which amounted to a for- 
feiture, and would perhaps annihilate the liberty; they ſeized it into the King's 
hand, and they delivered it back again to the party pro ratione (that 1s) he paid a 
rent for it to the crown, and was to have it as long as the crown thought fit, and 
in that way they ſeized a liberty which ſeemed to be forfeited ; but in any other, 
where the liberty had been forfeited, they gave a judgment of forfeiture. 

Upon the whole of the caſes, as far as I have had an opportunity” of inſpecting 
them, there appears to me to be no difference between the replevy of franchiſes 
ſeized nominę diſtrictionis, during the Jer, and after the Iter, but this, that the re- 
plevyn, during the Jrer, is de jure and gratis; whereas the replevy, after the ter, 
was allo de jure, but it was upon a fire to be awarded by the court, and ſubject to 
anſwer, in ſome taſes, for the intermediate rents and profits ; and I find no caſe in 
which the party has loſt his ſranchiſe, even where the default for which the ſeizure 
was made has been after appearance, which is a much ſtronger caſe than the ſeizure 
for non claim and for not appearing upon the ſummons. | 

The caſe I have cited of the Abbot of Selby is expreis, that forejudger cannot be 
in that caſe, which I confider as concluſive as far as analcgy between the proceed- 
ings in the eyre can conclude, and proceedings in information in quo warranto, 
that the judgment given againſt the corporation of Cheſter, could be no more than 
what it imports to be, a judgment of ſeizure romine diſiriftionts. 

My lords, it ſeems to me to be enough to condemn the doctrine laid down in the 
15th Edward IV. of forfeiture being incurred in that caſe, that the court ſhrunk 
from its own principles ; for after agreeing, as it ſhould ſeem, that, by analogy to 
the rule of the eyre, a forfeiture had been incurred by the defendant in the cafe 
before them, they pronounce a judgment guouſque. 

How it ſhould happen that the judgment was in fact entered in that manner in 
that caſe, if the entries upon the roll do really relate to the ſame caſe (as there is 
all the reaſon in the world to imagine they do) can only be ſurmiſe. Billing's rea- 
fon for forfeiting the franchiſe, © becauſe otherwiſe the King cannot haue any eſtect of 
his fait, certainly appears to have great weight—the reference by the ſtatute to the 
proceedings in the eyre, and the ſuppoſed courſe of proceeding there—that 1s, if 
the party come not ſitting the eyre, he loſt his franchiſe for ever, ſhews they under- 
ſtood it ſo. It ſeems to me, that their argument all tends to induce forfeiture and 
final judgment; why the final judgment, therefore, was not given, it is not eaſy to 
imagine ; but after the court are underſtood to have agreed that the market was 
forfetred, and, therefore, the judgment ought to be final. —illing ſtarts another 

- queſtion. N 2 
2 My lords, if I may preſume to ſay ſo of men of great learning and talents, 
and who lived much nearer to the time when this proceeding was in uſe than 
we do, I cannot imagine that thoſe judges did perfectly underſtand the ſubject they 
were upon; for in the proceeding by writ of quo wartanto, as this was, I don't 
apprehend (ſpeaking with diflidence and deference to thoſe opinions) that there 
could be a judgment of capias pro fine; I take it that the defendant who comes in, 
is in the nature of a plaintiff ; he makes his claim—if he fails in making good his 
claim, there is no judgment of capias pro fine, but the judgment is guod fit in . 
coraiay 
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cordia, c. They enter into a debate and conſideration, whether there ſhatt be © 
judgment pro fine 3 Carey, one af the judges, ſays, . there ſhall not; for it may 
be that, the party hath good right” to this market, and ſo hath done no wrong to the” 
King.“ Aſſimilating it to the cafe of a tenant in a precipe quod reddat, he ſays, „ if 
a tenant in a precipe quod reddat, makes default upon default, ſo that the demandant 
hath: judgment to recover, yer the tenant ſhall not be amerced“ (that is exactly 
agreeable to thè idea of miſericordia) for no default can be adjudged in the tenant; 
ſo here, if no wrong can be adjudged in him who claims the market, there is no 
reaſon for granting & capias pro fine.” «© _ „ 
Chole ſays, . If we ſay the judgment is right, then a capias ſhalf iſſue; for the 
judgment ſhall be accounted like the caſe of a treſpais confeſſed, in which there ſhall / 
be a fine,” The purſuing a propoſitibn through all its conſequences is a good teſt of 
the truth of it. Choke reaſoned very right, though his principles were wrong; fup- 
poling that there could be no capias pro fine, yet ſtill, taking it that there might, he 
reaſoned right; if you mean that there ſhould be a forteiture here, it confeſſes 
the treſpaſs, and, therefore, there ought to be a capias pro fine.” Might not Choles 
obſervation have led the judges to reconſider their original opinion, and the grounds 
of it, and ultimately to have changed their opinion upon it, and to have pronounced 
the judgment in the form in which it now appears ? for it is impoſſible to reconcile 
the form, in which it now appears, to the reaſoning. 5 
Here the entry upon the controlment rolls becomes to be of very material con- 
ſequence indeed, in my judgment. There is an entry upon the controlment rolls 
ed ſubſequent proceſs, both of wemre and diftringas, continued home to the death of 
the party. - Xs Bet ed | | 
This ſuggeſts forme ther ohr, s? ? | 
In the firſt place, this entry does not leave us at liberty to ſuppoſe, that by poſ- 
fibility, the judgment which the court intended to pronounce, was entered errone- 
ouſly ; they could not have intended to pronounce a fiza/ judgment in a caſe where 
they go on to iſſue proceſs to compel appearance; the iſſuing further proceſs is per- 
fectly inconſiſtent with nal judgment, but is perfectly conſiſtent with a judgment 
guouſque, underſtanding that judgment to be a regular award of proceſs in the na- 
ture of diſtreſs. . „ OTB Oe OY We 
My lords, this entry upon the controlment roll alſo ſuggeſts a doubt, whether 


there is ſo much weight in Billing's'reaſon for making a default work a forfeirute, ' 


as was ſuppoſed, 'viz. that otherwiſe the King cannot have any effect of his ſuit ; ' 
that ſeems to be a reaſon that made ſome impreſſion; if the proceedings were to 
cloſe there, and by no poſſibility the King could go on, it ſeemed to be a reaſon- 
able thing why, in that ſtage of the cauſe, the King ſhould have the effect of his, 
ſuit by ſome judgment or other. If, after a liberty is taken into the King's hands 
nomine diſtrictionis, proceſs may til} go on againſt the party to bring him in, either 


for the purpoſe of forejudging the franchiſe, or of having a deciſion and amerce- 


ment if a falfe claim, or for any other purpoſe that can be imagined:; it is not true 
as is alledged in the caſe in the 15. Edward IV. that the proceſs was determined by 
Cue courſe of Jaw, and that nothing was to be done after the wenire facies. 38 

The counſel for the defendant, in my apprehenſion, did not ſucceed at all in 
their endeavours to explain away this entry of the ſubſequent proceſs upon the con- 
trolment roll. | „ 

There is an appearance of great regularity and preciſion in the entry. I muſt 
give credit to the roll for the proceſs iſſuing, and I think it is ver, apparent for what 
purpoſe it was iſſued --that is to ſay, to compel that appearance, which the ſeizure 
had not effected, and if there could be no forejudger of the franchiſe before ap- 
pearance, this proceſs was the neceſſary means to obtain the effect of that ſuit. 

There is a very obſcure paſſage in Britton, in his title, Franchiſes, which ſcems 
to relate to proceſs after ſeizure in the eyre—the French is very obſolete, and I can- 
not very well undertake to give a regular tranſlation of it; I can only, therefore, 
give the effect of it; and my way _ underſtanding ir correſponds with A PR 
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the difficulty of afcertaining exactly, from manuſcripts, what the paſſage really was 


take to be ſure; it is a very material paſſage, for it ſhews, that after ſeizure into 


"the court award, „ that the meriff ſhall hold the view, and take the other fran- 
chiles, to the uſe of the King, and anſwer for them in his accounts in the na” 
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tion of it by Mr. Kellam, and, I ſuppoſe, is not far from the truth, and poſſibly 
the entry upon the controlment roll may not be, at this diſtance of time, a very 
bad practical comment upon it. 8 | 
I will tate it to your lordſhips from Kellau's tranſlation I have already had oc- 
caſion to mention, that the firſt part of this chapter dire&s the inqueſts of the 
ſeveral hundreds and wapentakes to preſent all claims of liberties, and it directs - 
what is to be done, if the claimant does not appear; it goes on thus, “ and if 
thoſe who make ſuch default” (that is, the default for which the liberty was ſeized) 
4% have, of their own wrong, ulurped ſueh franchiſes upon us, our will is, that 
they ſhall be diftrained on in ſuch manner as ſhali be mentioned in the chapter 
concerning attachments in treſpaſs and in debt.” | 
The manner of procecding in treſpaſs and in debt is diſtinctly marked out in the 
very fame author - that they are to proceed by diftreſs—there is a courſe of diſ- 
treis pointed out, and if there is no land, they are to go on even to outlawry ; if 
there is land it is ultimately to be ſeized into the King's hands, but a great variety 
of procels runs our. ] | 
It ſays, „if they cannot clear themſelves in court, from the perſonal wrongs 
committed againſt us, to our diſinheriſon, let it then be awarded, that we recover 
the franchiſe, and that they be diſinherited of the value thereof, or be in our mercy.” 
The whole of the ſection is plainly founded upon the ſtatute of the 6th Edward 
J. and, in ſome parts, very little more than a tranſcript of it; but there is nothing 
in the ſtatute, undoubtedly, of this direction for a diſtreſs ; whether, therefore, 
Britton was the author of the doctrine (for he writes in an authoritative Ryle, as if 
in the name of a prince—as if he was iſſuing edicts) —whether the doctrine is 
founded upon the ſtatute, and carried farther than the ſtatute, into practice, I don't 
know; or it may poſſibly happen that there may be an error of the preſs, though 


in Britton; whether the true ſenie of it may be, as I have ſtated, I cannot under- 


the King's hands, there may be a diſtringas, and they may go on to the full effect of 
the ſuit. | 
 ProceeLings in the eyre are dire&tly analogous to this very courſe of proceeding, 
which did prevail in this caſe, in Edward IV.'s time; though certainly the whole 
of it is perfectly inconſiſtent with the argument as found in the Year-books, both 
of the counſel and of the judges, in that caſe. | | 
My lords, I think mylelf warranted to conclude upon the whole of this part of 
the argument, not only, that the judgment againſt the corporation of Chejter does not 
zmport a forfeiture or foreiudger—but that no FORFEITURE er FOREJUDGER 4Uas in- 
curred ia tbe actual circumſtances, or COULD HAVE LAWFULLY BEEN ADJUDGED 
UPON' THE DEFAULT WRIICH is STATED IN THESE PLEADINGS. 
My lords, the queſtion fill recurs, what <vas the effect of this judgment; for 
J have rather hitherto been employing myſelf to ſhew what avas ot the effect; but 
having employed fome time ia that, will, I think, lead us to what is the proper effect. 
It was objected, that this judgment could have no operation at all, being but an 
award of proceſs, not followed up by an actual execution. | 
It was anſwered at the bar, that by force of the judgment, that the liberties 
ſpud be ſeized, they avere in the hands of the King. It is certainly true, that 
where the right of the King is found by matter of record, adjudfed poſſeſſion in 
law follows, and the adverſe poſleſſion in fact becomes uſurpation upon the King. 
Put with regard to award of ſeizure nomine diſtrictionis, as contra-diſtinguiſhed from 
ſeizure in right of the King, it ſeems to me to be clearly otherwiſe; and the ſta tute 
of quo warranto ſays, © the liberties ſhall be taken into che King's hands, by the 
ſheriff of the place“ and ſo ſays Britton; and in Keilway's Iter, the ſeventh calc, 
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In the twenty- ſeventh caſe, Scrope gives the judgment, that c the franchiſe ſhould 
be ſeized, but the execution of the judgment ſhall ceale till the inqueſt ſhall be 
tried upon the collateral point.” If the rule be right, that the judgment executes 
iticlf, it is nonſenſe to ſay, that the judgment ſhall be pronounced, but the execu- 
tion of the judgment ſhould ceaſe. 

In the fourteenth caſe, in aſſeſſing a fine for a non-claim in a former Her, Scrope 
ſays, “ the officers of the King made no ſeizure, though there was a non-claim ; 


3 


ſo that neither you nor your predeceflors made any e try upon the puſſeſſion of the 


King; but if the King had had ſeizin, and you had entered upon the poſſeſſion of 


the King, your fine ſhould have been greater.“ 

And in the caſe of the King v. Qucdryng, the 15 Edzward IV. there was a writ 
to the ſheriff to ſeize, which appears to have been regularly returned z from all 
which it does ſeem to me as if there ought to have been a writ to the ſheriff, 

But I think, that your lordſhips ought not to lay any ſtreſs upon that circum- 
ſtance, that is, a writ to the ſheriff not appearing upon the record. If ſuch writ 
was neceſſary, I think we ought, in this cale, and after this great length of time, to 
preſume, that there was ſuch a writ, though it was not returned. | 

What then will the effect bf this judgment be? I conceive, that its operation, in 
law, corrciponds exactly with the effect, which I conclude, from the language of the 


charter of James II. it had in point of fact; that it laid the King's hands upon the 


franchiſe of being a corporation, and upon the other franchiſes in the information, 
ſo that the corporation could not uſe their liberties ; the action of the vital powers 
of the corporation was ſuſperded. The corporation being reduced to this ſituation, 
I think there can be no doubt but that a c/tos might have bcen appointed. 

As a matter of hiſtory it is well known, that London, which is a corporation by 
preſcription, was frequently under the government of a cuſtos, and ſometimes for 
many years together; had a cuſtos been appointed, there could have been, as I con- 

:ive, no doubt but that the corporation, in conſequence of the charter of pardon. 
and reſtitution, would have reſumed their liberties, and have gone on in the ſame 
manner as they would have done if there had been no interruption or interval, 
during which the corporation had remained in a torpid ſtate, I conceive this mult 
have been the caſe with London, otherwiſe the preſcription would have been inter- 
rupted, and the conſtitution of the corporation would have been deſtroycd. 

In the Jer of Nottingham, the liberties of the Vill of Nottingham were ſeized 
into the King's. hands {one of thoſe liberties was to make a mayor) they made their 
peace with the crown, and they got a charter of pardon ;--1 ſaould have mentioned 
that upon their being ſeized, there was a commiſſion iſſued to certain perſons, giv- 
ing them the cuſtody, during the time that the liberties ſhould remain in the Kigg's 
hands ; the corporation made their peace they produced their charter of pardon — 


and that fame mayor and burgeſſes, whole liberties were ſeized, and who were the 


original parties in the quo warranto, reſumed their oſſices. | 

Inſtead of a cu/irs, the crown introduced into Cheſter another corporation, by 
charter, to whom the cuſtody of the city was committed, and to whom liberties, 
either preciſely the ſame or ſimilar to thoſe which the old corporation had, were alla 
granted, This was certainly to the prejudice of the rights of the old corporation; 
and upon the grounds of argument already flated (except as to the cuſtody) this 
charter was void, as againſt the right of the old corporation, For a time indeed 
the old corporation were not in a condition to ſhake off their ces, or to afſert their 
rights; but upon the principle before laid down, they were always entitled to have 
redeemed their liberties, upon a fine to the King for their default. : 

It ſo happened, that the neceſſities of the times ſtood for them in the place of A 
ſum of money—and by virtue of the charter of pardon and reſtitution, the King's 


hands. were removed; and (if I may fo expreſs myſelf) recovered from their torpor, 


. 9 2 - . 0 : * 
they became in a condition to exerciſe their liberties ; and conſequently it ſnould 


ſecm that the power of the new corporation, as cſtos, muſt neceſſarily ceaſe, and 


to every other purpoſe the letters patent become void and of no effecl. It 


* 


right of local government in others. 


prejudice of an intervening grant; the old right in both caſes is e 
the judgment in both caſes the grantee takes a new one. 


ſolved or forfeited by judgment? How a ſuit for that purpoſe is to be inſtituted? 


. ' OPINION OF THE JUDGES. —& {Houſe .of 


Tr has been ſaid, that admitting for argument ſake, that the judgment quonſpue 
could only fuſpend the activity of the old corporation, yet that inaſmuchi as it there- 


f by became, by its own default, unequal to its functions (thoſe of magiflracy and of 


government in particular, for which the King is bound ra provide) the King might 


lawfully interpoſe a new charter; and that a new charter once granted, the, King, 


upon the principle before laid down, could not afterwards reſtore the old corpora- 


tion to the prejudice of the new one. 
The weight of this reaſoning will depend very much upon a queſtion which has 


been touched upon before ; that is, whether the proceedings in the information 
were cloſed by the ſeizure, ſo that the King could have no other effect of his ſuit, 
or whether procefs might have gone on againſt the corporation, to compel them to 


appear and proceed to final judgment. If the proceſs could go on, as we have ſeen 
that it did go on in the caſe of the King and 2yadryng—and* as I judge it would do 
in every other caſe of an information that could be ſtated; there was no colour for 
a perpetual eſtabliſhment of a local government, during the mere ſuſpenſion of the 


There would have been no abſolute neceſſity for it, even if the, proceedings had 
cloſed ; but upon y-hat principle could this ſtand ? the King could have no more 


than the poſſeſſion of the franchiſe, and the perception of the profits (if any) in 


conſequence of the ſeizure, ſo long as the liberties remained in his hands the King 


could not alien thoſe liberties—ſhould it be lawful for the King to deſtroy them by 
an indirect alienation ? Bradton, in his chapter de acquirendo, &c. ſeems to me to 


have put this point alſo upon its true ground. © Amiverat” there, means by judg- 
ment, and goes to the riglt, and not ſimply to the poſſeſſion ; and “ reſtizuentur,” 


in that caſe, operates as a new grant juſt as much as a charter of pardon and reſti- 


tution of a forfeited eſtate to a perſon attainted, or to his family, would do; and it 
would have exactly the ſame effect as ſuch a grant. would. have had if made to the 
xtinguiſhed by 

The anxiety of thoſe who drew the charter of James II. (che tradition is, I be- 
lieve, that it was drawn by Sir William Williams) led them to go far beyond the 
mere replevy of the franchiſe ; it is a charter of grant as well as of reſtitution—as 
a new grant I agree perfectly, that it cannot operate to the prejudice of the charter 


of Charles II. but as reſtitution only by this inſtrument, it is really nothing more than 


del. cering back, into the hands of the owner, his property, which had been taken as a 
pledge for a ſpecial purpoſe; and this was merely collateral to the grant of Cha, II. 

The difference, in point of conſequence, between the one and the other is this, 
chat as ſoon as the chartei of. King James paſſed, and the different rights of the two 
corporations were brought into competition, in the one caſe the title of the corpo- 
ration, under the letters patent of Charles II. would be a poſterior title, and in the 


other caſe it would be the elde: title; ct would make all the difference between a 
bad title and a good one, | 5 0 


believe, that the law and the fact, in this caſe, correſpond exactly. If your 
lordſhips could go out of this record to inform yourſelves what was done upon the 
granting of this charter of reſtitution—what became of the mayor and the other 
officers, under the charter of Charles II. hat became of the charter itſelf for the 
next forty years—and. when it firſt ſa the light afterwards, your lordſhips would 
be, I am perſuaded, ſatified of what I fav. | 
Without going out of the record, or borrowing at al! from the fact, we conceive, 
that the matter of this replication, as the ſame ſtands admitted and found by the werdidt, 
15 SUFFICIENT TO AVOID THE DEFENDANT'S TITLE TO. THE OFFICE _OF ALDER- 
DE DS N e . 7 

My lords, many other queſtions (ſome of them of the very laſt importance) were 
agitated in the courſe of the argument—ſuch as, whether a corporation can be dil- 


Whether the power of amotion, in the charter of Charles II. be general or n 
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and what that limitation is ? Whether taking it as general or as limited, it. would 
be a void power or a, valid power ? and if void, whether. it would or would not 
avoid the whole charter'? 

We have taken all theſe difficulties-into conſideration, but I am not prepared to 
ſay, that we have agreed upon an opinion to be offered to your lordſhips upon them. 
We are apprehenſive, that as to ſome of theſe queſtions in particular, any opinion 


we might offer, might have an influence upon other corporations, and tend to diſ- 
turb the peace of them; as we are prepared, without reſolving theſe queſtions, to - 
| ſubmit an anſwer to your lordſhips upon the two queſtions you have been pleaſed to 


propoſe to us, we have not thought it prudent to aſk of your lordſhips any oppor- 


tunity for the further inveſtigation of the others. 


JUD.GMEN x. 


THEN the Lord Chancellor left the wool ſack, and after a ſhort preface, moved 
their lordſhips, “ That the judgment given by the court of King's-bench, in this 


caſe, be REVERSED, and judgment entered for the King.” 


Having returned to the wool-ſack, his lordſhip put the jueſtion upon the ſaid 
motion, which was agreed to NEM. CON. EE a 
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: No. 1. | 
TOMINA viginti quatuor Aldermannor. infra civitatem Ceſtriz tempore 
Thome Smyth ſenioris Majoris Civitatis illius—Thome Smyth junioris Mer- 
catoris & Roberti Wright Vicecomitum ejuſdem Civitatis a die veneris prox. poſt 
feſtum Sancti Dioniſij anno Regni Regis Henrici VIII. poſt conqueſtum Angliæ 
ſeptimo uſq. idem feſtum tunc proximè ſequentem, viz. p. anum annum integrum. 
Thome Smyth Major 
Ricus Sneyde Recordator 


# 


Thomas Barrow Qui onus Majorat. Cit. Ceſtriæ — 2 
Ricus Godeman Armiger verunt ac Cuſtod. pac. cit, predict. 


Ricus Wright - Juſtic: pac. Cit: predict. 
Thomas Thornton | | 
Thomas Hawarden 

Willus Rogerſon 

Johes Rathbone 


Edmundus Farrington 
Ricus Groſvenor | | | 
Ricus Lowe | Qui onus Vicecomitis Civitat. Ceſtr. 
Ran. Smythe | | occupaver, 
Wilius Sneyde | | 
Hamo Godeman 
Willms Davidſon 
Rob. Barrowe 
Edmundus Smythe 
Ricus Walton | . 
On the following ſide of the ſame leaf, are the names of 19 other perſons, 
members of the common- council. 
In the next page, 
Eaſtgate - ſtreet. | 
Nomina xl Civium de Communi Confilio Civitat. Ceſtr. 
Here are inſerted the names of eight members. 
| Bridge-ſtreet. | | 
Here are inſerted the names of eight other members. 


| No. 2. | 
Liber Decret. & ordin. capt. in Sccio Ceſtr; &c. 
| Marcius 1573 A“. E. xv®. | 
xKx-!xuviij. die, Ab. pd.——eod: die & A. : 
Intr, Dna. Rna. et Rgrum Lea Ma: Civits. Ceſtr. et Io. Starkie, Ald. Def. 
AT which daie the ſaide def'ts app'd in this corte and praied Date over to _— 
the enformacyon againſt them exhibited on the Queene's Ma'tie's behalfe ; e 


is therefore geven by this Corte to the ſaide def'ts to anſwer the ſame the iiijth daie 
of April . ds And for divers cauſes this Corte f ally movinge, the 
ſaid def't Roger Lea now Maior of the ſaid Cytie is enjoined upon the pre 
e. l. to be levied to her Ma'tie's uſe that he in the mean tyme doe not P cur? or ca 
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any elec con to be made of any Aldermen or others of the coen councell of che ſaide 
Cittie contrarye to the poynte and lymytacon contained and expreſſed in the Chre 
of the late K. H. the vijth touchying the ſaide election menconed in the ſaid bill 


and informacion. 
| No. 3. 2 
. 5 22 June 1573. 
FIRST where there hath byn information given into the court of Exchequer of 
Cheſter by the Queenes Sergan there touching the election of Aldermen within the 
City, tor that they be elected by the Maior and Common Counſaile without the 
Commonalty, the Charter limmitting the ſame by expreſs words unto the Mator 
and Commonalty, the Earle of Leiceſter Chamberlayne of Cheſter doth think it con- 
venient to refer the deciding thereof to the order and judgment of law, not doubting 
but the Major and Citizens will have dew regard unto the effect of their Charters and 
tibertys in that behalf and to foreſee that no tumult or other diſturbance ariſe there- 
upon, Which if it happen, the ſayd Ear! entendeth to take ſuch further order as the 
good peace and quiet of the citty may be kept without offence or breach of the 
charter or libertys in that behalfe, and that ſuch diſorder-ſhall be examined reformed 
puniſhed and ordered before him as Chamberlayne or his deputy according to the 
demeritt of the cauſe. 


No. 4. 
| 16 Aug. 1573. 

AT an aſſembly holden in the common-hall, before ſaid Roger Lea mayor—re- 
citing the ſaid order of the 1ſt of April laſt, and that chief matter in the information 
therein mentioned was, the mayor pretended, contrary to the effect of their charter, to 
elect aldermen and common-counctl, viz. by the mayor and common-counci1! of the 
ſaid city, where the charter limiteth the ſame to be by the mayor and citizens; and 
the effect of which ſaid anſwer was, that by ſufticient warrant by the ſaid charter and 
the uſage, the ſame were and lawfully might be choſen by the mayor and common. 
council; and that the choice ſo to be made, was a better manner of chuſing the 
ſaid aldermen and common-council than the other. And whereas at this affembly, 
Harry, alderman ; Richard Maſſey, Robert Brock, Thomas Lyneall, Thomas 
Burgeſs, Thomas Fletcher, Roger Bryne, and Anthony Hankey (amongſt others) 
have, in open aſſembly, been charged that they ſhould, contrary to their ſaid firſt 
agreement and aſſent, and which was to ſend up the mayor and others, the citizens, 
with complaint to the right honourable the earl of Leiceſter, how they were, for 
their orderly proceedings in that manner of election, called to their trouble, and 
charged to anſwer their proceedings, before William Glazor, his deputy in the Ex- 
chequer ; that their hands are ſubſcribed to a certain pctition directed to the ſaid 
right honourable the carl of Leiceſter, requiring to have the choice of their alder- 
men and councellors left to them, according to the words of the charter, viz. to the 
mayor and all the citizens ; neither regarding the other clauſes contained in the ſame 
charter, neither the continual uſage, neither the utter ſubverſion of the tate of this 
city, if the ſame ſhould take place contrary to their former order and agreement, tv 
the hindrance and defacing of the mayor and city's proceedings. And whereas they 
have every of them been ſeverally called to anſwer this their manner of contrary 
dealing, in cauſes of ſuch importance, have every of them either ſo wilfully or 
imply anſwered, as the ſame council think, for that their untrue dealing contrary to 
their own aſſent, they and every of them worthy to be utterly disfranchiſed from 
the freedom of this city, and never hereafter to be received as worthy members to 
enjoy the benefit of the ſaid liberties, eſpecially to be of the counſel of this city; 
yet, nevertheleſs, the ſaid mayor and council do protract and reſpite the final order 
ro be taken for any of their ſeveral disfranchiſements, until the aſlembly next to be 
helden within the ſaid city, with contentment, that if in the mean time, they, or 
any of them, ſhall deliver to the mayor in writing, ſubſcribed with their names, 4 
Plain and ſimple declaration of the true cauſe that moved them fo to ſubſcribe the 


ſame, 
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ſame, by whoſe procurement, and upon what occaſion, acknowledging their offence 
in their ſo doing with ſubmiſſion, to the mayor and whole council, to Rand to what 
puniſhment or fine the {ame ſhall take, touching their ſaid miſbehaviour, and with 
proteſtation never in the like, or in any thing that may tend to the prejudice 
of the liberties of this city, to be deviſer or partaker with others : that then 
the mayor and council, upon ſuch ſubmiſſion and the trial, whether the ſame 
be ſimply or feigned, to ſtay their ſaid disfranchiſements, with putting them to ſuch 
puniſhment, by fine or otherwiſe, as to the ſame mayor and council at that aſſembly, 


upon due conſideration of the ſaid ſubmiſſion, ſhall think moſt cequiſite and con- 


venient. 
: No. 5. 
To our truſtie and welbeloved the Maier Aldermen and Burgeſſes of our Citie of 
Cheſter, 5 : 


James R. | | 
TRUSTIE and welbeloved we greet you well, Whereas we are informed that 
the Office of Recorder of that our Citie of Cheſter is nowe voied fforaſmuch as 


wee deſier to have ſuch places of truſte conferred upon ſuch as are knowen to be 


ſufficiente and well able to do both our uſes, and you of that Corporation ſuch ſer- 
vices as ſha] be incident to that office And beinge well informed of the ſufficiencie 
of Hugh Mainwaring of Graie's Inne an Otterbarreſter of good ſtandinge We doe 
hereby recommend him unto you requiring you to make choiſe of him thereto, 
givinge us therebie a teſtimonie of your conformitie to any thinge yt. is recom- 
mended from us to you, Geven under our ſignett at our pallace at Weltmr. the 
xxij daie of November in the thirde yeare of our raigne of Greate Britaine Ffraunce 


and Ireland. 


The Copie of the Maier and Citizens of this Citie their petition unto the Kinge's 

Ma'tie to have their free election to make choiſe of a Recorder, 

To the Kinge's moſte excellent Maieſtie f | 

Moſt dreade and molt gracious Sov'igne, In obedience of yo'r Ma'ties letters to 
us addreſſed dated the xxijth of November laſte but delivered firſte the tennth of 
this inſtant January for the electinge of Hughe Mainwaringe unto the office of Re- 
corder within this Citie w'ch now is become voied by the death of our late Re. 
corder the vjth of this month. Wee the Maior Aldermen and Counſell of the ſaid 
Citie unto whom the election belongeth aſſembled ourſeltes together upon receipte 
of your Highnes ſaid letters. But foraſmuch as by the ſaid charter granted unto us 


by your noble progenitor Henrie the viith of bleſſed Memorie, and latelie con- 


hrmed by your Ma'tie nae perſon is eligible to that office excepte he be one of the 
xx1!1j Aldermen and none can be choſen an Alderman excepte he be firſt infranchiled 
and made a free Citizen amongeſte us Such the ſaid Hugh Mainwaring is not nor 
ever came hither in perſon to deſyre the ſame but is a meere ſtranger :o us and the 
tate of this incorporation for the obſervation of w'ch Charter and all other liberties 
granted to this Citie we have taken our corporall oathes. Wee therefore uu 
Ma'ties moſt humble and loyall ſubjectes cannot without expreſſe breach of our 
oathes and infringinge of our liberties elect the ſaid Hughe Mainwaringe to be our 
Recorder; of wh'ch our iulte excuſe wee do moſt humbly beſeeche your Ma'ti-s 
gracious acceptacon. And that your Highnes will be pleaſed of your accuilonic 
grace and clemencie to vouchſafe unto us our free election and to give us leave to 
make choiſe of a man to that office who is capable thereof by our Charter, whereot 
at this tyme there are div'ſe amongeſt us whoe are alreadie Aldermen of this Cie 
and ſuch as have heretofore donne good ſervice to this Corporation, and are evrie . 


fitt for the place both for their learninge in the lawes, their knowledge and experi- 


ence of our orders and liberties, and their ſinceritie in the true religion And wee 
your Ma'ties moſte loyall ſubjectes accordinge to our molt bounden duities doe a 
will always upon the knees of our hartes praie to the almightie God for the mt 
happie and proſperous eſtate of your molt excellente Ma'tie longe to raigne over = 
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APPENDIX, 


No. 6. 
Cheſier, March 7, 1684. 

YESTERDAY was brought hither, the new charter, his majeſty hath been 
graciouſly pleaſed to grant unto this city, by fir Thomas Groſvenor, our preſent 
mayor, accompanied with the high ſheriff, our governor, ſir Philip Egerton, and 
a great many other gentlemen of the county. At their entrance into the liberties 
they were met by the juttices, the aldermen, and common-counci), in their for- 
malities, the militia, being in arms, and the twenty-four companies of tradeſmen, 
making a guard from the 3 to the Laſt-gate, and the battalion in garriſon 
here, making a gaard from the Eaſt-gate to Milt-Hoops. Being come to Guildhall, 
amidſt the Ka and repeated acclamations of the people, the charter was read, 
and the mayor having made a very loyal ſpeech, which met with the general ap- 
plauſe, ſatisfaction, and thanks of the aſſembly, he and the reſt of the officers 
were ſworn ; which done, the mayor came to the Croſs, drank the king's health, 
and ordered the conduit to run with wine, and afterwards treated the whole com- 
pany very iplendidly, the great guns firing from the caſtle, with vollics of m 


hot, the muſic playing, and bells ringing, with all other demonſtrations of an uni- 


verſal joy. | 
| No, 7 


To the king's moſt excellent majeſty. 


The humble and thankful addreſs of divers of your majeſty's ſubjects, commonly 


called diſſenters, in and about the city of Cheſter. 
Moft gracious ſovereign, - N | 


WE, your majeſty's peaceable and loyal ſubjetts, enjoying our comfortable ſhare, 


with others, in the preſent caſe, quiet, and liberty, granted by your late royal de- 
claration, (which aſſures us of your majeſty's gracious and generous inclinations 
and reſolutions, not to impoſe upon the conſciences of any in matters of religion) 


do, for ourſelves, and on the behalf of many others of our own perſuaſion, pre- 


ſent unto your majeſty our molt humble and hearty thanks, which we deſire to do 
in ſuch a manner as may beſt expreſs our grateful reſentments of ſuch a great and 
princely favour ; and, being not only obliged by the bands of our natural allegi- 
ance, to live peaceably under your government, but likewiſe from a principle of love 
and gratitude to ſerve your majeſty, to the utmoſt of our capacities, in all inſtances of 
duty and loyalty, We do faithfully promiſe, that (by God's help) we ſhall always, 


in all things, demean ourſelves with all due loyalty and ſubjection, and, as occaſion 


ſhall be offered us, confirm the ſincerity of our promiſes by the readineſs and agree- 
ableneis of our actions and practices. | | | 


| „ 
Thurſday, March 27, 24 W. and M. 

A petition of Roger Whitley and George Mainwaring, efqrs. was read, thereby 
ſetting forth that they were, and ſtand, duly elected for the city and county of 
the city of Cheſter, by the major part of the legal electors there; but that the ſhe- 
riffs, not joining in the return, though Mr. Batho was willing (being one of the 
ſaid ſheriffs) ſo to do, and tendered an indenture ſigned by him and the eleetors for 
that purpoſe, to Mr. Partington, the other ſheriff, who refuſed to Join therein; 
but hath, to the apparent prejudice of the. petitioners, returned fir Thomas Groſve- 
nor, and Richard Leving, eſq. by another indenture, without the other ſheriff's 
Joining therein, and without their being duly choſen ; and praying the confidera- 
tion of the premiſes, that the invalidity of the ſaid pret:nded return may be ex- 
amined, and the petitioners relieved.. | : : 

* Wedneſday, December 2, 2d W. and M. 
Report from the committee of privileges and elections, to whom was referred 
1 — | 3 — 8 the 
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the matter touching the election of citizens to ſerve in this preſent parliament, for 
the city of Cheſter, &c. The poll was thus, viz. P parliament, 


For Sir Thomas Groſvenor, . . 498 | For Mr. Whitley, . . . 484 
Mr. Leving 4944 Mr. Mainwaring. « 457. 


On the behalf of the petitioners were called, ; 
David Perry : who ſaid 125 were made free after the teſte of the writ, whereof 
g1 voted for the fitting members, and 23 or 25 voted for Mr. Whitley, and 22 
voted for Mr. Mainwaring. Of the number that were ſo made free, were one 
Selby, an apprentice to one Waltham, and 16 others, that were minors. 7 
That Bryan Bolland teſtified, that there are in Cheſter ſeveral almſmen, who 
wear badges, and have 4]. a year for their lives, whereof five voted for the peti- 
tioners, and eight for the ſitting members; and that his ſon told him he had 108. 
to make him free. That on the 18th of March he apprehended the poll was only 
adjourned z for that ſheriff Batho ſaid, “he adjourned it.” And the next day 18 
freemen came to vate for the petitioners, and were refuſed. 
That Street, a witneſs, teſtified, that he was preſent when the new freemen were 
made, and took notice of it to the petitioners, and adviſed them to get ſome made 
tree for them; bur they denied it upon the caſe of Dartmouth. That ſeveral maſ- 
ters complained their apprentices were made free contrary to their knowledge ; that 
two (as he was told) had 125. apiece to vote for the fitting members; but confeſſed 
| himſelf was made fee when a minor. 
; That Richard Cooper ſaid, he went with three men to the Bear, where ſir Tho- 
mas Groſvenor came to them: and they told fir Thomas Groſvenor, that they, had 
a mind to be made free, but wanted money ; and he bid them go to Mr. Johnſon, 


1 and let him look over their indentures; that if their indentures were right, they 
1 ſhould have money; and that Mr. Johnſon approved of their indentures, and they 
0 told him they had money, but he did not ſee them receive it. That Mr. Johnſon 
) voted for fir Thomas Groſvenor, and fir Thomas lodged in his houſe. 

bs That John Orme ſaid, he received of Johnſon, and one Bennett, 12 or 13 ſhil. 
0 lings, to make him free, and vote for ſir Thomas Groſvenor, and the other ſitting 
d member, Richard Leving, eſq. | 3 | . 
i- That Samuel Davies ſaid, he received of Johnſon and Bennett 32s. to make him 
Ve free, and vote for the fitting members. | | ; 
of And both Orme and Davies ſaid, if they had not received that money, they 
785 would have voted for the petitioners. N 

on | LE | 

ts | That on behalf of the fitting members were called, N 


Thomas Wilcock : who ſaid, he had known all elections ſince the reſtoration, 
and that a ſon of a freeman may demand his freedom when capable of taking the 
oath of allegiance, viz, at 16 years of age; and that an apprentice has a right to 
his freedom if he comes out of his time before he is 21 years of age. : 

That Shelhorn ſaid, he was mayor at the time of the election, and has known the 


. ſeveral elections fince the reſtoration, and never knew any freeman of Cheſter, young 

5 or old, rich or poor, denied his vote. That thoſe who were made free, were either 
55 free born, or claimed by ſervice; and that none were ever put by their freedom that 

15 were capable of taking an oath. . That the aforeſaid almſmen were never refuſed 
; * their votes. That alderman Street was active to bring aſperſions on ſir Thomas 
rh Groſvenor, on purpoſe to keep him off from being a | rg ins. | | 
112 That William Wilſon teſtified, that the aforeſald almſmen always voted, and that 
i minors, if free, always polled. That Mr. ſheriff Partington managed the poll, 
W with the conſent of the other ſheriff, Batho; and made two proclamations before 
. the cloſing the poll, and then cloſed the poll, the 18th of March. That next morn- 

ing the books were caſt up publicly, and the fitting members declared duly elected. 

. That Richard Hockenhul' teſtified, that he ſaw all the proceedings, and he 

TiC 


thought it a fair election. That the books were ſcaled up in the preſence 1 = 
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meriff Batho ; and that it was ſaid Mr. Johnſon was a tenant to one of the peti- 


Cauſe heard. | 


APPE NM 


tioners. a 


That upon the whole matter, the committee came to ſeveral reſolutions, which 
being read at the table, were as follow, viz. „ 
Reſolved, That it is the opinion of this committee, that fir Thomas Groſvenor, 
bart. is duly elected a citizen to ſerve in this preſent parliament for the city of 
Chefter, | 
Reſolved, That it is the opinion of this committee, that Richard Leving, eſq. is 
duly elected a citizen to ſerve in this preſent parliament for the city of Cheſter. 


The firſt reſolution being read a ſecond time, and the queſtion being put, That 
the houſe do agree with the committee in the ſaid reſolution, the houle divided, 
| > TEES = 
| | No., 18 

So it was reſolved in the affirmative. 
The ſecond reſolution being read a ſecond time, it was reſolved that the houſe do 
agree With the committee in the ſaid relolution. c 


5 No. 9. | 
To the king's moſt excellent majeſty. 


The humble petition of fir John Mainwaring, bart. and Mr. Benjamin Chitchley, 
aldermen of the city of Cheſter, on the behalf ot themſelves, and other alder- 
men and citizens, = 155 

Humbly ſheweth unto your majeſty, | 
THA about the 15th of July laſt, your petitioners preferred their humble peti- 
tion to this moſt honourable board, ſetting forth the arbitrary and undue proceedings 
of Peter Bennett, grocer, late mayor of Cheſter, viz. by waving the fixed time, by 
order of aſſembly, for the chooſing of common-council-men ;z and by taking upon 
himſelf the ſole power of building our new common-hall, and altering the models 
and contracts with workmen, and refuſing to conſult with the committee appointed 

for that purpoſe. 9 5 I 
That, upon reading the ſaid petition, their excellencies, in council, were pleaſed 

to order the ſaid late mayor to attend this molt honourable board, in perſon, and to 

ut in his anſwer, in writing; and alſo all other perſons concerned are to attend. 
That the ſaid late mayor of Cheſter hath put in his anſwer accordingly, and that 
the faid mayor of Cheſter and your petitioners are in town, and ready to have the 


That their excellencies did, by their order, recommend to the care and circum- 
ſpecxion of the ſaid Peter Bennett, the mayor, and magiſtrates, of the ſaid city of 
Cheſter, the preventing as much as in them lay all ſuch tumultous proceedings, 
whereby the peace of the ſaid city might any ways be diſturbed, | 

That, notwithſtanding the ſaid order, the ſaid Peter Bennett hath ſince cauſed 
five aldermen to be elected by an order of aſſembly, contrary to the expreſs words 
of the city charter, and did thereby exclude the freemen their votes, who ought 
to have been the electors, and did greatly endanger the peace of the ſaid city by 
ſuch illegal election. | 

That whereas common-council-men are to be choſen yearly. He the ſaid Peter 
Bennett (on purpole as "tis humbly conceived) ſuffered the year to elapſe, before he 
went to the election of the laſt common-council-men, by reaſon whereof 400 free- 
men abſented themſclves, and would not attend to give their votes leſt they ſhould 
ſeem to countenance a certain breach of their charter. OT 

That, by reaſon of the freemen abſenting themſelves, the ſaid Peter Bennett, 
and his accomplices, took the opportunity of turning out 32 of the old common- 
council-men, who all of them had ſubſcribed the voluntary aſſociation, and were 
hearty and zealous to the government, putting in their ſtead men who _—_ to 

1 | ign 


r 


ſign the ſaid aſſociation, and may reaſonably be ſuſpected for their loyalty (two of 
them particularly, viz. William Francis, and Humphrey Page) ſtanding convict 
on an indictment of high miſdemeanor, for drinking the late king James's, and the 
pretended prince of Wales, their healths, with ſwords drawn, and have been both 
fined for the ſame ; yet are they both thought ſo meritorious by the ſaid Peter Ben- 
nett, that Page and Francis were choſen common-council-men, and Francis is 
thought fit, and preſides, ſheriff of the ſaid city of Cheſter. | 

That as the ſaid new common-council-men are the creatures of the ſaid Peter 
Bennett, ſo have they gratefully expreſſed themſelves to be ſuch, having joined 
with ſome aldermen of like principles; and have, by order of their aſſembly, and 


dy a bond, ſealed with the common-ſeal of the ſaid city, og themſelves, and 


the ſaid city, to repay the ſaid Peter Bennett, all charges he 
detence of his illegal and arbitrary proceedings. 


all be put to in the 


That by means of which ſecurity ſo given, 'tis humbly conceived the treaſure of 


the city is in great danger of being extravagantly expended ;. your petitioners, and 
all the freemen, are highly diſcouraged, if not, by your great wiſdom, this evil, 
together with the reſt of the breaches of our charter complained of, are not ſpeedily 
recretied.-. | | 1 

May it therefore pleaſe your moſt excellent majeſty, and this moſt hononrable 
board, that the ſaid Peter Bennett may anſwer to the ſeveral complaints of this . 
petition on this day ſe'nnight, being the 2oth of this inſt. January, the day prefixed 
tor the hearing your petitioners complaints, ſet forth in their former petition, We 
humbly conceive it will be leſs trouble to this honourable board, and no prejudice 
either to your petitioners or the reſpondent, both ſides being in town. But if it 
ſhall not ſo be thought fit by this moſt honourable board, we humbly pray a ſhort 
day for hearing of all the ſaid matters of complaint; and that you will give to your 
petitioners ſuch relief, &c. &c. ; | 


No. 10. 


Some further remarks to the freemen of Cheſter, confirming the wiſdom of their 
reſolution to houſe alderman Mainwaring, and alderman Bennett, for th 
nayoralty. | 

Gentlemen, LY | | | 

THE neceſſities that many honeſt tradeſmen are often reduced to in their old 
age, not through any fault or miſconduct, has ſo ſenſibly affected ſeveral perſons, 
famous in their generation for works of charity, that they have left ample main- 
eee for poor freemen, and appointed the corporation the truſtees of their bene- 
actions. | 

Several of theſe noble charities are ſunk, and the money loſt, through the neg- 
ligence of the truſtees ; which is a great diſcouragement to future acts of charity of 

the like nature. | | 5 
Therefore it is propoſed, as an act of juſtice, that theſe funds ſhall be re · eſta- 

vliſhed out of the profits that ariſe by making of freemen. There is now near 

zool. paid into the treaſury upon that account. Every reaſonable man will allow 
that this is the moſt equitable way of diſpoſing of the money, becauſe when an 

freemen are tnade, the privileges of the former freemen are divided amongſt ſo 
many more. This, gentlemen, you muſt allow to be a laudable deſign, and you 
cannot doubt but it will be promoted by ſuch worthy, public ſpirited men as Mr. 

Mainwaring and Mr. Bennett. | f 
The profits ariſing from John of Jeruſalem's lands were left for the maintenance 


of poor widows, and other pious uſes. 


Query. — Have they been ſo employed? Has the alderman, under whoſe direc- 

tions the money has 3 laid out, made up his accounts ? Or is it probable that he 

ever will!? I, ; — If 
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was? Did he not tell how many millions of ſolid yards were contained in the in, 
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Mr. Cotton left a legacy for ſick and maimed freemen. Do any of you partake 
of the benefits of that charity? | | | 

If the friends of the navigation ſucceed, theſe and other affairs of the like na- 
ture will be ſtrictly inquired into. | 

In a ſenſeleſs letter, publiſhed laſt night, we are told, that of late “ the places 
of mayor and ſheriffs have been filled peaceably, and no man hitherto has had oc- 
caſion to repent of his choice.” See, gentlemen, how you are inſulted ! They 
have for many years trampled upon your liberties ; appointed what magiſtrates they 
1 without the leaſt regard to merit; and if any citizen has ever ſeemed de- 

ous of a fair poll, they have branded him with the name of mal- content. And 
yet they have the aſſurance to appeal to you, whether you have ever repented of 
your choice, when they have done all they could to rob you of your undoubted 
Privilege of chooſing your own magiſtrates; and have generally impoſed upon you 
fuch as have been (for good reaſons) diſagreeable to the citizens. 

But now you have taken up a brave reſolution to aſſert your privileges, and 
houſe thoſe gentlemen for the mayoralty, who, you know, will carefully maintain 
all your privileges, rights, and liberties, and do you and all the inhabitants juſtice 


and honour. | . 


No. 11. | 
; | | Cbeſter, April 23, 1734. 
THIS is to give notice, that whereas endeavours are continually uſed to miſlead 
the citizens, and prevail on them to believe the works of navigation are intendcd to 
be carried on only till the next election, and that the river will never be made navi- 
gable : if any perſon dare lay any wager, from ten guineas to five hundred guineas, 
that the river Dee will not be made navigable, purſuant to the act of parliament ob- 
rained for that purpoſe, and will depoſit their money in Mr. Murrey's hands, it 
will be . | 
No. 12. 
| Chefter, April 28, 1734. 
IT is computed it will coſt the undertakers to make the river Dee navigable, 


about twenty-five thouſand pounds, and that the advantages that will accrue to the 


undertakers will be upwards of two hundred thouſand pounds; from which it ap- 
pears, it mult be the intereſt of the undertakers (abſtracted from elections and every 
other conſideration whatſoever) 40 carry on and complete the work: it is therefore 
ſubmitted to the public, how idle and ridiculous it is for the m- r and two candi- 
dates, at this time of day, to go about to tell the freemen there will be no na- 
vigation. : 
No. 13. ns, 
| | 3 Chefler, May 6, 1734. 
WHEREAS it is induſtriouſly reported by wicked, and generally believed by 
weak, people, that the navigation of the river Dee is begun, and carried on by great 
numbers of workmen, under the direction of Mr. Kinderley, purſuant to an act of 


parliament obtained by Mr. Manley; this is to ſqtisfy the public, that ſuch reports 


are ſpread abroad for very bad-purpoſes, viz. the breaking in upon that natural and 


' Indefeaſible right which fir R. G. and his heirs undoubtedly have, to repreſent the 


city of Cheſter. | | 
It is true, there was an act of parliament lately obtained for making the river 
Dee navigable ; but pray by whole intereſt, or at whoſe expence, was that act ob- 
tained ? Will any have the front to ſay, that Mr. Manley had a hand it? Has not 


fir R. G. told you over and over again, that it coſt him and his predeceſſor, many 


thouſand pounds to promote the navigation ? Were not capt. Parry and Mr. 
Maccay ſent here, at the charge of that family; and did not the latter, with great 
care and pains, take a ſurvey of the river, produce a plan of it in the h----e of 1---ds, 
and make it appear as plain as a pike-ſtaff, how prafticable ſuch an undertaking 


tend 


. 
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tended cut, how much the digging of it out would amount to at a groat a yard, 
where, to an inch, all that ſand would ſubſide, and what effect it would have on 
the navigation to Cheſter and Liverpool? He likewiſe told how many hundred 
millions of tons of tide would be prevented by the work of navigation, from flow- 
ing over the white ſands, which plainly proves that thoſe ſands (the principal re- 
ward for the.undertaking) may be recovered ; and all the damage that can pofſibly 
happen thereby, is, that by excluding ſuch a quantity of water, it may raiſe the 
ſea to an unuſual height, and diſturb the pacific ocean, Now can any one imagine, 
that Mr. Parry, Maccay, and others, ſuch as ſolicitors, council, evidences, ex- 
preſſes, beſides petitions from ſeveral quarters, aflemblics, cloſe application, and 
affected delays; I fay, can any one imagine, that all and every of theſe, during the 
courſe of two ſeiſions of parliament, were not very expenſive? To all this let me 
add, that it was owing to the intereſt and influence of E---x FRIENDS that the bill 
found ſuch an cafy paſſage through both houſes : this is certainly true, for I have 
ſeen it in print in one of A--ms's Journals, an author of undoubted veracity. 
Many, very many, ſuch initances might be given of fir R-----'s firm attachment to 
the intereſt of this city! yet this gentleman has the misfortune of being repreſented 
in a quite different view, even by ſome who pretend to be his friends, and fre- 


- quently tell the freemen, when {oliciting their votes, that the navigation is all a 


SHam. O horrible ſhame ! Shall we wonder more at their ingratitude, or at his 


| patience in bearing it! | 


As ta the idle reports raiſed by ſome who have the aflurance to oppoſe fir R. the 


very mentionitg of them is enough to confute them; ſuch as, that ſome hundreds 


of wheel-barrows have been made for the uſe of the navigation ; that Mr. Kinder- 
Jey has above two hundred men at work on Brewers-hall marſh, and embanked a 
great part tkereof. Indeed, as to the wheel-barrows, there were a few made, but 
were they not all fold to alderman B----t? And I challenge any man to prove, that 
Mr, Kinderley has been at Cheltcr theſe twelve months, or that any men have been 
at work, or any banks raiſed, on that marſh, or the leaſt ſtep took towards carrying 
on the navigation. Of the truth of this, any one may be ſatisfied who will be at 
the pains of going to view the ſaid marſh. This is the beſt way that I know of, to 


conviction; but if any will be ſo lazy, or ſo perverſe, as to form their judgment of | 


things from common fame, or the din of a party, rather than from the objects 
themielves, they muſt jog on in their own way, and take their rank among the 
NOODLES | | | 


No. 14. 4 
Cbeſter, May 21, 1734. 


ON Wedneſday laſt, the election of repreſentatives for this city began at our 


town-hall : the candidates on the one fide were fir Robert Groſvenor and fir Charles 
Bunbury ; on the other, Mr. Manley and Mr. Williams. On Friday in the after- 
noon, a ſquabble arifing amongſt the citizens aſſembled in the hall, occaſioned by 
the violence of tlie conſtables ; the returning-officers, on that pretence, quitted the 
place, cloſed the books, and carried them away, though the court was quiet and 
unmoleſted, and though Mr. Williams and Mr. Manley inſiſted upon going on with 
the poll, and proteſted againſt any adjournment. The next morning, thoſe candi- 
dates waited on the ſheriffs, and demanded a return as the poll ſtood the night be- 
fore, by which it appeared, that they had a conſiderable majority of legal votes. 
The ſheriffs, however, called a pretended court, and took the poll of all that offered 


themſelves, and ſo got a majority of voices in favour of the t.vo baronets. But 


notwithſtanding this extraordinary ſtep taken by them, and the aſſiſtance of a mul- 
titude of foreigners, it is not at all queſtioned, but at a proper time and place it will 
evidently appear, that Mr. Manley and Mr. Williams had a legal and fair majority 
of reſident freemen. | | | 


* b . 2. 
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To the reſident freemen of Cheſter. 

Gentlemen, | 
WE take this opportunity of returning you our thanks for honouring us with your 
votes at the late election; and beg you'll be aſſured, that we ſhall ſteadily perſevere 
in defending your rights and privileges againſt the encroachments of foreign, or the 
uſurpations of domeſtic invaders ; and that it ſhall be our conſtant endeavour (as it is 
our greateſt pleaſure) to be ſerviceable to our friends, and to promote the trade-and 
intereſt of the city, to the utmoſt of our power. 

As for thoſe who have baſely given out, that the ſcheme of the navigation was 
only calculated for the election, and would determine with it, we leave the work 
to give the lie to ſuch mean dealers in falſities and ſcandal, 

We are, gentlemen, | 
Your ſincere friends and humble ſervants, Ep eh, 
NE RICHARD MANLEY, 
HUGH WILLIAMS. 


Cheſter, 
May 21, 1734. 


| No. 15. | 

TUESDAY, Feb. 2, 1747, came on the hearing of the matter of the petition of 
James Mainwaring, jun. elg. and the petition of ſeveral perſons whoſe names were 
thereunto ſubſcribed, complaining of an undue election and return for the city of 
Cheſter; and as their complaint was ſingly againſt the election of Philip Henry 
Warburton, eſq. he alone appeared by his counſel in ſupport of his election. The 
diſpute was about the right of elefting, which by the petitioners was ſtated to be 
only in ſuch citizens of the ſaid city as are inhabitants within the ſame, or the liber- 
ties thereof, and admitted to their freedom by birth or ſervitude, and not receiving 
alms or any public charity; whereas by the fitting member the right of election 
was ſtated to be in the freemen of the ſaid city in general. | 5 

The original charter granted to the ſaid city by king Henry VII. and the con- 
firmation thereof by queen Elizabeth, were produced, and part thereof was read, 
to prove that the right of electing the mayor, and ſeveral other officers of the ſaid 
city, was veſted in the citizens commerant Within the ſaid city, and that commorant 
citizens only were eligible into thoſe offices. | TEL 

And a witneſs was examined in order to prove, that antiently ſuch citizens only 
had enjoyed the right to vote in the election of citizens to ſerve in parliament for 
the {aid city, as were intitled to their freedom by birth or ſervitude. | 

And another witneſs was examined in order to prove, that the ſaid right was in 
ſuch citizens only as are izhabitants within the ſaid city, or the liberties thereof, and 
admitted to their freedom by birth or ſervitude, and not receiving alms or any pub- 
lic charity. 

On 1 other hand, the ng member ſhewed, from the reſolutions of the houſe 
ſo far back as the zd W. and M. that other freemen had voted at elections; and 
having produced ſeveral polls taken at elections of members of parliament for the 
ſaid city, he propoſed to prove, that many of the perſons who voted at cach of the 
ſaid elections were not commorant in the ſaid city when they voted ; but the ſame 
was admitted by the petitioners. Then he propoſed to prove, firſt, that ſeveral 
honorary and non-refident freemen had been elected into the offices of mayor and 
ſheriff, Secondly, that honorary freemen had exerciſed trades within the ſaid city. 
Thirdly, that freemen who had purchaſed their freedom were exempted from toll, 
as well as other freemen: but the whole was admitted by the petitioners. 

The queſtion being put, That the right of election of citizens to ſerve in par- 
te liament for the city of Cheſter, is in the mayor, aldermen, and common- council, 
„ of the ſaid city, and in ſuch of the freemen of the ſaid city, not receiving alms, 
as ſhall have been commorant within the ſaid city, or the liberties thereof, for 
te the ſpace of one whole year next before the election of citizens to ſerve in pat- 


liament for the ſaid city ;” 
| 5 The 
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and re-elefting each other in ſhort, they became the ſlaves o 
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The houſe divided Veas, 141—Noes, 92. 
The counſel for the petitioners acquainted the houſe, that the houſe having come 
to the aforeſaid reſolution, they were inſtructed to ſay, that the petitioners quill give 
the houſe no further trouble. | 


It was then reſolved, nem. con. that Philip Henry Warburton, eſq. is duly elected 
a citizen to ſerve in this preſent parliament for the city of Cheſter. 


Ne, 30. | 
: October 20, 1784. 
An addreſs to the inhabitants of Cheſter. | 


INTIMATION having been already given, that an endeavour would be made to 
reſtore to the freemen of the city of Cheſter their privilege (long unjuſtly with-held) 
of the annual election of the <vhole body of corporation-officers ; it is thought expe- 
dient to explain to them a little more largely the motives for ſuch an undertaking, 
and the manner in which it is intended to be conducted. | 

Ic muſt ſtrike every thinking man with aſtoniſhment, that meanings ſo plain, and 
privileges fo invaluable as the following words convey, ſhould ever have been ſuf- 


| fered to be ſo groſsly perverted, and ſo tamely relinquiſhed “ We give and we 


« grant, for us, our heirs, and ſucceſſors, to the abovenamed city and commonalty, 
„e their heirs, and ſucceſſors, that they and their ſucceſſors, for ever, ſhall and may 


„ make and appoint, every ſeveral year, twenty-four citizens of the city before- 


« mentioned aldermer ; as alſo forty other citizens of the ſame city for the com- 
«. mon-council of the ſaid city — All the citizens dzvelling avithin the ſaid city, 
« ſuburbs, and villages thereof, may (on the annual day of election) come freely to 


« the Common-hall of the ſaid city, who, or the greater part of them, ſhall name 


&« tao citizens, davelling in the ſaid city, out of the twenty-four aldermen ; of the 
« two ſo named, the greater part of the aldermen and ſheriffs then and there preſent 
& ſhall chuſe and appoint one mayor,” &c. | | ; 

None of the inhabitants of this city need be told, that at the Common-hall, held 
on the day of the annual election, aldermen and common-council-men are not fo 
much as named; and that inſtead of being called upon to return two reſident 
aldermen for the houſe to make choice of one for mayor, they are amuſed (let it not 
be ſaid inſulted) with an idle tale, repeated from year to year, in nearly the ſame 
words, of meetings held the preceding day at another place ; of ſo many votes for 
alderman This and alderman That, when all the world knows that the line of ſuc- 
ceſſion to the chair has been ſettled years before; beſides which, the mayor thus 
appointed (not choſen) has in many inſtances been a non-refident, and of conſequence 
legally diſqualified from filling the office. TOE | 

Whence originated this daring violation of the chartered rights of this injured 
and degraded city ? By what deſperate hand was the deareſt privilege, the birth- 
right of Engliſhmen fir{t torn from its citizens ? Had not a long lapſe of years con- 
cealed the tyrant's name from our knowledge how ſhould we have loaded it with 
execrations !—But it is comparatively of little moment to inquire into the com- 
mencement of the evil; we know but too well, that by this daring ftretch of 


Power, the corporate houſe, inſtead of being the faithful and fecure repoſitory of 


the franchiſes of the commonalty, became the ſervile inſtrument of promoting the 


intereſted purpoſes of a particular family inſtead of returning into the hands of 


their conſtituents, the authority with which they were for a time inveſted, they 
aſſumed the prerogative (a horrid monſter in the Britiſh Wr e, of electing 

one houſe, that 
they might be tyrants over the reſt of their ſellow citizens ! 

So long have theſe abuſes ſubſiſted, and with ſuch careful induſtry has the charter 
been concealed from public view, that charity obliges us to ſuppole that by far the 
greater part of the corporate houſe themſelves have been ignorant of the,uncan- 
ſtitutional and illegal poweis they were excrciling— it 1s certain, however, that the 
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freemen at large were totally unacquainted with their own conſequence as an inte. 
gral part of the corporation, not to be {zparated from it without the intire diſſolu— 
tion of the whole. But the times of darknels are now palt ; the charter is brought 
forth out of the obſcurity in which it hath ſo long been wrapt, and if the uſurpa— 
tions complained of are allowed anv longer to ſubſiſt, it can only be through the 
moſt unpardonable negligence and ſupineneſs on the one hand, or the molt hardened 
impudence and villainy on the other. | 

Better things, however, are hoped : and as the ſpirit of the commonalty is now 
rouſed to a demand of the reſtoration of their rights, one would not willingly be- 
lieve that there can be found a man hardy enough to ſet his face againlt them, and, 
in bold defiance of juſtice and honeſty, to venture upon à refuſal. A queſtion ſo 
plain it is ſcarcely poſſible to confound by the utmoſt ſubtlety and ingenuity the 
uncertainty of the Jaw ever gave birth to. If, therefore, this demand, which is 
intended to be made on the approaching day of election, be granted, a pol! muit 
enſue, in which, whatever party is ſucceſsful, the commonalty have obtained their 
Tights, and the grand point is ſecured. Bur if, contrary to all reaſonable expecta- 
tion, the old, corrupt mode of appointing officers be obitmately adhered to, a large 
ſubſcription is already entered into for proſecuting the matter in a court of jullice, 
and as that ſubſcription will moſt certainly yet receive conſiderable additions, fo it 
is equally certain that there 1s ſcarce a man whoſe name appears in the liſt, who is 


not ready to advance more than double his original ſum, if it ſhall hereafter appear 


to be requiſite, in ſupport of ſo righteous a cauſe. | 
It will immediately occur to the diſcerning part of the public, that thoſe who 


ſand forth on this occaſion, have views that extend much farther than the mere 
annual election of city-ofticers—they avow it—they diſdain even an attempt to con- 
ceal any of the motives of an undertaking that has only juſtice and freedom for its 
object. It is indeed ſufficiently obvious that if it ſucceeds, the intereſt of the 
Eaton family, in this city, will be reduced into a narrower compals : but their 


intire excluſion, were it ever ſo practicable, has not been ſo much as thought of, 


The /afting peace, harmony, and proſperity, of the city of Cheſter, lies neareſt 

the heart of every one immediately concerned in this buſineſs, and they are ſenſi- 
ble that this can only be effected by an nion of parties, and that to ereC one faction 
upon the ruins of another, would be the certain introduction of everlaſting diſcord 
and ill-will. How happy would it be, if thoſe, who, on a late occaſion, ſo loudly 
recommended peace and harmony, would adopt ſimilar ſentiments, and generouſly 
relinquiſh that part of their coniequence which has been maintained (hitherto per- 
haps unknown to them) by means ſo unjuſtifiable, ſo ſubverſive of every thing 
which members of a Britiſh ſenate oughr ro hold moſt facred, and which, while they 
are ſuffered to exiſt, muſt render the recommendation of peace and harmony, an inſult 
too great for the ſpirit of Engliſhmen to endure. If unfortunately ſuch a conciliatory 
plan ſhould be rejected, repeated conteſts will be unavoidable ; the independent 
part of the commonalty know their own ſtrength, which will undoubtedly receive 
many additions of worthy and honeſt men, who have hitherto ſided with their op- 
ponents, unconſcious what a corrupt ſyſtem they were ſupporting. And the re- 
ſtoration of annual elections (which may be looked upon as certain) will afford ſuch 
frequent opportunities of aſſerting and maintaining the freedom of their choice, 
that, with the bleſſing of heaven on ſo juſt a cauſe, they cannot fail of being in the 


end ſucceſsful, | 
In fine—let this important truth be deeply impreſſed on the mind of every Britoy 


Bat frequent elections can alone ſecure the liberties of the people. 


| 5 No. 17. | : 
To the free and independent citizens of Cheſter. 


THE event of your application to tue court of King's-bench has unexpectedly 


proved (for the preſent) unfavourable to your wiſhes. It may not be unneceſſary ta 
EM | | inform 
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inform you, that a brief for counſel, ſtating and proving a circumſta otall 
deſtructive of the new-fangled charter, which was = of by the —_— —_ 
evening laſt, has ſomehow, unaccountably, miſcarried. In this ſtage of the buſineſs 
we are therefore foiled ; but you may reſt aſſured, that the final ſucceſs of a cauſe 
ſo juſt, ſo upright, and ſo honourable, as that in which you are engaged, depends en- 
tirely on the ſpirit with which you ſupport it. Be not diſmayed, and you will 
certainly regain your chartered rights, in ſpite of every effort to withhold them. 


Cheſter, Jau. 29, 1785. S. 
E. 7 : 
No. 18. 
N 5 | | February 4, 1785. 
; IT is now, we believe, pretty generally underſtood, that the affertors of the 
b chartered rights and franchiſes of this city, are not thrown into that ſtate of dejection 
: and deſpondency which their opponents vainly imagined would have been the con- 
: ſequence of their late dilappointment. On the contrary, they are convinced that 
e the very circumſtance which carries, apparently, an untavourable aſpect on their 
, cauſe, will prove, in the end, the occaſion of their triumph. And they think it a 
it duty they owe to that community in defence of whoſe rights they thus ſtand forth, 
15 to explain, as far as prudence may permit, the grounds of this their expectation of 
r | ſucceſs. 
It ſeems as if our adverſaries had perſuaded themſelves, that if a deciſion in their 

10 favour could once be obtained, we ſhould be ſo diſpirited and diſunited, that we 
re thould never dare hereafter to lift up our heads, or move our lips, in contradiction 
= to their unconſtitutional and uſurped authority. Finding that we confidently relied - 
ts on the validity of the charter of Henry VII. they ſet about ſearching for ſomething 
le to ſet up in oppoſition to it, and were fortunate enough to meet with a charter 
ir granted to, or rather impoſed upon, the citizens, in the latter end of the reign of 
f. Charles II. The particular clauſes in this charter that ſuited their purpoſes, were 
Fit therefore pleaded in anſwer to our complaint; and theſe were—a power to elect 
. aldermen and common-council-men in the mode which at preſent prevails a grant 
on of certain lands belonging to St. John's hoſpital, and of an annual fair to be held 
rd in February, the two latter circumitances being adduced as implying the acceptance 
ly of the whole of this charter by the citizens, and conſequently as proving it to be 
ly that under which they are incorporated. But it is obſervable, that a direct aſſertion 
er- of ſuch acceptance was cautiouſly avoided; and we give them credit for their 
ng modeſty in this particular, fince they have again and again, not longer than ſeven 
ey | Years back, pleaded the charter of Henry VII. as the charter of their incorporation, 
ul: however, the production of one of a date ſo much later, and apparently perfect in 
ry every eſſential particular, unavoidably occaſioned a temporary determination in 
ent their favour. 2 | 
ive Onwilling as we are to ſuppoſe our preſent corporation enemies to the revolution 
op- and the illuſtrious houſe of Hanover, vet we cannot but expreſs our altoniſhment 
re- that they ſhould venture thus deciſively to reject a charter that breathes the genuine 
ach ſpirit of the conſtitution, and adopt another that was framed for the expreſs pur- 
ice, poſes of arbitrary power under the tyrannical reign of a Stuart, and which actually 
the RESERVES TO THE CROWN A POWER OF PUTTING IN AND PUTTING OUT cokro- 

RATION OFFICERS AT PLEASURE. If unhappily our opponents ſhould finally ſue- 
tou cced in eſtabliſhing it, and any other than the 20 reputable chara#ers, and ſuch as 


were likely to be an ornament to the chair of magiſtracy, ſhould happen to be choſen | 
into the corporate body, the only reſource of the citizens mult be to petition his 
majeſty, that he would be graciouſly pleaſed to exerciſe the power reſcrved to him 
by the charter, and remove ſuch obnoxious perſons for ever from the government 
of the city. But how diftrefling mutt it be to a ſovereign, whoſe throne is eſtab- 
dly liſhed, not on the deſpotie principles of ſlaviſli ſubmiſſion, but on thoſe of conſti- 
y da tutional liberty and the affeccion of his ſubjects, to find himſelf thus called upon = 
rm 3 | ; 0 
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do thoſe very acts by which the Stuart family ſo juſtly alienated from themſelves 
the hearts of the people. The mind of every true Briton muſt revolt at the very 
idea, and we truſt his majeſty's faithful citizens of Cheſter will never need to ap- 
proach him on ſo diſagreeable an occaſion, for we are happy to aſſure them, that 
we are in poſſeſſion of documents, which prove in the moſt authentic, indubitable, 
and deciſive manner, that this odious charter was, fo far as relates to the election of 
corporation-officers, made null and void, the antient charter completely reſtored, and with 
it thoſe very oficers who were in being at the time it was wreſted from the citizens. 

On the whole, we cannot but think this proceeding on the part of the preſent 
corporation mult appear to be a mere expedient (and that of a very deſperate nature) 
to prolong their exiſtence for a few months; nay, we ſhould not be ſurprized, if 
the honourable court ſhould view it in the light of an unwarrantable deception, and 
as ſuch, treat it with becoming indignation, when the avhole truth is laid before 
them. In the mean time, we wiſh every citizen to diveft himſelf of party-prejudice, 
and to be fully perſuaded in his own mind as to the rectitude of the cauſe he 
eipouſes ; and to remember the ſolemn oath he took at his admiſſion to the freedom 
of the city, namely, „ That he will be obedient, profitable, and true to the king 
« of Great-Britain, and the earldom of Cheſter, and to the commonalty of the ſaid 
«& city, and truly the franchiſes of Cheſter maintain with all his might and power.” 


No. 19. TT, ; 
39S | February 11, 1785. 
IF our readers would be better acquainted with the hiſtory of the cnarTeR 
under which the corporation have thought ft to take ſhelter, let them peruſe the 
folþwipg extracts from that honeſt man and loyal ſubject, biſhop Burnet : a violent 
diſpute had ariſen between Charles II. and his parliament, concerning the exeluſion 
of the duke of York (afterwards James II.) a profeſſed papiſt, from the ſucceſſion 
to the crown, and the king, by the ſudden diſſolution of two parliaments, and 
other ftate-manceuvies, had prevented that buſineſs from being accompliſhed; 
The court (ſays the biſhop) was every where triumphant. The duke was highly 
_ complimented by all, and ſeemed to have overcome all difficulties. The court, not 
content with all their victories, reſolved to free themſelves from the fears of trouble- 


ſome parliaments for the future. The cities and boroughs of England were in- 


vited. and prevailed on to demonſtrate their loyalty by ſurrendering up their char- 
ters, and taking new anes modelled as the court thought fit. It was much quel- 
tioned whether thoſe ſurrenders were good in law or not: it was ſaid, that thoſe 
who were in the government in corporations, and had their charters and ſeals 
_ truſted to their keeping, were not proprietors, nor maſters of thoſe rights. They 
could not extinguiſh thoſe corporations, nor part with any of their privileges. 
Others ſaid, that whatever might be objected to the reaſon and equity af the thing, 
= when the ſeal of a corporation was put to any deed, ſuch a deed was good in 
aw. The matter goes beyond my ſkill in law to determine it: this is certain, that 
whatſoever may be ſaid in law, there is no ſort of theft, or perfidy, more criminal 
than for a body of men, whom their neighbours have truſted with their concerns, 
to ſteal away their charters, and affix their ſeals to ſuch a deed, betraying in that 
their truſts and their oaths.” Let thofe who know what the privileges of the com- 
monalty were under the Hie charter of Henry VII. and the total demolition of 
them by the ad-pted charter of Charles II. make the proper application of this paſſage. 
«© New charters were ſent to moſt of the corporations, in which the king reſerved 
to himſelf a power to turn out magiſtrates at his pleaſure. This was done to make 
all ſure for a new election of parliament, which now came under conſideration.” 
Again, under James Il. « All arts were uſed to manage elections, ſo that the 
king ſhould have a parliament to his mind. In the new charters that had been 
granted, the election of the members was taken out of the hands of the inhabitants, 


and reſtrained to the corporation-men, all thoſe being left out who were not — 
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ceptable at court. In ſome boroughs they could not find a number of men to be 
depended on, fo the neighbouring gentlemen were made the corporation-men.” 
Such were the practices of an arbitrary court; in which we trace, but too plainly, 
the features of that management by which the commonality of this city have been 
deprived of the exerciſe of their elective franchiſes. 

Bat on the approach of William, our glorious deliverer from ry and ſlavery, 
the conſciouſneſs of guilt threw the tyrant into the wildeſt 1 « He ſent 
for the biſhops, aſſured them of his affection to the church of England, and defired 
they would offer him their advice what was fit for him to do. They adviſed the 
preſent ſummoning a parliament, and that the law might be again put in its channel. 
But the proceedings of the court that way were cold and forced. The writs for a 
parliament were often ordered to be made ready for the ſeal, but as often ſtopped. 
Some were ſealed and given out, but they were quickly called in again. The old 
charters were ordered to be r:/flored again. Fefferies himſelf carried back the char- 
ter of the city of London, and put on the appearance: of joy and heartineſs when 
he gave it to them. All men ſaw through that affectation, for he bad raiſed himſelf 
chiefly upon the adviſing or promoting that matter of the ſurrender and the forfeiture 
of the charters.” It is right the c--p--a---n ſhould know to whom they are obliged 

for a charter that has ſuited all their purpoſes ſo exactly. $7 
No. 20, 


To the independent freemen of the city of Cheſter. 

THE period is now at hand when the fate of your ANTIENT CHARTER is to be 
determined, and when it will be ſcen whether the corporation have a legal right to 
conſlitute themſelves your perpetual lords and rulers. ' | 

None of you are ignorant that in defence of this moſt obviouſly-unreaſonable 
claim (unhappily ſo long acquieſced in) they have ſet up a charter, or rather an 
inſtrument of oppreſſion, the moſt abominable that tyranny and deſpotiſm ever con- 
trived, whereby ALL your elective franchiſes are at once annihilated ; and you need 
not doubt but every means will be uſed to make his appear to be the only exiſting 
charter of the city. Whether, to oblige the corporation and their patrons, you 
ought tamely to ſubmit to the fetters thus forging for you ; or whether, as men, 
as Britons, as free citizens, you ought to ſtand forth in defence of all that ſhould 
be dear and valuable to you or your poſterity, let the following comparative view 
of the contents of "both charters enable you to judge : 

By the charter of Henry VII. the citizens freely aſſembled in Common-hall are 
to return, by majority of voices, two aidermen to the court of aldermen for their 
choice of one to be mayor; thus giving them, agreeably to natural and conſtitu- 
tional right, a power of chuling the perſon who is to watch over their welfare, and 
adminiſter juſtice among them, and at the ſame time making a wile proviſion 
againſt the abuſe of that power. | : . 

By the charter of Charles II. the corporation may ſhut themſelves up in the 
council chamber, and make whom they pleaſe mayor, and we may be ſure his 
principal qualification for that office will ever be, an inflexible adherence to the 
cauſe the corporation happen to eſpouſe nay if the preſent body ſhould receive the 
mandate, they might make an Eaton coach-horſe mayor, as the tyrant Caligula 
made his a conſul, and the citizens have no power to prevent it. 8 

By the charter of Henry VII. the mayor is to appoint one ſheriff, and the 
citizens to chuſe the other, by majority of votes In this inſtance alſo their liberties 
are ſecured, and at the ſame time a moſt equitable and proper precaution taken to 
preſerve a balance between them and the corporation. N 3G 

By the charter of Charles II. 30th ſlieriffs may be choſen by the corporation in 
the ſame myſterious manner as the mayor. | . 

By the charter of Henry VII. the 20h le corporate body is to be annually choſen 
0. re-choſen by the freemen at large. By which grant no doubt it was 3 
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that they ſhould ele a number of the moſt reſpectable and diſcreet of their fellow. - 
citizens, to make wholeſome laws, tor the berter government of the city, to favour 
the extenſion of its trade, and, in all reſpects, to act as their upright, honeſt, and 
independent repreſentatives. But their authority was to return into the hands of 
their conſtituents at the end of every year, that thole of them who had acted in a 
proper manner might be diſtinguiſhed by the approbation of their fellow. citizens, 
and honourably replaced in their offices; and that if any of them had abuſed the 
truſt repoſed in them, they might be the objects of merited dilapprobation. Could 
'human wiſdom have deviſed a more probable method of renacring a community 
reſpectable, flouriſhing, and happy? Of this invaluable privilege the citizens of. 
Cheſter were once in legal poſſeſſion, and might have io continued had it not been 
for the inordinate ambition of a neighbouring family, by whoſe means it was forci- 
bly wreſted from them. | 
The power granted to the corporation by the charter of Charles II. to chuſe and 
rechuſe each other, exactly ſuited their views; and having taken effectual meaſures 
to introduce their own creatures into the body corporate, none were afterwards 
ſuffered to become members of it but thoſe who it was believed would be ready to 
ſacrihce every thing to the intereſt of their leaders. By ſuch a corrupt and uncon- 
ſtitutional mode of election, they became, inſtead of the reſpectable and worthy 
repreſentatives of the commonalty, the mean and deſpicable tool of a party, the 
mere footſtool to litt their patrons into the ſeat of power, and ſo have continued, 
with the exception, ſometimes, as at preſent, of a few worthy individuals who have 
had virtue enough to think and act for themſelves. In ſuch circumſtances one 
could ſcarcely regret, that in the charter of Charles II. a power is referved to the 
crown of removing any or all of them at pleaſure, thus at once ſubjecting both them 
and their lords and malters to the arbitrary will of a miniiter. ; . | 
Happily for us, fellow-citizens, there {till remain irzetragable proofs of the exiſt- 
ence of the old charter, in that the election of mayor and ſheriff have hitherto con- 
tinued with the commonalty. It is abſolutely neceſlary that theſe remaining privi- 
leges ſhould be inviolably maintained. If you once ſuffer them to be taken from 
you (and no doubt endeavours will be uſed for that purpoſe) your liberties and 
franchiſes are in the moſt imminent danger. In order to preſerve them, a poll for 
mayor and iheriff is about to be demanded, and ſuch of you as chule to ſtand forth 
the manly and firni aſſertors of your rights on this occaſion, agreeably to your ſo- 
lemn oath, as freemen, are deſired to give your attendance at the Common-hall, at 
the time of election. | | 
It is obſerved by an eminent political writer, that“ A body of citizens, decently, 
« yet ſtrenuouſly, contending for the preſervation of their rights, is one of the moſt 
«« glorious ſights under heaven.” Such a ſpectacle, it is truſted, the free citizens 
of Cheſter will, on this and every fimilar occaſion, exhibit. Let them aſſemble 
peaceably, give their votes peaceably, and depart peaceably. And let their beha- 
viour prove (what that of their opponents has not always done) that they are not 
more the friends of freedom, than the enemies of licentiouſneſs. 
October 20, 1785. | 
E. y 
| No. 21. | 
To the worthy and independent freemen of the city of Cheſter. 


BEING a real well-wiſher to the peace and proſperity of this antient city, I feel 
myſelf greatly hurt by the preſent diſturbance, when J conſider, that it is in the 
power of half a dozen perſons in trade to cauſe ſo great a miſchief, intirely to gratify 
their own malevolence. I am amazed where they can find any-perſons that will be 
dupes to their artifices--Shall we join in league with men whoſe avowed principles 
are againſt kings, kingly government, and the eftablifbed church ?—Shall we form 
political connexions with men who declared themſelves the friends of the American 
rebellion, and rejoiced, publicly, for every advantage that was obtained pale ba 
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majeſty's arms ?—Shall we countenance men who, from their infancy, are taught 
to oppoſe men in power, from the veſtry officer to the king upon the throne ?—Shall- 
theſe men, at the holding up of their finger, put the whole city into riot and con- 
fuſion, whoſe Gordonian feelings would be highly delighted to ſee the city in flames 


of fire ?—Let us all, of whatever party we profeſs ourſelves, join hand in hand to 


diſcountenance and ſuppreſs theſe domeſtic wars; and by uniting heartily in the 
common cauſe, convince the world, that if we do oppoſe each other, it is from a 


better principle than that which actuates the leaders of the preſent oppoſition. 


Och. 20, 1785, | | AMICUS. 
IN. B. As this is the onꝶy paper publiſhed on the part of the corporation, during 
the whole of the diſpute, it merits particular attention.] 2 


„ | | 
To the free citizens of Cheſter, friends to its charter and franchiſes. 


WHILE our opponents are pluming themſelves upon their imaginary victory, 
and ſpeaking in the moſt contemptuous terms, of our apparently feeble oppoſition 
to that ſovereign authority which ought; no doubt, to ſtrike us with awe, and 
humble us into ſubmiſſion, let us cheerfully reflect on the ſolid advantages that op- 
poſition has produced. | | TR 

It was highly neceſſary to embrace the opportunity which the election of city 
officers preſented to us, of endeavouring to eſtabliſh and ſubſtantiate, in as many 
points as poſſible, the antient charter, the bulwark of our liberties, preparatory to 
the approaching deciſion concerning its validity. A poll for mayor and ſheriff was 
accordingly demanded ; and that the qualifications of voters might be aſcertained, 
it was proper to continue the poll to ſuch a length, as that a ſufficient number of ob- 
jectionable votes might, upon a ſcrutiny, be pointed out and argued upon. Contrary 
to the expreſs terms of the charter, non-reſident freemen have formerly been al- 
lowed to vote at city elections; but they have now been ſtruck off; and with what 
weight all theſe circumſtances will come before a court of judicature, muſt be 
evident to the moſt common underſtanding.—And furely we may be indulged in a 
harmleſs ſmile, 'when we think, that a very trifling expence, and the votes of no 
more than eighty freemen, created ſuch an alarm among theſe high and mighty 
potentates, and reduced them to ſuch ſhifts, that deſpairing to find voluntary ſup- 
port, they were obliged to bring a whole hoſt of mercenaries into the field, at a con- 
ſiderable charge, to vanquiſh and overcome theſe eighty free men, diſplaying on 
this glorious occaſion all the parade of a decifive victory —Riſum teneatis ! 

But it muſt have occaſioned more painful ſenſations to have ſeen in fome inſtances 
(though not that of the late worthy mayor, whoſe coolneſs and impartiality merit 
the higheſt commendation) the gravity and dignity of the magiſtrate giving way to 
the intemperance of the flaming zealot, and the good manners of the gentleman loſt 
in coarſe epithets and illiberal inſinuations.— And why ? Truly becauſe freemen 
have choſen to exerciſe, in a juſt cauſe, the rights which God and the conſtitution 
of their country have given them. And indeed if any proof were wanting in 
order to convince the moſt prejudiced man among us of the haughty, overbearing, 
and oppreſſive ſpirit of our opponents, he may find it ſtrikingly diſplayed in a 
paper with the ſignature of Amicus. With what ſovereign contempt does he ſpeak 
of that inferior order of beings, perſons in trade, and how is he Burt, that they ſhould 
dare to Iiſt up a finger in oppoſition to men in power { It were to beſtow an honour 
on his publication, which it does by no means merit, to refute; o even barely to 
deny, his abſurd and ridiculous charges againſt the difſerters. 55 

Suffice it to obſerve; that he forgets there are among them, many whom he is 
glad to own as friends to his cauſe. And will the /oyal; the pious; Amicus “ join 


in league with men whoſe avowed principles are againſt kings, kingly government, 


and the eſtabliſhed church?“ O y he has not the leaſt objeRtion—he will re- 


ceive any of theſe traitors to chur and king with open arms, who have a 3 
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ive him, nay (if we may judge by his hatred of a diſſenter as ſuch) were Lucifer 
Pimfelf a freeman, he would not ſcruple to take him by the hand, with © my dear 
friend, ſhall I be honoured with your vote and intereſt ?? and we will not aſſert 
that he would meet with a retuſal. In the name of common ſenſe then, let us hear 
no more of this nonſenſical rant; it will not do for ee times, this is indeed @ 
flale device, a worn-out trick, too poor to take in even the loweſt of the vulgar, and 
quite of a piece with the aſſertion that men who have a conſiderable property of 
their own in the city, would be highly delighted to ſee it in flames of fire ! 

But alas! there is a much more obvious caufe of that vexation, which Amicus, 
and his aſſociates, are at ſo little pains to conceal. They cannot forget the rule for 
an 7#f/2rmation, in the court of King's-hench, by which their proceedings are im- 
peached, and by which they are obliged to appear at the bar of juſtice, to anſwer 
for their uſurpations. They lee this rod hanging over them, and even now begin 
to anticipate. the ſmart of it. In the' mean time, by way of conſolation to their 

troubled ſpirits, let them know, that we are determined calmly and firmly to pur- 
ſue our purpoſe by every legal and- warrantable means; that we fear not the face 
of any man, or tet of men, while we are conicious of the integrity of our views, 
and that we are doing no more than our duty as independent Engliſhmen. We 
truſt that time, perhaps a very thort time, will make ir appear, that our conduct 
has been at leaſt as unexceptionable as that of our opponents: and even though the 
preſent generation of our fellow-citizens, who view our actions through the medium 
of pariy-prejudice, may not be diſpoſed to do us juſtice, ve are confident a future 
will. | 

Saturday, Oct. 22, 1785. 


* » 
No. 23. 


os. OODLE, nn 


. Cheſter, Oct. 22, 1785. 


The following account is laid before the public, with a view to wipe off from 
diſſenters the reproaches occaſionally thrown out againſt them, as enemies to 
monarchical government, as well as every order of civil power, and particularly 
by the author of a late paper ſigned Amicus, the virulent ſpirit of which againlt 
that body will, probably, operate more forcibly towards uniting them in the 
cauſe of freedom, than any thing that has occurred heretofore ; and that the 
effects of that union will be experienced on the firſt occafion that preſents itſelf. 


% THE puritan or preſbyterian clergy were the only body of men in the whole 

% kingdom, who had the courage to oppoſe, and to proteſt openly againſt, the trial 
„ and condemnation of Charles I. With great danger to themſelves, they pre— 
& ſented a bold remonſtrance to the general and council of war, the then ruling 
% powers; warning them in the name of God, and conjuring them in the molt 
« folemn manner, to deſiſt from their violent proceedings againſt the king. 'This 
« long and ſpirited proteſt was ſigned by above fifty of the principal preſbyteriar 
“ miniſters in and about London, and preſented January 18, 1648-9.”7* „ The 
1 preſbyterians and body of the city” (ſays biſhop Burnet) “ were much againlt it, 
% and were every where faſting and praying for the k:ng's preſervation.” Arch- 
deacon Echard ſays, Cromwell firſt pulled down the preſbyterians, and then de- 
« ſtroyed the king; and that almoſt all the preſbyterian miniſters in London, and 
% very many in the ſeveral counties, and a few of the independents themſelves, 
« declared againit the deſign in their ſermons, in conferences, in monitory letters, 
«« petitions, proteſtations, and 8 remonſtrances: they earneſtly begged, that, 
* comrary to ſo many oaths and imprecations, contrary to public and private faith, 
* &C. they would not defile their own hands and the kingdom with royal re 
NE. Abundant 


* See the whole proteſt, Neal's Hiſt, Purit. iii, p- 532. 
+ Hiſt. of his Times, vol. ii. p. 31. 
$ Echard's Hiſt. of England, p. 654, 708. 
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Abundant proof of the ſame might be produced from Clarendon, Rapin, &c. but 


the age 1s too much enlightened now to need it. | . 

The preſpyterians had the principal hand, and were the chief agents, in reſtoring 
king Charles II. to the throne. This appears beyond a doubt from the united ſuf- 
trages of the hiſtorians of thole times. | | 

Theſe are notorious facts, which cannot be controverted ; and yet, in the face of 
all this evidence, and much more, Amicus (than whom 1 ſuppoſe no perſon can be 
more ignorant of what relates to the diſſenters) ſtands forth and lays, „ theſe men 
are taught from their infancy to oppoſe men in power, from the veltry officer to 
« the king upon the throne.” The fact is, that ſome of them took an active part 
on the oppoſite fide to Amicus, in the diſturbance he refers to, and with which 
he feels himſelf ſo much hurt; therefore he endeavours, even at the expence of 
truth and candour, to raiſe a popular ciamour againft them. And though fince the 
diſgracetul termination of the American war, its warmeſt partilans ſeem to have 
given up, as indefenſible, the juſtice, wiſdom, and policy of it, yet the intemper- 
ance of Amicus's zeal has been ſuch, that, to crown all, and to render them, as 
ne thinks, completely odious, he prefers a charge againſt diflenters on that ſcore, 
calling them. © friends to the American rebellion,” and “ men who rejoiced pub- 

« hicly for every advantage that was obtained againſt his majeſty's arms.“ If by 
the former part of his charge he means that they were averſe to the war, and would 
have prevented it, had it been in their power, we have a pleaſure in acknowledging, 
that a large majority (I wiſh we could ſay the whole body) of our diſſenting brethren 
were in that ſcheme, and happy indeed would it have been, if an evil of ſo great 
magnitude to both countries could have been averted by any means, even by the 
inſtrumentality of men who are unhappily the ſcorn of Amicus—the diſſenters. If 
in any inſtance the latter part of the charge is true, we will readily allow, that the 
party ſo offending (like our friend Amicus in a recent inftance) diſcovered morg 
zcal than prudence , however without {ome better evidence than the bare aſſertion 
of Amicus, we will not admit that part of the charge.- | 
Why to reprobate the American war ſhould be a crime in a diſſenter, and not ſo 
in a member of the eſtabliſhed church, it is not eaſy to conceive : lord Chatham, 
that great luminary in politics, thought it no diſgrace to him to be a leader in the 
oppoſition made to it, in* which many of the firſt perſonages were allo engaged 
and it is certain, that great numbers in the eſtabliſhment, in all ranks of life through- 
out the kingdom, were “friends to the American rebellion,” in the ſame ſenſe that 
the diſſenters were. 4 þ4 : | 

Upon the whole, I believe, diſſenters have ever been found good, loyal, and 
peaceable ſubjects ; and for myſelf I can truly ſay, I am as “ real a well-wiſher to 
« the peace and proſperity” of my country at large, and of “ this antient-city in 
«© particular,” as Amicus, or any other individual, though A DISSENTER, 


— 


No. 24. ; : 

CE Cheſter, Oct. 22, 1785. 
Fellow Citizens, | | 
HAVING impartially conſidered the preſent conteſt, reſpecting your rights as 
Engliſhmen, and privileges as citizens, I cannot but expreſs my aſtoniſhment, that 
the men now in power, and who owe the attainment of that power to SELF 
CREATION, ſhould dare to inſult the underſtandings of their fellow citizens, by 

attempting to eſtabliſh a charter ſo intirely repugnant to the conſtitution of their 

country, and intended to ſerve the baſeſt of purpoſes, that of a deprivation of the 
freemen's privileges, the right of election. Freedom of election is our common 
inheritance, and by being deprived of the power of legally aſſerting our rights, we 
are expoſed to that which is the higheſt degree of political ruin, the loſs of even 
the remembrance of them. Why may not the houſe. of commons, on the death of 
a member, with equal propriety ſay, we will elect one? Would you W 

| 1 u 
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ſuch a meaſure? I am perſuaded you would not; why then do thoſe who tyran- 
nically uſurp the power, refuſe the commonalty a voice in their election? Is it 
through fear of their not being re- elected? If ſo, then they plainly tell you they 
govern by force, and againſt the will of the commonalty, who are by charter their 
annual electors; or why do they graſp with ſuch inconſiderate and unjuſtifiable 
eagerneſs at a privilege to which they have no equitable title? What a violation of 
freedom of election] But they will undoubtedly anſwer, that annual elections are 
productive of much diforder and contuſion. But this is an evil which a ſtrict exe- 
cution of the laws now in being would effectually remove. 8 
No diſorders are neceſſarily attendant upon elections. There is not a more cer- 
tain indication of a bad government, than that one abuſe is made to juſtify another, 
and if the danger to be apprehended from them, is indeed ſo formidable, the only 
effeQual remedy againſt them is to oppreſs the people with a government as rigid as 
that which they groan under in France, and other deſpotic ſtates, Such dangers 
may alarm the coward ſouls whom nature formed to be the ſecure ſlaves of an ab- 
ſolute monarchy, but they will never make any impreſſion on the men of a free 
government. Diveſt yourſelves of prejudice, and I am convinced you'll with me 
ſee the cauſe to be that of liberty and juſtice, and needs not the paltry aids of 
popular clamour or illiberal invective. Let us then, as citizens, unite for the 
aflertion of our long-loſt liberties, in the moſt dangerous criſis that ever threatened 
their deſtruction. Let us reflect that the battle is loſt, while every individual con- 
ſults his own private eaſe and ſafety, and thoſe are ſeparately trampled upon, who 
collectively would be felt in the balance, and incline the ſcale. Let us join in the 
common cauſe, and with one voice aſſert our claim to freedom, and a firm de- 
claration of thoſe common rights, which are the common defence. Let us contend 
for our fundamental rights with ardour and with firmneſs, and there remains not a 


doubt but they will be crowned with ſucceſs, 
D. . ©1237 4: 


FVV 
To the free citizens of Cheſter, 
YOUR firm and manly perſeverance (notwithitanding a former diſcouragement) 
in the aſſertion of thoſe rights con veyed to you, as nen, by the God of nature, and 
confirmed to you, as freemen, by the conſtitution of your country, is at length 
crowned with the ſucceſs it merited. By the exertion of the moſt ſhining abilities, 
and indefatigable induſtry—-after a trial the moſt ſolemn, deliberate, and impartial— 
and by the verdict of twelve reſpectable and independent Engliſhmen—your cy ar- 
TER, with ALL its valuable franchiſes, is reſtored and confirmed, and the odious 
inſtrument, by which it had been attempted to be deſtroyed, is doomed to everlalt- 
ing oblivion. You have proved yourſelves worthy of thoſe ineftimable privileges, 
which are now ſecured to you, not only by your ſteady conduct in the hour of diſ- 
appointment, but by the moderation with which you have met ſucceſs : and your 
behaviour, on this occaſion, will be inftead of a thouſand arguments to refute the 
calumnies of thoſe who would inſinuate, that your only aim is to deſtroy the peace 
and harmony of the city, while their premature preparations for the celebration of 
their expected victory, do not only expoſe them to deſerved ridicule, but caſt back 
the ſlanderous charge with ten-fold weight upon themſelves. Your ſucceſs in the 
cauſe of freedom, and the rights of your fellow-citizens, might indeed have excuſed 
a few honeſt expreſſions of tranſport ; but that there can be found men, nay, Engliſh- 
men, who, though bound by a ſolemn oath to maintain them, could have triumphed 
in their deſtruftion ! Good God, is it poſſible ? Charity forbids us to ſuppoſe that 
there are many on whom this horrid guilt would reft. Tae generality of our fellow- 
citizens, who would have rejoiced on ſuch an occaſion, are, no doubt, under the 
influence of prejudice and miſinformation ; which, we truſt, will be totally done 
away by a peruſal of the TRIAL, wherein the truth and juſtice of our cauſe will 
ſhine forth to the world in their complete luſtrg ! | 
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. T10N of parties is their earne 


APP E N D I X. 


Some, however, who may be moſt ready to grant that the claims of our opponents 
were founded in injuſtice and uſurpation, may have doubts as to the expedience of 
exerciſing the powers veſted in the commonalty by the charter of Henry VII. and 
it is certain there will not be wanting thoſe who will endeavour to terrify us by 
conjuring up the bugbears of popular confuſion and riot, the unavoidable conſe- 
quence, they will ſay, of an annual election of no leſs than fixty-four perſons, 
This ſeems to ariſe from an erroneous conſtruction of the word eledion, to which it 
is uſual to annex the idea of oppoſition, and the putting of one perſon in the ſlead of 
another, which is evidently a miſtake. A perſon elected into an office one year, 
may be re-elected into the ſame office another year; and ſo probably will all our 
corporate officers be, if they diſcharge their duty uprightly and conſcientiouſly, Or 
ſuppoſing there Huld be an oppoſition, it may very ſeldom proceed to a great and 
ſerious conteſt ; ſuch conteſts will ſcarcely take place but upon very important occa- 
ſions, nor can they, it is well known, go to any conſiderable length, unleſs perſons 
of the greateit conſequence and influence engage in them. In the city of London, 
the common-council are annually elected by the citizens, and yet all is quiet and 
peaceable ; nor do we find that they are willing to part with, er even to forbear, 
the exerciſe of this important franchiſe, for fear of tumults and diſorders. 

It may, however, be ſtill objected, that the aldermen, being the only juſtices of 
the peace in this city, may be deterred from performing their duty in that firm and 
independent manner which ſuch an important office requires, if they are liable to 
be amoved. To this we will anſwer, that we cannot readily grant, that the ſtrict 
and inflexible performance of his duty, as a magiſtrate, will render an alderman 
liable to amotion ; eſpecially when it is conſidered, as before hinted, that in order 
to ſecure ſucceſs, it will be neceſſary for his opponent to engage in his intereſt per- 


ſons of the greateſt conſequence in the city, who are beſt able to judge whether his 


conduct has been ſuch as to merit ſuch a mark of reprobation. And on the other 
hand, if a man, in the place of a magiſtrate, ſhould ſhameleſsly abandon the dignity 
and duties of his office, openly profeſs partiality to a party, and purpoſely promote 
riot and confuſion, regardleſs of its fatal conſequences—who will not ſay, it is juſt 
that ſuch a man ſhould be removed from a ſtation for which he proves himſelf ſo 
totally unqualified ? In ſhort, it may be ſafely aſſerted, that if the members of the 
body corporate will act uprightly and impartially, they will meet with the ſupport 
of every honeſt citizen : but if they hold their offices not for the good of the com- 
munity, but merely to promote the intereſts of a party, they ought to meet, and 
we truſt ever will meet, with general cenſure and diſapprobation. 

Thoſe who have been more immediately concerned in the late legal proceſs, can 
with all ſolemnity and truth declare, that their ſole object is to ſettle the peace and 
concord of this city on ſolid and durable foundations. And while they avow them- 
ſelves the determined oppoſers of that overgrown power and influence, to which the 
real harmony, the trade, the dignity, of this otherwiſe reſpectable city, have been 


for a long ſeries of years undeſervedly ſacrificed ; they repeat the declaration made 


at the beginning of this controverſy, that it is not their aim, were it ever ſo practi- 
cable, to ſet up one faction upon the ruins of another. An AMICAETE coxjuNc- 

K wiſh, and if ſuch a happy reconciliation ſhould take 
place, that day will be indeed a day for rejoicing ; it will be a triumph, in which 
every honeſt man, however he may hitherto have been diſtinguiſhed, may cordially 
join—the citizens of Cheſter will then live together like brethren, in peace and 
unity. May theſe bonds of amity be ſpeedily formed, and may the remoteſt poſte- 
ty never ſee them broken! | 
1 Auguſt 14, 1786. 


No. 26. . 

5 Auguſi 25, 1786. f 
IT is very certain that the ſpirit of liberality and free enquiry which prevails in 
theſe enlightened days, has contributed much to the ſucceſs of the citizens of gy 
DEST P ace, 
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lace, in their late ftruggle for the recovery of thoſe rights and franchiſes which 
ave been fo long with-held from them. Party names are in a great meaſure loſt, 
and whip and tory are no longer our diſtinguiſhing appellations. A poor and def. 
3 attempt has indeed been made by ſome (from whom better things might 
ave been expected) to ſet the old leaven at work again, by raiſing the antiquated 
cry of church and king ! merely becauſe it has happened that ſome who have had a 
principal ſhare in this buſineſs are diſſenters. Probably no ſagacity but that of theſe 


doughty defenders of the faith could have found owt, that the endeavours of part - | 


of the citizens of Cheer to recover the franchiſes conveyed to them by Henry VIIth's, 


charter, were any thing leſs than an attempt to overturn the church of England as by 


law eſtabliſned; nor perhaps would any other men think of proving their loyalty 
to the ſovereign of a free people, by trampling on the conſtitutional rights and pri- 
vileges of their fellow citizens, under colour of a charter fabricated for the worſt 
of purpoſes. It is his majeſty's glory to reign over a nation of freemen ; nor will 
any, who have ſtood forth on this occaſion, yield to their opponents in principles of 
unſhaken loyalty and attachment to the illultrious houſe of Brunſwick.. Convinced 
that the perpetuity of our happy conſtitution depends on the exact harmony and 
equal balance of all its parts, they will ftand up with as much reſolution for the juſt 
Err of the crown, as for the privileges which they conceive themſelves 
egally and properly entitled to: More than theſe, as good citizens, they will never 
d-fire— with lets, it is truſted, no Engliſhman will ever be ſatisfied. 


E. 
No. 27. 
| Cheſter, Ot. 1786. 
An account of the proceedings on the late election of the mayor, and other cor- 
porate officers, of this city. 

THE court being aſſembled, and the uſual proclamations made, Mr. Snow (at- 
torney for the proſecutor in the quo warranto cauſes now depending) requeſted to 
ſay a few words previous to the buſineſs of the day being proceeded in; which 
being granted, he addreſſed himſelf to the court as follows: 

&« May it pleaſe you Mr. Mayor: — | 

e By the charter of king Henry VII. confirmed by queen Elizabeth, in the 16th 
& year of her reign, it is directed, that the citizens ſhould annually chuſe tawventy- 
« four aldermen, out of whom a mayor is to be appointed: it ſeems therefore to reſult 
« as a conſequence, and indeed to be abſolutely neceflary, that thefe aldermen ſhould 
«& be, in the fifſt place, elected; .otherwiſe a mayor cannot be properly choſen at 
«& all. I am aware, that I ſhall be told preſently, that an uſage has long prevailed, 
& in the teeth of this charter, whereby a/dermen have been elected Ly the ſeiect body, 
« in excluſion of the ciligens at large, and that they have acted as ſuch for life; and 
“ on that ground, the privileg2 we now claim, may poſhbly ſtitl be denied us. 
« But in anſwer to this, we contend, that we are acting under the charter of Henry 
« VII. which has, by a late deciſion, been declared to be the real charter of the 
4 = and after a trial ſo ſolemn, before a judge fo reſpectable as fir Jams 
6% Eyrg,—whoſe name, I may truly fay, is, Clarum et wenerabile nomen, —and 
ce a jury of intelligent gentlemen of the county of Salop: can it be ſaid, that this 
« charter is obſolete, and nothing more than a dead letter? No man ſurely will 
« venture to aſſert it! In order that the proceedings might be conducted with 
c temper and propriety, we delivered to you a requifition in writing, a few days 
de ago, that a meeting of the citizens might be called, previous to this time, for 
« the purpoſe of electing the twenty-four aldermen for the year enſuing ; ſo that 
& out of them a mayor might be now choſen, according ti the charter of Henry VII. 
« Tf doubts ſhould occur, that you may not be juſtified in ſuch a meaſure, for want 
« of & precedent, J have an authority, from your own books, to aſſert, that it was 
« ſo done, in the time of a moſt worthy and upright magiſtrate; who for four years 


% Jucccively, fat in that chair, with infinite honour to himſelf, as well K general 
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advantage to this city —I mean col. RocrR WarrLey. He thought himſelf 


« legally authoriſed to proceed to an election of aldermen, previous to the election 


« day of the mayor the charter not having preſcribed any certain time for chuſing 
« them : I therefore ſubmit to you, fir, and to Mr. recorder, whoſe venerable ad- 
« vice you will undoubtedly follow, that we are intitled to proceed now to the 
« ele on of aldermen, before the mayor is choſen ; for without ſuch election of 
« aldermen, I humbly ſubmit, that no mayor can be now appointed, auithout vio- 
e [ating our charter. If this is denied us, I ſhall then, in the name of myſelf, and 
« of the other citizens who have ſubſcribed this requiſition, enter a proteſt againſt 
« the election of mayor, in as decent and reſpectful terms as I can ſuggeſt; for I 
« beg leave to ſay, that I never will encourage, or give countenance to, any violent 
« or indecent proceedings in this conteſt ; and indeed I may add, that none ſuch 
« ſhall ever be committed by any of us or our friends.” | | 
Mr. Recorder. I was determined, fir, not to give you any oppoſition or inter- 
« ruption, while you were ſpeaking, It is true a requiſition for a meeting to elect 
« aldermen has been made, but the matter is yet l judice; for though a verdict 
„has been obtained, it will probably go farther, before it is finally determined. 1 
&© have been recorder ſince the year 1754, and never knew ſuch a requiſition made; 
« nor can it be properly complied with, while the matter is undetermined —whether 
„e the charter of the 37th of Charles II. be good, ſo to warrant our paſt proceed- 
„ ings, will probably be decided before the next annual meeting: as yet it is not, 
« and will go before the houte of lords: I therefore could not but have hoped, that 
„“ nothing of this kind would have been aſked, and that nothing would have been 
« done inconſiſtent with that peaceable diſpoſition which you diſcovered at the 
„time the verdict was given. If it is hereafter confirmed, you will find every 
„ thing as peaceable, here, as you would wiſh ; but as the diſpute is ſtill /ab judice, 
« TI think Mr. Mayor cannot be warranted in proceeding at preſent to an election 
© of aldermen : it never was done, but in the unfortunate times of Whitley ; who, 
„ though he might be an hone man, did not obſerve the regular days of election.“ 

Mr. Mayor was then aſked by Mr. Recorder, © Whether he refufed the requiſi- 
« tian for proceeding to the election of aldermen-?? Upon his anſwering © that 
© he did,“ Mr. Snow, in his own name, and of the ſubſcribers to the requiſition, 
proteſted againſt the election of a mayor. | | 

The election then proceeded according to the accuſtomed forms; after which earl 
Groſvenor ſaid, _ | | = 

« I take this opportunity of returning my thanks to my friends, for their attach- 
« ment; and I congratulate the citizens on their unanimity, on the preſent election. 
« I hope this day will be a forerunner of that peace and harmony in future, with- 
out which the city of Cheſter can never be proſperous and happy. I again con- 
“ gratulate the citizens on their unanimity, and hope it will laſt for ever.“ 


No. 28. | 
December 1, 1786. 

WHAT diſpaſſionate mind can view this tyrannic clauſe (the power of amoval 
in the charter of Charles II.) and not concur with that exalted character (Sir James 
Eyre) who, upon che late trials at Salop, expreſſed his ſentiments thereon to the 
jury, in the genuine ſpirit of a Britiſh judge, in theſe emphatic words,“ It is im- 
« poſſible to ſay, that that was not abſolutely reducing this corporation, to be 2% 
« mere creature of the crown !” 

Can it then be the ſenſe and wiſhes of the body- corporate, in cheſe days of na- 
tional freedom, to place themſelves, their fellow citizens, and their poſterity, for 
ever, in ſuch a ſerwile and dependent ſituation, rather than adopt the conſtitutional 
charter of Henry VII. conferring on cwery free citizen an unbiaſſed ſuffrage, in the 


| annual choice of thoſe magiſtrates, who are to decide upon their conduct and pro- 


perty, whenever they may happen to be called in queſtion ? "Theſe important facts 
be.ng thus publicly diſcloſed, for the general information of the citizens, who o e 
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to deeply intereſted in'them, they will, no doubt, inftantly take the alarm, at the 
preſent criſis, * avhil/} yet their liberties and fates are doubtful,” and, by every mo- 
derate, decent, and legal means, expreſs their marked diſapprobation of that deſperatc 
expedient, by which the election of aldermen and common-council-men is now 
attempted to be wreſted from their hands. — Happily, however, for the independent 
freemen, that attempt has been, recently, reprobated by the unanimous and folemn 
verdict of as reſpectable a jury, acting under the direction of as great and able a 
judge, as ever graced a court of judicature, in any age, or in any country.—After 
ſuch an inveſtigation of the right, it might reaſonably have been expected, that the 
body-corporate would have acquieſced and been fatisfled ; but as they ftill perſiſt, 
it ſeems not improbable, that they may vain/y imagine, by protracting the litiga- 
tion, through every poſſible ſtage of inquiry, that their opponents may at length 
abandon the queſtion.— If ſuch are the ſentiments of theſe gentlemen, let them 

know, once for all, that as the conteſt was embarked in from a conviction of the 
Juſtice of the caſe, ſ they who conduct it will not be baffled, in their purſuit, 
by any obſtacles whatſoever, until they have, in common with their fellow citizens, 
attained, under lawful authority, the FULL EFFEcr of the verdicts already pro- 
nounced in their favour. Ds ; 


S. 


„ Pim" 
OY To the citizens of Cheſter. 8 
A the preſent eriſis of that important conteſt, relating to the liberties of this 
antient and reſpectable city, in which it has fallen to my lot to take ſo large a ſhare 
1 hope it will not be deemed impertinent or aſſuming, if, in this public manner, [ 
take the liberty to ſtate the principles and motives by which my conduct has been 
aftuated—T do not find myſelf compelled to this ſtep in order to obviate the miſ- 
repreſentations of an adverſe party, or to wipe off the aſperſions of ignorant male- 
volence—theſe © I hold extremely cheap.” But when I confider mylelf as the re- 
preſentative of a reſpectable body of freemen, contending for their deareſt and 
moſt valuable franchiſes, I think it incumbent on me to give them every poſſible 
ſatisfaction that my views are ſuch as correſpond with theirs, and may juſtify the high 
confidence they appear to repoſe in me; and which (whatever may be the fina! 
iſſue) I ſhall always look upon as the greateſt honour and happineſs of my life. 
That I have been, in ſome degree, under the influence of enthuſiaſm in thi; 
undertaking, I will not attempt to deny. I am proud to own myſelf an enthu/a/lic 
admirer of the conſtitution of my country. I think it the beſt that human wiſdom 
could deviſe, nor would I exchange it for that of any nation under heaven; and 
am ſatisfied that nothing is wanting, to. carry it to the higheſt degree of political 
perfection, but the free, unperverted operation of its great fundamental principles. 
Among theſe FREEDOM OF ELECTION undoubtedly holds the higheſt rank — And 
though there are thoſe who aſſert (I fear with too much truth) that real freedom of 
election is merely ideal, and, in the preſent ſtate of things, unattainable ; yet when 
J confider the numerous acts of parliament, by which it is guarded, and the heavy 
penalties denounced againſt the violators of it, I cannot but conclude that it is of 
the laſt importance to our welfare, as a people; and that in proportion as the in- 
tention of theſe ſalutary laws can be fulfilled, muſt be our advances towards 
the higheſt degree of public happineſs and proſperity. Thus, in the moral 
world, though perfection is not to be found, yet the nearer men act up to the great 
law of their nature, the happier they are, and their miſery and depravity will 
always be in proportion to their deviation from it. Es 
Whether the citizens of Cheſter are in the poſſeſſion of even the ſhadow of free: 
dom of election, under a ſelt-created corporation, and with repreſentatives returned 
by the influence of that corporation, and by their own immediate dependents, let 
common ſenſe determine. Whether ſuch a ſituation be favourable to the intereſt 
of trade and manufactures, let paſt experience witneſs ; in particular the violent 
8 oppoſition 
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oppoſition made to che improvement of the navigation of the river, in 1732, äs 
well as other ſimilar tranſactions of a more recent date. Surely nothing can be 


more evident, than that they whoſe ſecurity conſiſts in the number of their dependents, 


muſt be enemies, either ſecret or avowed, to whatever would create independence, 
which it is the natural tendency of commerce and manufactures to do. This has 
juſtly occaſioned complaints againſt corporations in general: yet to attempt to re- 
medy the evil by their total abolition, might be hazardous, and, in preſent circum- 
ſtances, unadviſable. It, however, might be, in a great meaſure, obviated, by 
forming chem upon principles truly liberal and conſtitutional ; and this can only be 
done by lodging the right of election where alone it can properly be, namely, in 
the hands of the people at large. - How needful ſuch a reformation is; at this period, 
when, in ſpite of all diſcouragements, manufactures are making an effort to eſtabliſh 


themſelves among us, no man of common underſtanding needs to be told. 


It muſt have occurred to the moſt ſuperficial obſerver, during the courſe of this 
long- protracted diſpute, that conſiderable pains have been taken, on one fide, to 
bring the public thoroughly acquainted with its merits, and to juſtify the conduct 
of thoſe who proſecute it. On the other, what anſwer has appeared? Noxe—if 
we except the frequent repetition of thoſe liberal phraſes—* A parcel of dd 
“ preſbyterians ! they want to ſee the {word and mace going up Crook's-lane !“ 
Admitting, for a moment, that our views were to get into power, and to be diſtin- 
guiſhed by the dignities of office, how do we ſeek them? Only through the favoura- 
ble opinion of our fellow-citizens in general, in whoſe hands we wiſh to place the 
power of favouring the deſerving, and of diſcharging thoſe who ſhall prove unwor- 
thy of their confidence ; and theſe, certainly, are no unjuſtifiable means. For be it 
known to theſe ſagacious interpreters of our views and conduct, that when we con- 


| ſider theſe places as held, leſs for the able, vigilant, and impartial adminiſtration 


of public juſtice, than to promote the intereſted views of an individual ; and when 
we look upon the badges of office as not ſo much the z»/ignia of honour as the 
marks of ſubjection to his power, we ſhall treat them, as every honeſt man will, 
with contempt. Nevertheleſs, to remove any apprehenſions on this head, I do 
molt ſincerely and unreſervedly declare, for myſelf, and I verily believe I may 
meke the ſame declaration for thoſe of the ſame religious perſuaſion, who have hap- 
pened to join with me in the preſent undertaking (for it is notorious that there are 
many who have not) that as we never did, ſo we never will, directly or indirectly, 
ſeek to introduce ourſelves into any corporate offices, but cautiouſly avoid, and ſted- 
taſtly refuſe them. Our higheſt ambition is to lead quiet and peaceable lives, and 


to demean ourſelves as good ſubjects and good citizens. But at the ſame time, we 


apprehend, it is perfectly conſiſtent with ſuch a character, ſtrenuouſly to contend 
for the exerciſe and preſervation of our rights and liberties as MEN and Ba1Toxs. 
We know their value too well to deſert them in a baſe and cowardly manner ;— 
either they are worth defending, when invaded, or they are worth nothing. 

Were the diſſenters of the city of Cheſter in theſe days juſtly chargeable with a 


deſire of intruding into power, they muſt have greatly degenerated from the modera- 


tion and diſintereſtedneſs of their predeceſſors. When king James II. to 4nſwer 
ſome ſtate purpoſes, wiſhed to introduce them into the corporation, he iſſued an 
oider of amoval againſt thoſe who had been incorporated under his brother's char- 
ter, and ſent down another, containing exactly the ſame arbitrary and unconſtitu- 
tional powers and reſervations, and inſerted in it the names of all the principal diſ- 
ſenters as aldermen and common-council-men : but when called together to be 


ſworn into office, they, to 4 man, refuſed to act under it! V. hat a contraſt be- 


tween their conduct and that of thoſe, who, for the paltry reward of a ſcarlet gown, 


or a 4vhite wand, could (with fir Thomas Groſvenor at their head) bafely join with + 


Charles II. to deſtroy the liberties of their fellow-citizens, who were content to 


become his tools in this dirty buſineſs, though they. rendered themſelves liable to 


exhibit, at his pleaſure, a ſpectacle of that ridicule and diſgrace which they actually 


waderwent, when all at once their dearly-purchaſed bawbles were torn from them! 
; | * 4 1 neither 
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I neither know nor care what the religious, principles of theſe men were: 1 am very 

little concerned by what denomination %% may chuſe to diſtinguiſh themſelves 

who, in theſe enlightened days, are labouring with all their might to revive theſe 
tyrannical and oppreſſive meaſures, and to place themſelves in the ſame opprobrious 
and ſervile ſituation : but I cannot ſay but jt affords me ſome ſatisfaction to think 
\ that not one of them was or is a diſſenter- ; ; 

The truth of the matter is, however, that religious opinions have no connection 
wich the preſent queſtion; and to introduce them ſo very improperly, diſcovers the 
greateſt ignorance and folly, as well as a total want of all ſound and rational ar- 

ument. | 
: On a view of the whole matter, in all the importance of its preſent cireum- 
ſtances and future conſequences, I cannot but expreſs my ſurpriſe that ſo many of 
my fellow citizens have ſtood by, as indifferent ſpectators. One would have 
thought that as the queſtion vc ſtands; and when the deciſion is to involve nothing 
leſs than the reſtoring and - confirming, or the total extinction, of all their antient 
franchiſes, they would not have ſuffered fo ſmall a number of individuals to ſuſtain 
the burden of a diſpute, in which even every honeſt member of the body corporate 
might, with all poſlible propriety, have appeared openly in defence of his rights, 
both as a citizen and a corporator. I am ſtill willing to hope that they are only 
reſerving their ſtrength, in order to exert it hereafter with double vigour, if the 
neceſſity of the caſe ſhall require it. 1 cannot perſuade myſelf that fo righteous a 
cauſe will ever be loſt for want of ſupport, as I am confident it will neyer make 
thole aſhamed, who, in the trying hour of danger, honeſtly and warmly ſtood 
torth in its favour, To ſuch in particular I would now addreſs myſelf: | 

U go, my worthy fellow citizens and fellow freemen, in the-high and honoura- 
« ble character of defender of your liberties (a character I eſteem infinitely above 
© every other diſtinction) exulting in aur privilege as Engliſkmen, that we can ſub- 
«© mit the juſtice of our claims to the deciſion of an impartial judge, and of a jury 
& of reſpectable gentlemen. If, through the ſtrength and juſtice of our cauſe, 
« we are again ſucceſsful, let the ſame moderation which you diſcovered on a late 
© occaſion, and which, even in the eyes of your opponents, did you ſo much 
« honour, again manifeſt itſelf ; and by avoiding every the ſlighteſt imputation of 
&« a factious and unpeaceable diſpoſition, convince them, that you are worthy to 
« enjoy the bleſſings you aſpire to, and that while you are the zealous friends of 
« liberty, you are no leſs the determined foes of licentiouſneſs.“ ö 

I caunot conclude, without expreſſing the pleaſure it has given me to obſerve, 
that ſo much liberality and mutual good-will have prevailed among the citizens in 
general, through the courſe of this diſpute, and that a difference of opinion has 
ſcarcely, in any inſtance, interrupted the offices of good-neighbourhood and friendly 
intercourſe. And I hope this is a happy preſage of the time when every cauſe of 
complaint on either ſide ſhall be done away, and when peace and harmony ſhall be 


eltabliſhed on the firm and broad baſis of UNIVERSAL FREEDOM. TE 
17th March, 1787. | 4 R. EDDOWES. 
| | No. 30. X 
Henry verſus Charles; or, the danger of premature exultation. 

* * HOW natural is it for the mind to believe any thing it would wiſh !— 
And nothing in the hiſtory of human events could evince it ſtronger than the joyful 
acceptance of certain important tidings, on Wedneſday laſt: The morning of that 
day had juſt preſented itſelf, when our “ civil citizens,” and all the furry tribe, 
emerſed from waketul ſlumbers, and, big with expectation, turned a longing eye 
towards the road leading from the Salopian plains, where the armics of Henry and 
Charles had a ſecond time met, and encamped by mutual conſent, to determine the 
tate of freedom !—About the hour of eight an aid de camp arrived with diſpatches 
irom each army; the contents of which were as laconic as that written by Marlbo- 
rough, after his defeat of the French, on the back of a ſoldier :“ The battle is 


1 Over, 
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„over, and we have gained a victory,“ were ſubſtantially the words of both !— 

Theſe paper bullets, operating differently, carried both a wound and a balm with 
them; and, for ſeveral hours, the ſpirit of Iberey, ſuſpended as it were in equili- 
'briam, felt that anxiety which can only be conceived by congenial minds, When 
placed on an uncertain balance between the hope of freedom and the fear of Mavery ! 
he tfumpet of fame, however, ſounded louder in favout of the latter, and her 


blaſt became more vociferous as the day advanced ;— the ſweet and dulcet notes of 


which vibrated ſo much in uniſon with the minds of ſome few of the ſors of ſlavery, 


that their right hands involuntarily joined together, arid ſhook, in cordial grips, on 
the eſtabliſhment of their //7-handed charter. —The armies, it was faid, had been 
in the field not leſs than 19 Hours: in the courſe of which, fix engagements had 
taken place; and as four of them had been fairly won by Charles, and only twa by = 
Henry, thoſe who had arithmetic enough to khow that the latter is a leſs number 
than the former, and who judge only of the merits of things by majorities, naturally 
concluded that the defeat of our 7th Harry (of Iberty-giving memory) was com- 
plete and effectual.— Full of this ideal conqueſt, the primie miniſser of the bell-ropes 
of St. Peter had orders to be under arms; and the brazen mouth of St, John is faid 
actually to have proclaimed the glorious tidings, to the ſoft-rane of the Banks of the 
Dee !—in truth, the ſupporters of this ſpurious, illegitiniate, Ba Hhatched, and dea 
bought offspring of Charles, were fo po/z/ed of a decifive victory, that every matt, 
who, unfortunately, has a fingle bread of the ſpirit of freedom ant independence 
interwoven in his compoſition, was literally obliged * zo hide his head.” Upon the 
whole, it was a day of exultation and triumph !—But, alas! how tranſient and 
flecting is all earthly happineſs ! Reader, mark the ſequel : ſcarce had niglit drawn 
her ſable curtains o'er the city, when ſome ill-fated meſſengers arrived, with intel- 
ligence, confirming the account of a victory, but with this zrifling difference that 
rumour (O] how fallacious a jade is ſhe !) had given it to the worang ſide !] that 
the four firſt engagements had turned out to be nothing more than firtiple ſkirmiſhes ; 
and that the two laſt were general, effectual, and deciſive ! !—in a word, that 


Charles had been completely ou/{ed, and that Henry (like his illuſtrious anceſtor at 


Agincourt) was left maſter of the field !—If, reader, thou art a Briton, or haſt one 
lingle drop of free-born blood in thy heart, I am certain it will rebound with joy 
when thou hear'ſt this :—if not—and thy attachment is rivetted to à bit of ermine, 
a white wand, or a King's-land hoauſe—thou art worthy thy chains, and I fincerely 
pity thy inſenſibility.— | Both 
| Be this, however, as it may, the muſcular affections of Neſtor himſelf muſt have 
been moved, had he ſeen the ſudden change, the tranſpoſition, of phy/iognomia on 
the occafion—the melancholy viſages, chap-fallen countenances, and diſmal aſpects, 
of the ſuppoſed loſers, were all at once transferred to thoſe of the real ones — gladneſs 
and ſorrow had changed ſides—and, as ſtates and empires have had their periods of 
declenſion, ſo had this ſhort-lived triumph ;—#:larity was ſupplanted by g/comineſs, 
inſomuch that thou wouldſt have thought ſome of Charles's friends had taken a trip 
to the Eh/ian fields, with a petition to their favourite monarch for a new charter 
and that they had been dubbed, and ſent back, nights of the woeful countenance. 
Upon the whole, diſappointment ſeemed to have blighted the tree of uſurpation, 
and the growing bud of liberty re- bloſſomed with renovated beauty May ſhe conti- 
nue to flouriſh with undiminiſhed verdure—may her branches diſſeminate peace and 
plenty o'er the city and her fruit be enjoyed, in the fulleſt ſenſe, by every true 
friend to the freedom and cultivation of the ſoil—is the warm and cordial wiſh of 


A Cheſter, March 24, 1 * | > : A FREEMAN. 
| bY © * 5 | 
To the mayor, aldermen, and common-council, of the city of Cheſter. 
Gentlemen, | | | 


HAVING lately preſumed to call the attention of my fellow-citizens in general, 
to the real merits of the diſpute concerning the r:ghis of election in this Ge 
* d 2 | am 
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ackncwledged to be fo even by the very perſons in whole favour it had been — 


A ENDLN 


T am encouraged, by the unmerited approbation that attempt has been favoured 
with, to addreſs a few thoughts on the ſame ſubject to you in particular. When the 
mind is neither elevated with ſucceſs, nor ſoured by diſappointment, it may be rea- 
ſonably expected to be the moſt open to the impreſſions of truth and ſober argument. 
Such a favourable opportunity ſeems now to preſent itſelf ;- and if any thing I can 
offer, ſhall lead to an amicable concluſion of the controverſy, I ſhall think my time 
and labour well beſtowed, and the ultimate end of the legal inveſtigation which has 
been entered into, completely anſwered. | ENT 

Forgive me, gentlemen, if I ſuppoſe, that the defence you have been adviſed to 
ſet up, againſt the claims of the freemen (I mean the charter of Charles II.) was 


adopted without properly adverting to the conſequences it muſt neceflarily draw 


after it. Be not offended if I expreſs my belief that it was taken up under an idea, 
that if your opponents could, in any intermediate ſtage of the enquiry, be diſcou- 
raged from proceeding, your point would be gained, without your being neceſſitated 
to eſtabliſh, by a ſolemn, formal, and final deciſion, the validity of a charter, 
framed upon principles the moſt odious, the moſt abhorrent from thoſe of the Britiſh 
conſtitution, and promulgated in times and circumſtances, upon which the records 


of hiſtory, and the opinion of all wiſe and good men, have hitherto concurred in 


fixing the brand of infamy. You will not think me chargeable with harſhneſs or 
ſeverity in making this ſuppoſition ; becauſe I mean by it no more than to expreſs 
my apprehenſion, that you have been - adviſed, and have, without intending it, 
been doing the greateſt injury, not only to your fellow- citizens (of whoſe rights and 
franchiſes you ſtand as the faithful conſervators) but to yourſelves. Suffer me, then, 
in a few words, to recal to your remembrance that part of the hiſtory of our country 
which relates to the origin of the charter of the 37th year of Charles II. 

The licentiouſneſs and extravagance of that reign, are notorious even to a pro- 
verb. The king was frequent and importunate in his demands for money ; and 
this, together with the ſuſpicion of his inclination to favour popery, embroiled him 
at ſeveral times with his parliaments. The laſt and moſt violent diſpute was con- 
cerning a bill for excluding the duke of York (afterwards James II.) from the ſuc- 
ceſſion to the crown; and the tenaciouſneſs of the parliament on this point, deter- 
mined tae king either to govern without any parliaments at all, or to have ſuch only 


das ſhould be ſubſervient to his views. With this intention, and by the advice of 


the infamous JEFFERIES, he inſtituted progeſs of quo warranto againſt moſt of the 
corporations in the kingdom, in order to deprive them of their antient charters, 
which, like that of Henry VII. to this city, inveſted the freemen with the right of 
electing their principal corporate officers. It is but too well known how much in- 
fluence, in the returning of members to parliament, corporations poſſeſs. His ma- 
jeſty, therefore, having by theſe oppreſſive meaſures got them into his power, iſſued 
zeww charters, every one without exception excluding the freemen from the choice 
of their magiſtrates, and reſerving to himſelf a power of turning them out at his plea- 
ſure. Surely it has been well obſerved, “ that this was at once the molt arbitrary 
« and effectual ſtride that deſpotiſm ever made towards the deſtruction of the liber- 
« ties of this free country ;” and it was a perſeverance in theſe meaſures that con- 
tributed more than any thing to drive from the throne of theſe kingdoms, his un- 
happy ſucceſſor, James IT. It is true, indeed, that the latter, when he perceived 
the gathering ſtorm, in order to conciliate the alienated affections of his people, did, 
by charters of reſtoration, revive the o conſtitutions of corporations, and vacatcc 
their zew charters. This was at leaſt his unequivocal intention ; as ſuch, it was 


_ univerſally pnderſtood and accepted; and it is under this idea that the corporation 


of Cheſter, and every other corporation in the like circumftances, have, from that 
moment to the preſent time, conſidered themſelves as -xiſting and acting by virtue 
of their antient charters. Who, then, was that hardy man, who, in defiance of 
common decency—to ſay no worſe—could force you to produce, as valid and ſub- 
fiſting, a thing that for a century paſt had been conſidered as totally abrogatcd, 


an 


A PP E N D I X. 
and urge you to aſſert and contend, in the face of the world, “ This js our authn- 
« rity ; under this we always have been, and are ſtill, acting; this ſhall ſupport and 
« give ſanction to our claims !“ : 

I believe, indeed, the original intention was, to take no more of this charter than 
would bear you out in the preſent queſtion, and to leave the remainder in a ſtate of 
inefficacy and quieſcence. But, when once the itraight path of rectitude is aban- 
doned, who can tell where he ſhall ſtop ?—expedients, however big with miſchief, 
are then eagerly adopted. It was ſoon found, that a partial operation of the charter 
could not be ſupported ; and though that of Henry VII. had been recently and re- 
peatedly pleaded as the charter of your incorporation, it became neceſſary to main- 
tain—what ?—why that this abominable inſtrument of tyranny was a&ually and un- 


equivocally the CHARTER OF THE CITY ; Which was in effect to maintain, that all 


the violent proceedings of Charles II. were perfe&ly legal and, by conſequence, 
that this and every other corporation in ſimilar circumſtances, ought to be, and re- 
main, in the very ſituation in which by his new charters he had placed them; and 
that therefore it is right for a prince of the houſe of Brunſwick to reign over his 
ſubjects with a power as abſolute and deſpotic as was attempted by the Stewarts, an 
attempt which coſt the laſt of that unfortunate family his crown and his kingdom. 

How little would you recommend yourſelves to the favour of your ſovereign, by 
forcing into his hands a power, from the exerciſe of which he would turn away 
with abhorrence ! | RI | 

It muſt be owned, that, by a very ingenious and plauſible argument, founded 
on an erroneous itatement in the record of a final judgment of oulter, the court of 
King's-bench were induced to give an opinion, on the motion for a new trial, ſeem- 
ing to involve thele dangerous poſitions. But not the leaſt ſhadow of blame can be 
imputable to the learned judges, when it is conſidered, that they were under a ne- 
ceſũty of deciding according to what were hen made to appear as the legal merits 
of the caſe, without regard to conſequences Fiat jujlitia, ruat celum. Mark, 
however, what would have been the effect, if the charter of Charles II. had been 
eſtabliſhed as the law of this city. All your preſcriptive rights muſt have been an- 
nihilated. The records and proceedings of your courts (held in total contradiction 
to the directions of that charter for a century paſt) would have been rendered void, 
and of no effect and this alſo muſt have been the caſe in many other corporations, 


who would have been liable at any time to be called to an account for deviating 


from their charters ; and thus, anarchy and confuſion might have been ſpread thro? 
the whole nation. Do you not ſhudder to think, that after having been made ac- 
ceſlaries to this complicated miſchief, you might have been triumphing, rejoicing, 
and exchanging mutual congratulations, as if you had gained the molt honourable 
ard deciſive advantage? Happily for you, however, and happily for the peace of 
the country, the event of the late trial has averted the danger, and has given ſtabi- 
lity to the charter of Henry VII. which nothing hereafter will be able to ſhake or 
affect. ; | | * 
But I will ſuppoſe you had ſucceeded, in confining the operation of Charles's 
charter to the election of aldermen and common- council; even in tha: caſe you 
could not have got rid of the conditions of the grant. The poxwer of amoval reſerved 
to the crown, would remain in its full force, and render you entirely ſubſervient to 
the caprice of a miniſter. And the charter incorporating the znhabitants as well as 
the citizens, every inhabitant would have a rightful claim to the freedom of the 
city, by which the number of voters would be trebled, and the expence of carrying 
on elections proportionably increaſed. In ſhort, in whatever light the expedient 
you have been adviſed to adopt, be viewed, it muſt be allowed to be a molt untor- 
tunate one, and ſuch as you mult inevitably in the end be loſers by, even if your 
point could be carried. 1 

When theſe proceedings appear (and care will be taken that they Hall appear) 
before the eyes of unprejudiced poſterity, what comment, think you, will be made 
upon them? Will it then oe ſaid, & The corporation acted in this buſineſs yy * 

1 ä - an 
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«« and honeſt men, as the truſty guardians of the franchiſes of the city, and agree- 
« ably to their oath as freemen ; they appear to have had the general intereſt of the 
« Citizens at heart, and the ſupport of a party had no ſhare whatever in their views 
e and conduct.“ I fear even candour itlelf will not be able to ſay this; but whe- - 
ther ſuch reflections may not, in ſome degree, be applicable to your opponents, may 
well deſerve your ſerious conſideration. | 

As yet, however, it is not too late to retrieve, what, from paſt errors, you may 
be in danger of loſing : you have it, as yet, in your power to forbear farther oppo- 
fition to claims, which, on cool reflection, you cannot but acknowledge to be well 
founded ; and in that caſe, you may reſt aſſured, that the moderation, which has 
hitherto actuated your opponents, will not forſake them. They abhor the thought 
of. attempting to {et up one faction upon the ruins of another, which would be the 
certain means of perpetuating ſtrife and diſcord ; and all they aim at, is an amicable 
conjunction of parties. With reſpe& to myſelf, gentlemen, perhaps I am too ob- 
noxious a Character, to ſome among you, ever to be accounted worthy of a participa- 
tion in the honours or emoluments of office. And I entreat you to diſmiſs all appre- 
henſions of that kind, for I again pledge myſelf, never to accept them on any terms. 
The late rejection of the motion for a repeal of the teſt and corporations acts (an 
event at which I fincerely rejoice*) may furniſh you with an additional ſecurity in 
this particular; and, I aſſure you, that it is, moreover, my determination to hold 
myſelf at full liberty to proteſt againſt the conduct even of thoſe whom I now cal} 
my friends, who may hereafter fill any corporate offices, if they appear to tranſgreſs 
the laws of moderation and propriety, or to entertain any other deſigns than. thole 
of promoting the tranquility and proſperity of the citizens at large: but it is time 
J ſhould haſten towards a concluſion. | | 

You profeſs to have the peace and quiet of the city at heart; and, to ſecure it, 
you will endeavour to put a period to all oppoſition. Alas! gentlemen, this a poor 
ſecurity indeed! When power is all on one fide, Engliſhmen will naturally look 
upon it with a jealous eye; the unexpected perſeverance with which the preſent 
conteſt has been, and, if neceſſary, will yet farther be, ſupported, may ſerve to con- 
vince you, that their ſpirit, when forcibly kept down, will, like the principle of 
elaſticity in mechanics, be continually making an effort to throw off the weight that 
oppreſſes it. This experiment has long been tried without ſucceſs—a repetition of it 
will meet with no better fate: be perſuaded then to adopt one of a different kind, 
and act the manly part of acknowledging, that the old ſyſtem was founded in error. 
You cannot ox plead ignorance of the merits of the caſe—it can be no diſgrace 
to any man to yield to the force of conviction and it will be your wiſdom to en- 
deavour to ſecure what you muſt probably hereafter depend upon for your ſupport, 
namely, the approbation and good opinion of your fellow-ciarzens in general. 

3d April, 1787. | . 

„„ i - 
It is good to be zealouſly affected in a good thing. 

THERE is a ſort of men who can be active enough in purſuit of private intereſt, 
but when their country is divided into parties, and civil diſcord runs high, inſtead 
oh elpoufing what they know to be a good cauſe, they think it a wiſer plan to wait, 


and fee which ſide will prevail, in order to join the ſacceſsful one. If I don't 
5 | miſtake, 
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* As I have, ſince the date of this paper, join-d in a farther application for the repeal of theſe: 
de, it becomes neceſlary to explain my motives tor to doing, I rejoiced in the rejection of the 
motion at , time, becauſe I was convinced (as I fill am) that tlie repeal of theſe laws, and the 
«2 miflion of diſſenters to places of truſt or profit, would, in a ſhort time, prove highly injurious, it 
not totally deſtructive, to their intereſts as a ſeparare deſcription of men. But I have ſince conſidered 
he matter in a more enlarged view—and taking it upon the b:oad ground of conſtitutional and 
n- treedom (with wlrich no particular intereſt ought to interfe re) I have cordially given my voice 
the repeal.— The narrow and ſhort-ſighted policy of our rulers, and the aſtoniſhing infatuation 
v. the majority of the nation, may probably protract our ex'ftence as diflenters, as long as the 
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oft cealp partizan among us could defire. 
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miſtake, this obſervation has been occaſionally verified in the conduct of s 


the freemen of this antient city. 

The excuſe generally made by theſe men of more caution than virtue is, that 
« they withdraw themſelves becauſe they can do no good ;” but if theſe cowar dly 
ſentiments had poſſeſſed all men, at all times, no country could long have preſerved 
its liberty; for national points of the utmoſt conſequence have often been carried 
by a majority of one voice. A writer of our country had diſcuſſed this point long 
ago, and examined whether an honeſt man can remain neuter in times of faction. 
Solon, ſays he, ſeems fully to have decided upon it, when he made a law which 
noted with infamy ſuch as in civil ſedition ſtood neuter. Plutarch obſerves, he 
deſigned thereby, that private men ſhould not regard their own particular affairs, 
or their own perſonal ſecurity, ſo as to abandon their concern for the public ; but, 


in the very beginning of the conteſt, ſhould declare for thoſe whom they con- 


_ to have the juſteſt cauſe, to lend that fide all their aſſiſtance, and run its 
ortune. | a | 
But what ſay the wiſe men of our day? Why, in direct contradiction to Solon, 
they tell you it is no part of your buſineſs to attend to the right or the wrong ot 
the matter in conteſt ; you are only to conſider how you can molt effectually ſerve 
your own private and perſonal intereſt by the part you take in it; and, like “ wiſe 
« men in your generation,” act accordingly, This is a ſcheme of political doctrine 
which is at this time propagated with much zeal and aſſiduity by a certain deſcrip- 
tion of men within this city, who poſſibly may be conſcious that very little can be 
arged in defence of their cauſe, on the ſcore of merit. But as much as theſe 
creeping and unmanly ſentiments are diſſeminated amonglt us, it is pleaſing to ob- 
ſerve, that great numbers of our worthy freemen, riling ſuperior to ſuch ſordid 
conſiderations, retain their public virtue in its livelieſt vigour, and faireſt luſtre ; 
and moſt certain it is, that ſome few individuals (natives of this place) have diſ- 
tinguiſhed themſelves ſo remarkably, as true patriots, that they would do honour to 
any age, or any country. | 8 CIVIS. 
October 19, 1787. 1 | 
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A word in defence of the corporation. 


I CAN forbear no longer! - Freeman! Guardian! Citizen! Engliſhman ! Im- 
partialiſt! Q. in the Corner! Amicus! where are ye ? Shall theſe reſtleſs ſons ot 
freedom, to ſubdue whole audacity it has colt (aN all is paid) no leſs than twenty 
thouſand pounds, boaſt their arguments unanſwered? Can you endure to ſee your 
truſty and well-beloved friends, the corporation of Cheſter, diſturbed from a repoſe 
of fifty years? Muſt the venerable veil of duſt and cobwebs be ſhaken from their 
records, thoſe precious. remains of antiquity ; and muſt they be dragged from the 
ſolemn recefles where the friendly teeth of tune “ and the rats would ere long have 
conſumed them ? Expoſed to prying, curious eyes, mult they be forced to bear teſti- 
mony againſt their paſt and preſent poſſeſſors? and ſhall none proteſt againſt the 
horrid facrilege ? In a caſe which fo /oudly calls for defence and vindication, ſhall 
not one unfecd advocate appear ?—Come forth, ve formidable phalanx of election 
iquib-throwers, whoſe ingenious compoſitions ſparkle in the concluding pages of 
the poll-book, and once more exert your powers. — But, alas! I may as well!“ cali 
* ſpirits from the waſly deep; —on me, and me alone, the taſk devolves, and thus in 
brief I diſcharge it. 

The accuſation againſt this venerable body is, if I am rightly informed, “ That 


though they now pretend to juſtify their mode of electing into the offices of aider-. 
man and common-council-man, by the charter of Charles II. yet they have fog 


near a century paſt, in other inſtances, totally diſregarded it, and protcked to be 
governed by the charter of Henry VII.“ 1 
. o 


* Tempus edax rerum. 
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Now TI will maintain, manibus et pedibus, unguibus et roſtro, that they never have, 
in any part of their conduct, departed from the Hirit of this moſt famous charter, 
but have moſt ſcrupulouſly and religiouſly fulfilled its intentions. For what pur- 
pole, I ſhould be glad to know, did fir Thomas Grotvenor, that truly patriotic 
citizen that friend to freedom of election—in a word, the father, peacemaker, 
and deliverer of his country, why. did he purchaſe this charter (at half the current 
price) from that great and pious monarch (of bleſſed memory) but to ſecure to 
himſelf and his deſcendants the honour of repreſenting the city of Chelter in parlia- 
ment? And which of our modern arts will be hardy enough to deny, that what 
a man buys with his money, he has a right to call “ his oxn?” Now by the 
antient feudal law, when a man had bought an eſtate, the vaſlals and villains ap. 
pertaining thereunto, were conſidered as part of the property, and deſcended (and 
their poſterity too) from heir to heir, along with it. Thus, the corporation being 
by the go/dex charter annexed to the repreſentation of the borough, their ſucceſſors 
have hitherto continued, as it was meant they ſhould, in faithful and true allegi- 
ance to their rightful lords and owners—here was as fair a bargain and ſale as ever 
was made of a drove of guadrupeds at horn-and-hoof fair; and yet theſe wicked 
{ons of freedom, without any reſpect for the ſolemnity of ſuch a contract, are going 
about to deprive the proprictor of the benefit of the purchaſe! 


It ſuch has been the zeal and attention of my worthy clients, in fulfilling the ; 


great end of their inſtitution under the charter of Charles II. it would be ungene- 
rous and uncandid in the extreme, to put an unfavourable conſtruction on their de- 
parture from the (eiter of that charter in ſome points of % moment And yet it 
has been infinuated, that no ſuch thing would ever have happened, if they had been 
conſcious that it was a valid inſtrument, and ſufficient to give a ſanction to their 
proceedings — Thus it is, that actions ariſing from the beſt principles, are liable to 
miſrepreſentation—how unfortunate, that people ſhould incur cenſure and reproach, 
merely for their ode/ly and moderation! It is allowed, there had been ſuch a thing 


as the charter of Henry VII. and it was natural to ſuppoſe, that ſome of the citizens 


might have prejudices in its favour ; which, indeed, was evident enough, by the 
ready and peaceable acquieſcence of a large majority of them, in the regulations 
made for the electing of aldermen and common-council men, conformably to its 
proviſions, during the uſurpation of that arch-rebel, Roger Whitley. But a better 
kind of pence and harmony being introduced, by the reſtoration of fir Thomas 
Groſvenor's worthies to the offices of which they had been ſo wrongfully deprived, 
thoſe upright and diſcreet perſonages modeſtly declined any open and triumphant 
aflertion of their title under Charles's charter, and prudently contrived a method 
of fulfilling its deſign, and maintaining their fidelity to their patron, without doing 
violence to the feelings and prepoſſeiſions of their fellow-citizens. As the mayor 
mult of neceflity be choſen from among the aldermen, what harm could there be 
in letting the freemen ele him, while the previous choice of aldermen was ſecured 
to themſelves ? And as to the ſheriffs, there was no danger in relinquiſhing the right 
of naming both ; ſince if he who was elected by the citizens at large, was likely to 
prove a diſturber of the peace and tranquility of the corporation, it was an caiy 
matter to prevent his admiſſion into the council. And thus, by this moderate, pru— 
dent, and conciliatory plan, the proviſions of Charles's charter were ſecured, and 
no violence done to the prepoſſeſſions of thoſe who might not chuſe entirely to par 
with that of Harry the teventh. | 

Thus have I made it ſufficiently manifeſt, that theſe worthy gentlemen have 
always ſtudied the eaſe and quiet of their fellow-citizens, nor ever intiſted upon ally 
privileges under heir oxun charter, but ſuch as they could not /afely give up. They 
never meant to make an oſtentatious difplay of it in the eyes of the world, not- 
withſtanding the beauty and elegance of its external appearance, nor to boaſt of the 
cquitableneis and convenience ot its proviſions, till forced to it by the impertinent 
and unreaſonable diſturbance of their perſecutors and tormentors. Nay tho” con- 


F*iled openly, to take their. ſtand upon it, till have their warmeſt and ableſt _—_— 
5 : | poken 


ann 


- APPENDIE 


{poken of this glorious charter, in the moſt modeſt and ſelfdenying manner. On 
the laſt trial, at Shrewſbury, I am well informed, that their leading council made 
ule of ſomething like the following expreſſions : © As to the charter of Charles II. 
& fich it, curſe it, abuſe it, do what you pleaſe with it my client joins me in the 
moſt hearty diſapprobation of it.“ — Such was the language of men who were 
exerting every poſſible effort to eſtabliſh and confirm this excellent charter; and 
ſuch I will venture ty pronounce is ſtill the moderation of the preſent ſelec body, 
and fo averſe are they to putting matters our of their old and accuſtomed courſe, 
that tho”they were told from the ſcat of juſtice, that they are “ liable to be puniſh- 
ed by the crown, for deviating from their charter,” yet they will this wery day go 
in grave and ſolemn proceſſion to the Town-hall, and again ele& the mayor and 
ſheriffs in flat contradiction to its injunctions. I confeſs I am loſt in aftoniſhmenr 
at ſuch exalted virtue, ſuch unexampled patriotiſm !—Not content to ſubmit with un- 
heard-of meekneſs and taciturnity to che impertinent reflections of every puny 
{criboler, they are even willing to run the riſk of puniſhment and diſgrace, rather 
than rigoroutly inſiſt upon all the excluſive privileges to which they are intitled, 
under their beloved charter! their enemies may put what invidious conſtructions 
they pleaſe upon the conduct of theſe extraordinary men, but I inſiſt upon it that 
they are objects of admiration ! | 

Jam truly grieved that the narrow limits of ſuch a publication as this, will not 
allow me to do complete juitice to a ſubject which might be ſo copiouſly enlarged 
upon, and that I am obliged to quit it ſo abruptly, in order to leave room for a 
word of rebuke to theſe pertinacious ſticklers for Harry wer/us Charles—theſe ſeekers 
for a new corporation in an old charter—Ye aſſertors of freedom of election, in 


4 other words, ye introducers of miſchief and confuſion, ought ye not to be alarmed 
5 at the innovations your conduct has already occaſioned ?—Have you not obliged a 
; worthy member of this corporation to neglect concerns of the utmoſt importance 
z 


in a diltant county, laid him under the neceſſity of attempting extempore ſpeeches 
'S in the Common-hall, and of appearing in the character of chairman of a ſix-penny 
$ club? and all this for the preſervation of an intereſt which was once thought too 


ie firmly eſtabliſhed to require ſuch awkward and diſagrecable methods of ſupport ?— 
= Prove to me, if you can, that ſuch things ever happened in the memory of any 
w man alive, and you ſhall ſtand excuſed—Ah ! ye egregious blockheads, are ye 
5 aware what it is ye loſe by your ill-adviſed proceedings !—No more to you comes 
10 Mr. Mo/tyn, cap in hand, with Mr. Mayor's complimentary card of invitation to 
d, the annual feaſt. For on no more ſhall the fair and {ſkilful angers of Mrs. TFackſong 
= prepare the high-reliſhed ragout, carve out the ornamental cruſt, ſo nicely and 
od temptingly brown, or raiſe the lofty tranſparent pile of whips and jellies think 
5 yourſelves happy if you are admitted with little maſters and miſſes, to view the 
= weil-arranged board at humble diſtance, but dare not to indulge the vain hope of 
be partaking of its dainties—No ! no! get home and dine ſoberly with your wives 
red and families; or go to your two-ſhilling ordmaries, and liſten to the fine ſpeeches 
2 of your Erftines and your Toppings, but never hope to hear the animating “ Gen- 
"0 * temen make ready !” in the ſonorous voice of Mr. Clayton. Be wile, repent of 
alf your deeds, and all may yet be well. Would any reaſonable man deſire more 
1 liberty than to eat and drink his belly-full? and ſurely if you may do this at the 
and expence of the corporation every year of your lives, you may well allow them to 
pſy return members to parliament once in een. | 

5 It would give me infinite concern if the reſpectable body whoſe cauſe I have 


thus undertaken, ſhould think I have failed in doing them complet: juſtice; all I can | 
aa is, that the tak being forced upon me, I have fulfilled it as well as I am able— 
The pen, like the razor, in the hand of an unſkilful operator, is apt to occaſion wry 
faces, when nothing more than a decent trimming is intended, eſpecially if the lather 


= has not been properly worked up; nor, to ſay wor e r e 2 will ever 
6 appear as they ſhould do, till / Harry has had them completely in the fuds. 

ate dae 26, „ SAM, SHAVECLOSE. 
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To the worthy freemen of the city of Cheſter, who, acting conſiſtently with the oath 
they have taken, ſtand forth as the firm and zealous defenders of its liberties. 
My worthy fricnds : | | | 
MY motive for attending the giving judgment in our caule in the court of King's. 
bench, was, that J might immediately contult our countel on the ſubject of it, if it 
- ſhould prove unfavourable. This, I have loſt not a moment in doing: and I now 
inform you, that they have expreſſed their diſſatisfaction with the judgment given, 
in ſuch terms, that I ſhould have deemed myſelf rather ,the betrayer than the de- 
fender of your franchiſes, if I had hefitated a moment to form my reſolution ; and 
the manly firmneſs you have diſcovered in every paſt ſtage of this important buſi- 
neſs, would have reproached me with cowardice and puliilanimity, if I could not 
have prevailed with myſelf to truſt it ezce more, in order to carry the cauſe to its 
final determination, in a higher court :>—I Have THEREFORE LEFT DIRECTIONS FOR 
SUING OUT A WRIT OF ERROR. 5 c | 
The queſtion is, indeed, of that national magnitude, that one might ſay, without 
impropriety, that the highelt court of jucicature in the kingdom is alone competent 
to decide finally upon it. It ſhall not then be {aid of us, as it has been of our pre- 
deceſſors in the year 1733, that “ if we had gone one ſep farther we might have 
ſucceeded.” If after having done all that men could do, we ſhould at laſt fail of 
ſucceſs, we ſhall at leaſt ſtand acquitted to ourſelves, to our country, and to our 
poſterity. For there is this great diſtinction between cr cauſe and that of our op- 
nents, that it will in any event do us honour as men, as citizens, and as Britons ; 
while ſucceſs itſelf on their part can only ſerve to embarraſs and degrade them. 
Tune 4, 1788. | | | R. EDDOWES. 
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| | Cheſter, June 6, 1788. 
ON Monday laſt, Mr. Juſtice Aſhurſt pronounced the judgment of the court of 


King's-bench, for the defendants, Amery and Monk, in the long-depending cauſe 
in quo xwarranto, reſpecting their titles to their offices in the body corporate of this 


City. | | 
This judgment, if unreverſed, by eftabliſhing the charter of Charles II. will en- 
tirely put an end to the elective rights of the citizens of Cheſter, who from hence- 
forth will have no voice in the election of any one of their corporate officers, and 
againſt whom the doors of their common-hall will be for ever ſhur, Their mayor 
and fherifls, as well as their aldermen and common-council, are to be appointed in 
fecret, nor mult they ever dare to call in queſtion any of the proceedings of their 
perpetual lords and mafters ; yet not properly perperual—they may at any time be 
amoved, one by one, at the mere will and pleaſure of the crown, without any cauſe 
or reaſon aſſigned; and thus is the corporation (in the words of the preſent lord 
chief baron, on the firſt trial at Salop) © abſolutely reduced to be the mere crea- 
ture of the crown.” Will our countrymen believe that there are beings, in the 
ſhape of mer, ſtupid and groveling enough publicly to rejoice at being placed in ſuch 
an abject and diſgraceful fituation ?—Yet nothing is more true. O fame, av bert 
is thy bluſh ? Spirit of Engliſhmen, wwhither art thuu fied ? | 
But theſe are only part of the bleſſed effects of their preſent ſuccels : it is eaſy 
to foreſee to what innumerable inconveniencies' they muſt be expoſed by the irre- 
coverable loſs of their preſcriptive rights —which in any litigation can avail them 
no more ; nor will they be able even to preſerve the right of toll any longer than 
the public forbear to diſpute it with them; ſo that the obſervation of the learned 
judge above. mentioned, is ſtill literally juſt, © that the ground on which they have 
*« choſen to reſt their defence is a very unfortunate one, for it is impoſſible not to 
« ſee, that the charter of Charles II. granted in fo inauſpicious a time, is the laſt 
« expedient that any one would have reſorted to but in caſe of abſolute necefiity.” 
Nor will it be at all ſurpriſing (When the fumes of the intoxication occaſioned by 
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ſeems to be his determination to proſecute, 
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ideal ſucceſs are a little diffipated) if they ſhould 


e e vote the proſecutor their thanks 
and offer him liberal aſſiſtance, | P , 


in the proceedings on the writ of error, which it 
mit whereby they have a chance of being 
reinſtated in the poſſeſſion of thoſe valuable privileges, of which they have thus 
ma1ly been endeavouring to ſtrip themſelves, | 
E. 0 ; . ? 
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ON my return from London I informed you, that having collected the opinion of 
our counſel reſpecting the judgment given in our cauſe by the court of King's- 
bench, it appeared to me indiſpenſibly neceſſary to adopt the reſolution of appeal- 


ing from that judgment to the houle of lords. 


It might be ſuppoſed by. ſome perſons, that this reſolution, was taken up haſlily, 


and that, upon maturer reflection, it would be abandoned. And it muſt be owned, 


that a ſtep ſo very important ought not to be taken without a thorough conviction 
of its neceſſity, and a rational proſpect of ſucceſs. The time which has elapſed 
ſince the pronouncing of the judgment, has, therefore, been diligently employed 
in inveſtigating the authorities upon which it was founded; and I can now no 
longer delay to tell you, that our counſel are unanimouſly and decidedly of the 
lame opinion as at firſt, and that, on every view of the caſe, whether as a legal 
queſtion, or as involving conſequences of the utmoſt importance to the nation in 
general, as well as to the city of Cheſter in particular, it ought to undergo a farther 
diſcuſſion before the higheſt court of judicature this kingdom knows. 

That my fellow-citizens might be, in ſome meaſure, enabled to judge for them- 
ſelves as to the neceſſity of this proceeding, J have put into their hands the cx ar- 
TER, Which, if the judgment be acquieſced in, is in future to be the law by which 
they are to be governed, and which all perſons who may hereafter become citizens 
(1 cannot call them feemer) are to take a ſolemn oath “ to maintain with all their 
might and power.” 858 | 

I believe, then, I may ſafely appeal to the underſtanding and the feelings of every 
honeſt and ſenſible man, whether the ſyſtem of government eſtabliſhed by the char- 
ter of Charles II. be not totally ſubverſive of every principle of freedom; and 
whether it does not leave the inhabitants of Cheſter, and their concerns, entirely 
at the mercy of an arbitrary power? If any one of them dares to diſoblige his 
ſelf-created rulers, they may harraſs him by continual perſecutions—they may diſ- 
treſs him by fines—they may cramp his exertions in trade, under the pretext of re- 
galations they may depreſs him by partiality to his rivals, who happen to be their 
tavourites—and may finally render it impoſſible for him to remain in the city; in a 
word, the citizens are thrown as entirely into the hands of the corporation, as the 
corporation are into thoſe of the crown. Is this a condition tamely to be acquieſced 
in by thoſe who call themſelves freemen ? If they are to be the {laves of ſlaves, is 
not this the very eſſence of ſlavery ? = 

The bare idea of eſtabliſhing this charter, is ſo odious, that you find the corpo- 


ration themſelves have never dared to juſtify their adoption of it, by any kind of 


argument. I give them all due credit for their modeſty ; and think it highly meri- 


& torious that they have not, in imitation of their predeceſſors who procured it, 
erected a tablet over the pentice door, with an inſcription, importing, that“ the 


* new charter is acceptable to all good men.“ On the contrary, the mode at pre- 


| ſent adopted, is, to huſh up and gloſs over paſt tranſactions, and to Jul! you into a 
ſtate of indifference and ſecurity, by perſuading you that no innovations will be 
Z attempted :—nor perhaps will any ſuch attempt be made, while they meet with no 
& oppolition ;—ſuffer them to have their own way, and poſlibly all may go well. 


ut what would be the conſequence if you were to rouſe this dormant power, by 


any attempt to aſſert the rights which you may imagine yourſelves poſſeſſed of, as 
men, or Engliſhmen? Think you that the paw, which now appears ſo ſoft and 
& Imcoth, would not then ſudd..nly ſhew its talons, and make you feel the ſharpneſs of 
ts gripe? Only ſuppoſe that the corporation had known themſelves to be poſ- 


ſeſſed 
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ſeſſed of the powers given them by this charter, at the concluſion of the late elec. 
tion, and then ſay, impartially, whether you think they would have exerciſed them 
or not? And //quld they, upon any future occaſion, ſo exerciſe them, where is 
your remedy ? Your e/etiwve tranchiles are all extinguiſhed ! you have no power to 
call your oppreſſors to any account! Secure in their places, and backed by their 
charter, they may ſmile with contempt at all your complaints; and every endea- 
vour to ſhake off your chains, will only draw them ſo much the cloſer ! 

If ſuch then be the ſituation in which the judgment leaves you, and there were 
no more than a mere poy/rbility that by a ſingle effort more you might emancipate 
yourſelves, are you not called upon by every important and valuable conſideration 
to make that effort? | => 

I ſhall now take a more extended view of the caſe, as it ſeems to apply to other 
corporations, and may eventually affect the liberties of the whole kingdom: 

The queſtion, as it now appears on the record in The King againſt Mr. Amery, 
ſtands thus :—The corporation of Cheſter, being called upon, by King Charles 11.'s 
attorney-general, to ſhew by what authority they claimed to be a corporation, did 
not appear to make any plea— whereupon judgment was given, that their libertics 
ſhould be ſeized into the king's bands, till the court ſfould farther direct. It has been 
generally underſtood, that this judgment (called znter/ccuto:y) was merely to compel 
them to appear, and replevy their liberties; and that, till ſome farther proceſs was 
had, and a final judgment given, the corporation were virtually in exiſtence, and 
capable of accepting a remiſſion of the ꝛterlocutory judgment; and that, ſince feln 
of theſe bodies cannot ſubſiſt in the ſame place at the ſame time, the crown could 
not legally create another corporation, by iſſuing a new charter. In this caſe, how- 
ever, though there was no final judgment, yet the crown did grant a new charter, 
(which is this of the 37th of Charles II.) and create a new corporation under it. 
Not long after, the circumſtances of the times rendering ſuch a meaſure neceſſary, 
the interlocutory jadgment was pardoned, a charter of reſtoration iſſued, and the 
old corporation re- eſtabliſned in their offices; by all which it was fully underſtood, 
that the new charter (if it even had a legal exiſtence) was vacated, The judg- 
ment of the court of King's-bench on this caie, is, that the old corporation might 
be diſſo.ved, not only ævithout a final, but by the interlocutory, judgment; that con- 
ſequently the new charter was lawtuily iflued, and that the ſubſequent charter of 
reſtoration could not operate, being directed to a body which had no exiſtence; 
from whence it follows, that the charter of Charles II. is the only one under which 
Mr. Amery can or ought to claim title to his office. If this judgment be unim- 
peachable, it is clear, that the preſent corporation of Cheſter, and thoſe of ſeveral 
other boroughs, who, ſince the charters of reſtoration, have ated under their an- 
tient conſtitutions, have, for theſe hundred years paſt, been acting under an invalid 
authority, and muſt of courſe revert to the charters impoſed on them by King 
Charles; which are all preciſely of the ſame arbitrary and oppreſſive tenor. And 
of other corporations, whule antient conſtitution vas regularly and legally reſtored, 
It is obvious to remark, that if the crown ſhould ever be diſpoſed to take away their 
liberties, it has only to call upon them (without aligning any fault or delinquency) 
to ſhew by what authority they claim to be corporations, and, by means which it 
can never want, to prevent an afpeararce being made, and the buline!s is done at 
once they are completely diſſolved without farther proceſs. 

As I have frequently had occaſion to mention, in warm terms of diſapprobatior, 
the times, the cireumitances, and the principles, which gave birth to theſe charter 
of Charles II. I with you to believe, that my ideas of them have not been formed 
upon party prejudice, or ariten from a heated imagination, but have been taken 
from the concurring opinion of hiſtorians and lawyers, who have treated of the 
events of that period: ſuffer me to produce ſome of them for your ſatisfaction aud 
conviction _ SS | 
© England is almoſt all divided into communities called corporations, which hart 
« cacit their privileges obtained from the ſovereign on certain conditions. Ther 
is icarcg a town which has not its magiſtrates and laws as a corporation. Tix 
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mayor, or head of the corporation, the aldermen, the recorder, and other prin. 


of townimen. It is eaſy, therefore, to apprehend, that the prevailing party may, 
without great difiiculty, form a common-council of their own principles. Bur 
in chuſing repreſentatives, another method is taken; for then, every burgels, 


of a contrary party to the magiſtrates and common-council, may very poſſibly be 
elected. The court, therefore, came to a reſolution of reſuming .the charters of 


It may be affirmed, there was no readier or more effectual way to invade at once 
the liberties of the nation, and caule the parliament itſelf to approve of the 
lame.” —Rapin, vol. 2. p. 726. | 

The charters of the city of London, and other corporations, ſtood in the way 
of an abſolute government, and it was reſolved to break through this barrier. In 
order to which, guo warrantos were brought agtinſt them; and, in proceſs of 
time, they were either ſurrendered by the corporations themlelves, or vacated, in 
Weſtminſter-hall, by a ſet of judges picked out for hat purpoſe.” 135 
And it was reſolved thereby to make one of the eſtates of parliament depend 
entirely upon the will and nomination of the prince- While theſe guo warrantes 
were going on, whole peals of anathemas were rung out againſt thole patriots that 
had ſtood up for the liberties of their country in the preceding parliaments; and 
it was looked upon as a crime againſt the ſtate for any one to regret the approach- 
ing fate of his country. This was a time never to be forgot, when to wiſh well 
to our country was a crime, and when heaven itſelf was ranked upon our ene- 
mies fide, by thoſe who pretended to expound its will. — Kennet, vol. 3, p. 405. 
Lord Chief Juſtice Jefferies, in the midland circuit, made it his great bulineis 
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his return, he waited on his majeſty at Windſor, and delivered up to him the 
charters of the city of Lincoln, and of ſeveral other corporations within his cir- 
cuit, as an oblation of his own loyalty, and a triumph over the people's liberties. 
—-1bid, p. 423. e | 

F mo har conſternation at the fate of London, and convinced how ineffectual 
« a conteſt with the court would prove, molt of the other corporations in England 
«© ſurrendered their charters into the king's hands, and paid large ſums for ſuch new 
ones as he was pleaſed to frame. By theſe means, a fatal ſtab was given to the 
conſtitution. All offices of power and prof.c were left at the diſpoſal of the 
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by the boroughs, the court was made ſure of an undiſputed majority. A perfect 


6 
« 
crown, and as more than three-fourths of the houſe of commons were then choſen 
. 
0 


deſpotiſin was eſtabliſhed.” — Hiſtory of Modern Europe, part 2, vol. 1, p. 431. 
All the corporations in England, having the example of London before their 
* eyes, ſaw how vain it would prove to contend with the court, and were, molt of 


them, ſucceſſively induced to ſurrender their charters into the king's hands. Con- 


« ſiderable ſums were exacted for reſtoring the charters, and all offices of power and 
profit were left at the diſpoſal of the crown. * It ſeems ſtrange that the inde- 
“ pendent royaliſts, who never meant to make the crown ablolute, ſhould yet be ſo 
« elated with the victory obtained over their adverſaries, as to approve of a pre- 
«* cedent which left no national privileges in ſecurity,” but enabled the king, under 
© like pretences, and by means of like inſtruments, to recal anew all thoſe charters 
© which at prefent he was pleaſed to grant. And every friend t- liberty mult allow, 
* that the nation, whoſe conſtitution was thus broken in the ſhock of faction, had a 
© right, by every every prudent expedient, to recover that ſecurity of which it 
was ſo unhappily bereaved.” — Hume, vol. 8, p. 180. | | 
During the violent proceedings that took place in the latter end of the reign of 
© king Charles IT. it was, among other things, thought expedient to new-model 


* molt of the corporation towns in the kingdom; for which purpole, many of hole 


© bodics 


cipal officers, are elected, either by the whole community, or by a certain number 


every freeholder, has a right to give his vote; and conſequently repreſentatives 


the corporations, and to grant others, drawn in ſuch a manner, that the king 
ſhould be almoſt enabled to cauſe ſuch repreſentatives to be choſen as he pleaſed. 
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to terrify the people into this compliance” (ſurrender of their charters) * and, at 
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bodies were perſuaded to ſurrender their charters; and informations, in the na- 
ture of que warrants, were brought againſt others, upon a ſuppoled, or frequently 
a real, forfeiture of their franchiſes, by neglect or abuſe of them. And the con- 
ſequence was, that the liberties of moſt of them were ſeized into the hands of 
the king, who granted them freſh charters, with ſuch alterations as were thought 


trates. This exertion of power, though perhaps in /ummo jure, it was for the molt 
part ſtrictly legal, * gave a great and juſt alarm; the new-modelling of corpora- 
tions, being a very large ftride towards eſtabliſhing arbitrary power, and therefore 
it was thought neceſlary at the revolution to bridle this branch of the prerogative, 
at leaſt ſo far as regarded the metropolis, by ſtatute 2 W. and M. c. 8, which 
enacts, that the franchiſes of the city of London ſhall never be forfeited again 
tor any cauſe whatever.'—B!a:&/tone, vol. 3, p. 263. 

* We know the obloquy which charters granted at that time lie under. As my 
lord Hardwicke ſaid, they have never received any countenance in Weſtminſter- 
hall, and he would never give an opinion in ſupport of them, unleſs the ſtrongeſt 
evidence in the world was laid betore the court, of their having been accepted 
and uniformly acted under ever ſince. Tord Mansfield, on the motion fer a trial 
at bar in the Cheſter cauſe; Reports of Trinity term, 1786, p. 367. 

© After the defendant, and thoſe who have adviſed him, have examined as care- 
* fully as they could into the grounds upon which they might reit this election, they 
© have at length been obliged to make choice of a very unfortunate one; for it is 
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impoſſible not to ſee, that this charter of Charles II. granted in ſo inauſpicious a 


time, and under ſuch unfavourable circumſtances, is a fort of ground that is the 
laſt which any one would have reſorted to, but in a caſe of abſolute neceſlity. 
This corporation was one of thoſe againſt whom that unfortunate meaſure was 
put in practice, of filing an information in the nature of a quo warranto, with a 
view to procure, by ſome means or other, either the abſolute deſtruction of the 
corporation, or to enforce a ſurrender of it ; in ſhort, to get the power of this 
corporation, among others, into the hands of the crown. - Lord Chief Baron Eyre'; 
fumning up to the jury, on the firlt trial of this cauſe. | 
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I am ready to conſeſs, that what they* (Lord Hardwicke, and the ether judge: ) 


c ſaid, was true; that is to ſay, that theſe charters, granted in the time of Charles 
II. are very ſuſpicious. Mr. Bearcroft's reply on the firſt trial. ; 

That point” (meaning the mode of election of aldermen) © is the whole we inſiſt 
upon; as to the rcit of the charter—abuſe it—kick it—curie it—do what you 
« pleale with it—I join moſt he: ally in it, and fo does my client, and every man 
* that has any thing to do with it. Mr. Bearcroft's reply on the ſecond trial. f 

Though 1 brmly believe that the more liberal and enlightened policy of the preſent 
times, will prevent a repetition of theſe dangerous and deſtructive mneaſures; yet 
who can anſwer for what ſhall happen in fature ? A good king, an upright miniſter, 
will deprecate the poſſibility of ſuch. a power being thrown into hig c hands; 
much more into thoſe of his ſaccgors. And it I might for a moment be permitted 
to ſuppole, that the auguſt aſſembly by whom this cauſe is finally to be decided, 
would look at any thing beyond the legal merits of it, I would preſume to hope, 
that they will think it their duty, as conſtitutional mediators between the crown 
and the people, to guard, as much as poſſible, againſt the danger of an interference, 
which might ſtrike at the very being, as well as the independence, of the lower 
branch of the legiſlature. 8 


- 


II, then, it plainly appears, that this is a queſtion not merely affecting the liber- 
ties of The citizens oi Cheſter, but thole of the nation at large, am I unreaſonable 
| in 


Summum jus ſumma injuria; and the very qualified expreſſions this reſpectable writer makes 
uſe of, as to the legality of theſe proceedings, are a plain indication what his opinion of them 
was. To this it ought to be added, that the preamble to the ſtatute, 2 W. and M. expreſsly de- 
clares the judgment againſt the city of London to be arbitrary and legal, although ſpecific cauſes 
of forfcicure were alledged, and proved upon that record; which, in the cafe of Cheſter, were 
not even pretended. 


expedient ; and during their ſtate of anarchy, the crown named all their magiſ- 
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in hoping, that I ſhall receive general! encouragement and aſſiſtance, in carrying it 
on to a final determination? Some generous offers of this kind, from old and tried 
friends, have already been made, and they are ſufficient to warrant me in adhering 
to my reſolution of purſuing the buſineſs: but it neither can nor ought to be con- 
cealed, that much more aſſiſtance would be extremely ſeaſonable; as it is well enough 
known upon achat individuals the heavieſt part of the burden has hitherto fallen. 
Whatever help may poſſibly be obtained from other quarters, my chief expectation 
mult and ought to be from the citigens of Che/ter—with regard to them, the queſtion 
is now at an awful criſis—it is not merely whether they ſhall obtain privileges which 
they had not before, but whether they ſhall be left in poſſeſſion of any at all. I 
know many friends to the cauſe, who have hitherto promoted it only by their good 
eviſpes 3 they ſurely will now, in this its fnal ſage, not refuſe to give it a more 
ſubſlautial ſupport. However, I would have it underſtood, that I ſhall make no 
particular or perſonal applications for tuis purpoſe : for if they whole'rights I am 
aſſerting, do not chuſe voluntarily to afford me that. which I might honourably 
claim, I ſhall never ſtoop to aſk it as a favour, - ' | 

have often lamented, that a cauſe, which would have done honour to any man 
of the higheſt rank and fortune who would have appeared at the head of it, ſhould 


ſuffer, as it probably has, by being connected with a name ſo inſignificant as inine. 
| Yer, if that name has procured it no advantage, I tzuſt my conduct has at leaſt 
done it no diſcredit. Accuſtomed to look with reverence and admiration on the 


laws and conttitution of my country, and to confider the liberty which is the 
offspring of that conſtitution, and guarded by thoſe laws, as the firſt and deareſt 
poſſeſſion of an Engliſhman, I have not ſcrupled to ſacrifice ſomething, nor to en- 
counter /ome anxicty, fatigue, and diſappointment, in its defence. My actions may 
29x, very poſſibly, undergo the malevolent miſconſtructions of party. I ſhall, 
therefore, take ſufficient care that they appear in a proper light betore the eyes of 
an impartial poſterity, who will make me ample amends, if they ever mention me in 
connexion with the revered name of WHITLEY. But the cenſure of enemies, or 
even the approbation of friends, are not, with me, matters of primary importance, 
while my conſcience, upon the moſt impartial ſcrutiny, acquits me of any un- 
worthy, ſelf-intereſted, or ambitious motive, and will at all times, and in all cir- 
cumitances, ſtill ſuggeſt the pleaſing reflection That 

| 1 have afted right ! 

Taly 4, 788. | R. EDDOWES. 


TX No. 37. | 
State of facts relating to the franchiſes of the city of Cheſter, and of all other cor- 

| x porations in the kingdom. 

IF it be, as it certainly is, with the utmolt propriety that the people of Great- 
Britain commemorate, at this æra, the REVOLUTION which reſcued their moſt valu- 
able privileges out of the hands of arbitrary power, and was intended to eſtabliſh 
their future ſecurity on a legal foundation, it may be preſumed, that the ſame 
patriotic motives will engage them to pay an earneſt attention to any circumſtance 
or event which may appear to claſh with tne principles of that revolution, or to 
affect the ground on which thc freedom of the ſubject has ever ſince been ſuppoſed 
to reſt. Of ſuch an intereſting nature, it may be confidently affirmed, is the pre- 
ſent ſituation of the ciTizENs oF CHESTER, with reſpect to their charters and 
franchiſes. And when it is ſeen how nearly that of other cities and boroughs 
reſembles it, no apology will be expected for ſubmitting it to puolie conſideration. 

By their antient charters, the citizens of Cheſter were inveſted with very valuable 
and extenſive powers in the elections of their magiſtrates, which the /ele# body of 
mayor, aldermen, and common-council, have, from very early times, and by laws 
of their own framing, contrived to circumſcribe within ſuch narrow limits as were 
contrary both to the letter and the ſpirit of thoſe charters, but which tuited the 
purpoſes of their own ambition. The practice of ele2ing each other (of late ſo juſtiy 
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complained of in the Scotch boroughs) has given occaſion to ſeveral diſputes between 
them and the freemen at large; and in a conteſt of this kind, now depending, the 
corporation of Cheſter nave thought proper to ſhelter themielves under a charter, 
dated in the latter part of the reign oi Charles II. which confirms this power of 
lelf- election to an extent utterly ſubverſive of every principle of conititutional 
Ireedom. PIE | ; 

Ct the tranſactions of that period, when ſo diſmal a cloud hung over the religion 
and liberties of theſe nations, hiſtory has drawn a melancholy picture, which it is 
by no means neceſlary here to preſent to the public eye, at a time when the great 
and glorious event to which they owe the happy change in their circumſtances is-{o 
immediately in their recollection. Let it ſuffice to obſerve, that the ſeizing on the 
liberties of corporations, and impoſing on them new charters, which by reſerving 
a power of amoval to the crown, threw them entirely into its power, has been juſtly 
termed, * the moſt alarming ſtride that deſpotiſm ever made towards the deſtruction 
* of the liberties of this free country ;? and was one of thoſe meaſures which, at 
and after the revolution, were moſt ſeverely cenſured. In order to prepare a legal 
ground for the erection of theſe engines of arbitrary power, ſome corporations were 


either terrified or cajoled into a turrender of their old charters ; and againſt others, 


informations, in the nature of quo warrants, were exhibited, and judgments of for- 
feiture given. Of this number was the corporation of Cheſter ; who being called 
upon by the king's attorney-general to ſhew by what authority they claimed to be a 
corporation, made no appearance to the information, and judgment was thereupon 
given, that their franchiſes ſhould be ſeized into the king's hands till the court feu 
Farther order. This interlocutory judgment was not followed up by any final jud;- 
ment entered of record. The new charter, however, was paſſed, and being intro- 
duced into the city with great parade, backed and ſupported by the appearance of 


a military force, was acquielced in and acted upon (though only a very ſmall num- | 


ber of the citizens took up their freedom under it) til: the eve of the revolution. 
Then, indeed, matters took a different turn. The unfertunate James II. wiſhing 
to tread back thoſe ill- adviſed ſteps which had brought him to the brink of deſtruc- 
tion, did every thing in his power to replace the corporation on their former fyot- 
ing. To this end he iſſued a proclamation, diſcharging (in conſequence of the 
powers reſerved to the crown for that purpoſe) all officers created or elected under 
the new charters, and commanding the former magiſtrates to reſume the exerciſe of 
Their functions. Further to perfect his intentions in this reſpect, he granted charters 
of reſloration to all boroughs whoſe ſurrenders, or the judgments againſt them, had 
been entered of record, and under theſe authorities all corporations ſo circumſtanced 
reverted to their former ſituations; and have, to the preſent time, conſidered them- 
ſelves as ſubſiſting by virtue of their antient charters. | „ 

The conteſt between the corporation and the citizens of Cheſter, is, in ſubſtance, 
whether the old charter granted by Henry VII. or the new one of Charles II. is to 
be the law of that city? After two trials, and a very elaborate argument of four 
days continuance, in the court of King's-bench, the points on which the merits of 
the cauſe reſted were briefly as follow, viz. ; 

1. Whether the judgment of eure againſt the old corporation, went the length 


of difſelwving that corporation. 
2. Whether the power reſerved by the charter of Charles II. warranted the 


amoval of a// the officers acting under it. 5 | | 1 

3. Whether the charter of reſtoration could operate to revive the % conſtitution. 

The court, after twelve months conſideration, gave judgment as follows: 

As to the hit point, if the c corporation were not diffolved by the judgment 
of ſeizure, the new charter, creating a diſtin body, could not operate; as two 
corporations, for ſimilar purpoſes, cannot ſubſiſt in the ſame place at the ſame time. 
But the contumacy of the old body, in not appearing to the quo warranto, has 
been ſaid to cauſe the judgment of ſeizure to work an extinguiſhment of their 
franchiles, and therefore the new charter was legally granted, | F 

. ; 
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As to the ſecond, it is ſaid that the power reſerved to the crown in the charter of 
Charles II. did not warrant the amoval of a/l the officers, and therefore did not 
affect the exiſtence of that corporation. | 

And laſtly, it has been determined, that the charter of reſtitution could not re- 
ſtore the diſſolved body, after the acceptance of a new charter, and is therefore null 
and void. See Reports of Trinity term, 1788, the King againſt Amery. | 

It is now highly proper to draw a parallel between the circumitances of Cheſter, 
and thoſe of other corporations, 

It appears by king James's proclamation, that the places (beſides Cheſter) which 
had either interlocutory or final judgments againſt them entered of record, were, 
tne cities of London and York, and the towns of Calne, St. Ives, Poole, Thaxted, 
Llanghaur, and Malmeſbury. | 

That thoſe whoſe ſurrenders of their antient charters were entered of record, were, 
the cities of Exeter and Wincheſter, and the towns of Thetford, Nottingham, 
Bridgewater, Ludlow, Bewdley, Beverley, Tewkſbury, Doncaſter, Colcheſter, 
Launceſton, Liſkeard, Plympton, Tregony, Plymouth, Dunwich, Fowey, Eaſt - 
Loo, Camelford, Weſt-Loo, Tintegal, Penryn, Truro, Bodmyn, Hadleigh, Leſt- 
withiel, and Saltaſh. 3 

A third deſcription, comprehending, as there is reaſon to believe, all the other 
corporations in the kingdom, were ſuch whoſe ſurrenders, or the judgments againſt 
them, had abt been recorded. a | 
The city of London, like Cheſter, had a charter of reſtitution. But in order to 
preclude all poſſibility of the forfeiture of its franchiſes hereafter, by judgment of 
law, it was deemed prudent, after the revolution, to eſtabliſh them by act of par- 
lament ; by which act, the judgment given againſt that city was declared to be 
arbitrary aud illegal. | | 

A judgment of ſeizure, for want of appearance, was entered againſt the city of 
Yerk, as in the caſe of Cheſter—a new charter was granted and accepted - But at 
the revolution they were permitted to appear, and a aoli proſequi was entered on the 
record. They have, therefore, fince acted upon their antient conſtitution. But it 
now appears, that the judgment of ſeizure having made a legal way for the aeww 
charter, their ſubſequent appearance in the character of the od corporation, was 
irregular, and the new charter mult be virtually in force at Jork at the preſent day. 

Againſt the borough of Llangbaur, there was a like judgment for want of ap- 


pearance, and alſo a fzal judgment, that the corporation ſhould be wholly excluded 


from their antient franchiſes. A fortiori, therefore, no charter of reſtoration could 
operate in that place. 8 | 

St. Foes is in a ſituation almolt exactly fimilar. . . 

There was a judgment for the like wart of appearance againſt the corporation of 
Ca/ne, and writs of ſeizure and capias ad ſatisfaciendum iſſued againſt the defendants 
- conſequently the, way was clear for the operation of a new charter. 

Poole is more nearly ſtill in the ſame circumſtances as Cheſter. There was a 
judgment of ſeizure for want of appearance—aſfterwards a rule for ua judgment, 
which does not appear to have been recorded. There were allo charters of the like 
import granted and accepted. | | pL, 

| Thaxted is nearly in the ſame ſituation ; no final judgment appearing to have been 
given. | | : 

In the caſe of Malmeſbury there was an interlocutory, and alſo a final judgment, 
which judgments were reverſed after the revolution, and the corporation reſtored by 
the deciſion of the houſe of iords. = : 

With reſpect to thoſe zwwenty-zight boroughs whoſe ſurrenders of their antient 
liberties were recorded, it is plain, that if a ſurrender be equal in effect to a judg- 
ment of ſeizure on record, their old conſtitutions muſt have been entirely gone, 
and no charter.of reſtitution could revive them. | | : | 

It may be ſuppoſed that the corporations, whoſe ſurrenders, or the judgments 
againſt them, mot being reco. ded, were inſufficient to work a forfeiture of their an- 
tient liberties, may be ſecure from the effect of the new charters. But this is * 
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no means certain. For it was thought neceſſary that Liverpool, Shrewſbury, and 
probably many other places ſhouid have charters of reſtitution, the validity of 
which is now become extremely doubtful. Beſides, in many caſes, all the officers 
created by the new charters might be members of the old corporations, who having 
accepted, would ever afterwards be bound by them. To this it may be added, 
that though king James's proclamation affects to remove all the officers created or 
elected under thoſe charters, it has been at this day determined, that he exerted an 
authority in that inſtance which was illegal and void. 

But ſuppoſing a// the charters of a the corporations in this kingdom to be at this 
moment ſound and unaffected, the moſt obvious inference from ,the Cheſter-caſe, 
as it now ſtands, is this — That the crown may at any time, and without alledging 


any cauſe, call upon them to ſhew by what authority they claim to be corpora. 


tions; and if by any means an appearance can be prevented, a diſſolution follows 
immediately. A new charter may then be directed to a few individuals, and if 
they, with a few more, accept and act under it, that charter is binding upon the 
whole community, however numerous. (See Reports of Hilary term, 1787, King 
againſt Amery.) If ſo, it becomes a moft ſerious and important enquiry, Upox 
WHAT GROUND OF LAW THE REVOLUTION HAS PUT THE LIBERTIES OF THE 
BRITISH NATION? | | ; 

Of the necefiry of ſuch an enquiry it is preſumed no one will doubt who reads 
the following report of a committee of the houſe of commons, dated 4th March, 
1689 :—< Reſolved, rem. con. That the late proſecutions of quo warrantos againſt 
© the cities, two univerſities, the towns corporate, boroughs, cinque ports and 
“ plantations, and the judgments thereon, and the ſurrender of charters, to the 
violation of their antient rights, are z//ega/, and grievances.” With which re- 
port the houſe agreed. A bill, founded on this reſolution, was introduced and 


paſſed ; but was rejected in the houſe. of lords by a majority of eight proxies, pro- 


bably becauſe it had happened that in a very few inttances. where ſpecific cauſes of 
forfeiture had been proved, ſuch judgments were in ſummo jure, legal.—( Blackſtone, 
vol. 3, p. 263.) In the caſe of Cheſter, however, no cauſe of forfeiture was even 


pretended. 
As it does not appear that any queſtion of this important nature has been agitated 


ſince the revolution, but it has rather been taken for granted, that what Charles II. 


did to deprive corporations of their liberties, and to throw them under the power 
of the crown, was, in general, illegal ; and that what his ſucceſſors have done to 
reſtore them, was legal; it ſeems indiſpenſibly neceſſary, that this intereſting caſe 
ſhould be brought under the notice of the legiſlature, that if any farther ſecurity 
for the freedom of the people be really wanting, it may be adopted. Impreſicd 
with this idea, the proſecutor in this cauſe has determined upon an appeal to the 
houſe of lords, where it muſt undergo ſuch a ſolemn diſcuſſion, by the united 
wiſdom of that auguſt tribunal, as its merits appear well intitled to. In adopting 
this reſolution, he has laid aſide conſiderations of a privare nature (tho? to an indi- 
vidual in 4s ſituation, of no ſmall moment) and has attended only to what he 
thought to be his dut, as a Briton, zealous for the. honour and happineſs of his 
ſovereign, as well as for the liberties of his country. x | 
The aſſiſtance hitherto. afforded him by his fellow-citizens, tho? in particular 
Inſtances liberal, has, thro' various cauſes, been far from adequate to the expence 
of carrying on ſuch an. arduous contef ; and as the queſtion now appears to relate 
not merely to the franchiſes of the city of Cheſter, but to embrace a vaſtly wider 
circle of intereſts, he chearfully ſubmits to the candour and liberality of the friends 
of conſtitutional freedom, his claim to general countenance and ſupport. 
Cheſter, October 28, 1788. | R. EDDOWES. 
N. B. It ſeems not improper to remark, that the election of officers for this city, 
for the year enſuing, have al been made exactly conformable to the charter of 
Charles II. for the firſt time ſince the revolution. | 
[6F This paper was ſent to every member cf the houſe of commons; to every 
counſel at the bar; and to every corporation in England.] | . 
| | o. 38. 
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No. 38. | 
| | Chefler, Od. 31, 1788. 

ON Friday laſt the body corporate of this city aſſembled at the town- hall, for the 
election of officers for the enſuing year. A number of citizens and inhabitants © 
gathered around the door, expecting to be admitted to the ceremony, as formerly ; 
but the door was kept ſhut !—After ſome time, however, it was opened, and the 
citizens were permitted to come into the anterior part of the hall, but a number of 
conſtables oppoſed their nearer approach. In this humiliating ſituation they ſaw 
thoſe officers, in whoſe election they tormerly had a voice, choſen accordirg to the 
charter of Charles II. which veſts the appointment in the ſelect body only, and de- 
prives the people of every elective franchiſe as citizens, 85 

Theſe gentlemen are, by the power reſerved in the charter under which they 
were appointed, amovable by the crown at any time, and without any cauſe of 
delinquency aſſigned I and to we wiſh them joy of their uncertain election! 

As the proceedings in the cauſe between the freemen and the ſelect body are not 
yet complete, and the intention of the proſecutor to appeal to the houſe of lords is 
well known, where was the neceſſity for this odious innovation? 

Let it be remembered, that any perſons taking up their freedom, or old freemen 
reborn (which, perhaps, in ſome caſes, may be found neceſlary) are to bind them- 
ſelves by a ſolemn oath, to maintain the charter of Charles II.“ with all their 
«© might and power.” Some. perſons, indeed, may very properly take this oath, 
for the charter was originally procured in order to ſerve a ieee intereſt, and is 
now revived for the ſelf- ſame laudable purpoſe; and thoſe that maintain the charter, 
muſt of courſe be true to the ixtereſt. | 

We do not hear of any preparations for celebrating the centenary of the revolu- 
tion, in this city, nor is it fit that any rejoicing on that account ſhould take place at 
preſent, for the citizens are actually at this moment in the ſame ſubjugated ſtate, 
as to their municipal rights, as their anceſtors were immediately before that zra. In 
Point of freedom, they are more than a century behind the reſt of their country - 
wen ;—all they ought to rejoice at, is, that a mild and merciful king, and not a 
tyrant, at preſent fills the throne. Bur if, through the ſpirit of a few individuals 
(who are vigilant for the general weal, and liberties of the city, while many others 


ſcem to be ſunk into a kind of torpid apathy) freedom ſhould again lift her droop- 


ing head—if the moſt auguſt tribunal of the nation ſhould reverſe the judgment 
which has cauſed a temporary ſuſpenſion of the antient rights of the citizens — her 
it is hoped that not only the national but alſo a local REVOLUTION will claim their 
joy ful and grateful commemoration. 
No. 39. | | 
| Cheſter, Nov. 7, 1788. 
Ms. FIET CEN, 

SOME of our good friends, the anti- revolutioniſts, have of late thought proper 
to be very abi, at the expence of what they term the /quibs againſt them and 
their cauſe, which have occaſionally appeared in your paper ; and, amongſt other 
elegant ſimiles, they ſay, © that it is like the barking of a car at a mafiff ] — Now, 
though ſome ill-natured folks may think, that the expreſſion has more of the canine 
than the human ſound in it, yet, as a brother-barker, I muſt natur ily approve of the 
metaphor, and ſay, that it is equally polite, elegant and juſt—ſave only one trifling 
miſtake—which is no more than the miſapplication of the two animals, or rather, 
chaining the Engliſh maſtiff on the <wvrong ſide — for J leave it to every dog of com- 
mon ſenſe, whether the friend and ſupporter of conſtitutional freedom, as handed 
down by the glorious principles of the revolution—or its declared and avowed 
enemy—is more entitled tr the appellation of maſtiff? —a name to which we 1@- 
ceſſarily annex the idea of ſecurity of rights. 


f 2 | If, 
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If, therefore, any ſnarler, ſhould in future make uſe of ſo liberal a compliment, 
he will, it is feared, not only be pronounced a cur, but one of the genuine and 
legitimate ſort —i. e. A PURE PUG OF KING CHARLES'S BREED, 

I Your's, faithfully, A SETTER, 

C. | 


No. 40. 
To the citizens of Cheſter, 

THE. houſe of lords having ordered the corporation-cauſe to be argued on the 
16th inſt. I beg leave again to ſolicit the indulgent attention of my fellow- citizens; 
and I chuſe the preſent interval for this purpoſe, becauſe what I wiſh to offer could 
not appear with ſo much propriety after the deciſion has taken place. 

Having through the whole of this important buſineſs voluntarily ſtood forth in the 
character ot aſſertor of your liberties, I am ſolicitous that my conduct ſhould zozy 
appear to have correſponded with that character; and that my wnexfeded perſeve- 
rance ſhould not be conftrued into a blind and wilful obſtinacy, but believed to be 
the effect of a firm and rational conviction of the goodneſs of the cauſe, aided by 
the advice of able and honeſt counſellors. | 

In the out-ſet, no man of common ſenſe could entertain a doubt but that the 
franchiſes of the citizens of Cheſter were groſsly violated. The charter of Henry 
VII. was in every perſon's hands, and was known to contain an expreſs power for 
the commonalty to elect their aldermen and common-council. At the {ame time 
that the ſelect body profeſſed to be governed by this charter in other particulars, 
they aſſumed to themſelves the power of making theſe elections under the authority 
of a bye-law, the exiſtence of which was indeed aſcertained by a ſolemn trial and 
verdict in the year 1733 ; but its legal efficacy acknowledged to be totally out of 
the queſtion. To ſet it afide was conſidered as a matter of no difficulty; and the 
conjuring up, by the corporation, of the unthought-of, and long-forgotten, char- 
ter of Charles II. could not but excite equal ſurprize.and indignation, Indeed it 
ſcarcely appeared probable that they would perſiſt in adhering to this charter, when 
it was conſidered, that it was fabricated at the worſt of times, and for the worſt of 

urpoſes; that it threw them entirely into the hands of the crown; and that it was 
totally ſet aſide (or at leaſt meant ſo to be) at the revolution. It being, however, 
evidently their laſt ſhifr, they met the queition upon trial, reſting their caſe en- 
tirely upon it. | 
It cannot be neceſſary here to repeat what has been already on ſeveral occaſions 
explained: it is ſufficient to obſerve, that the merits of the queition now depend 
chiefly upon this point; namely, whether the interlocutory judgment given againſt 
the old corporation, in the time of Charles II. had the effect of diſſolving it, 
and making a legal way for the charter which it is now attempted to eſtabliſh ? 

It is certain that the univerſally received and eſtabliſhed opinion, before the late 
judgment of the court of King's-bench, was, that an interlocutory judgment alone 
could not effect a diſſolution. To prove this, it may not be improper to ſtate what 
was ſaid, not only by the defendant's counſel (who were intereſted in maintaining 
an oppoſite doctrine) but alſo what was declared from the bench upon the lame 
jubject. | | 

Mr. Bearcroft. “ There was a judgment for the crown, which is called the in- 
&© zerlocutory judgment (the firſt judgment, and not the final one)—you will find 
« that entered of record, and the effect of it is this that it ſeizes into the hands 
„ of the king, the liberties and franchiſes of the corporation, until the court ſhall 
« further order. This is not final, zor does it operate to the diſſolution of the corpo- 
« ration; it only ſuſpends their effect.“ | 

6 It (the interlicutoty) is the firſt judgment upon account of the parties 
e not appearing to enter into any defence admit that this does not put an end to, 
or diſſciwe, the corporation,” 
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Baron Eyre. They did not appear to defend themſelves: the conſequence 


was, that there was a judgment by default againſt them for not appeaiing : their 


« franchiſes were then ſeized into the king's hands at certainly did not produce a 
« diffolution.” | | | 

Mr. Juſtice Groſe * By the interlocutory judgment the corporate capacity was 
« not forfeited ; till the entry of final judgment is made—andoubtedly there is no 
& difſolution.” ; FE | | 
The judgment of the court, however, was given (upon oppoſite principles) for 
the defendants. It now became manifeſt that not the liberties of the city of Cheſter 


alone, were affected by this deciſion, but thoſe of moſt of the boroughs in the 


kingdom. I felt the awfulneſs of my ſituation— If this charter, the principles 
and proviſions of which are totally contrary to thoſe of the revolution, is to pre- 
vail in Cheſter,” many other places are in the ſame predicament : if matters reſt 
+ here, the revolution itſelf, as to the ſecurity of the liberties of the people, may 
«© become nugatory ; and not to make the appeal which it is till. in my power to 
„ make, may be to appear to poſterity as the cauſe of the miſchief.” Upon 
examining, accurately, the principles on which the judgment was grounded, it 
appeared that a very material fact had been miſtaken ; and thoſe with whom I ad- 
viſed gave it as their unanimous opinion, that, in every view of the caſe, it oaght 
to go before the houſe of lords, for final deciſion. | | 
In that deciſion (be it what it may) I ſhall acquieſce with all poſſible deference, 
I truſt I ſhall neither be unduly elated with ſacceſs, nor depreſſed by diſappoint- 
ment; but preſerve that equanimity which ſhould never, in any ſituation, deſert 


c 


an honeſt, upright mind. Whether my opponents will yer believe that I have no 


intereſted or ambitious views, I know not, nor does it give me any concern, But 
this I know, that I have long been in poſſeſſion of a title, to which none of theirs 
could give any additional luſtre; namely, that of an INDEPENDENT ENGLISHMAN- 
I know alto that, as ſuch, I have done my duty to my country, in proſecuting to 
the utmoſt a queſtion immediately affecting the principles of the glorious revolution; 


and I know that I have fulfilled my oath, as a citizen of Cheſter, in afferting its 


franchiſes avith all my might and power ; the reſt I leave to impartial polterity. 
The pecuniary burden of this conteſt has undoubtedly been heavy; but I truſt the 
generofity of my fellow-citizens, and of the public at large, will conſiderably 
lighten it. J have ſome ground for this hope, if there yet remains any value for what 
every Briton ought to hold moſt dear and ſacred ; and I truſt I ſhall not fare the 
worſe, in that I. decline, for reaſons I have heretotore given, to make any per/onal 
application on that ſcore. - | : 

In committing the whole of the proceedings in this cauſe to the preſs, while [ 
hone to leſſen the expence incurred, I flatter myſelf that I am providing for the 
more eaſy diſcuſſion of this queſtion in future; if it be not now finally ſettled. 
And if, after all, the honour of reſtoring the citizens of Cheſter to their franchiſes 
be reſerved for ſome one more worthy of it, I can at leaſt enjoy the ſatisfaction of 
reflecting, that it will not be forgotten, that /ſemething has been contributed towards 
it, by the well-meant and perſevering endeavours of ſuch an one as | 


4 June, 1789. RALPH EDDOWES. 


No. 41. 

To the citizens of Cheſter, | 

WHILE I offer you my moſt cordial congratulations on the decifion which has 
reinſtated you in the poſſeſſion of your franchiſes, I ſhould be ſorcy to be conſidered 
as addreſſing thoſe only who have favoured me with their countenance and —_ 
thro' the courſe of this long and arduous conteſt, I cannot perſuade myſelf that 
any perſon who bears and values the title of Eng//man, can regret, that a ſyſtem 
of equal and conſtitutional liberty is to ſucceed that which (from the times in which 
it originated, the views with which it was formed, and from the judgment of the 


- molt auguſt tribunal in this kingdom) I am warranted in calling—a tyrannical uſurp- 


ation. 
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ation. Had the event, thro' any unfortunate circumſtance, been otherwiſe, 1 
will not believe it poſſible that any of the citizens of Cheſter could have exhibitcd 
to their country ſuch a ſpectacle of horror as that of rational beings and Britons 


exulting in the deprivation of every diſtinction that can render them truly reſpe&. 


able, and triumphing in the deſtruction of thoſe liberties they had ſolemnly ſworn 
to defend. | | 

Intereſted, then, as ALL are in the bleſſings of freedom and harmony, why ſhouid 
not ALL unite to ſecure and preſerve them? Fellow-citizens, the happy opportunity 
now ſeems to preſent itſelf, of extinguiſhing that bitter ſpirit of party, which has 
for more than a century alienated our affections from each other ; and which, it it 
has for a time appeared to ſubfide, has done fo ozly in appearance, to break out 
afreſh with redoubled aſperity. Exerciſe the underſtandings of mer, and you will 
readily perceive, that peace and harmony, thoſe moſt invaluable bleſlings, are to be 
ſecured only by placing them on the broad baſis of equal freedom. A forced ac- 
quieſcence in unreaſonable claims and ambitious views, is not peace, is not harmony 
—the ſpirit of men wz// and ought to riſe, when an attempt is made to depreſs it 
by ſuch ignominious burthens, and will affert, ſometimes we ſee with ſucceſs, its 
natural claim to independence. But then is the moment for prudence to interpoſe, 
and prevent it from overſtepping thoſe boundaries which it had been ſo ready to 
preſcribe to others. That ſuch may be the conduct of my fellow-citizens on the 
preſent occaſion, is my molt fincere and earneſt with ; and that ſuch a happy union 
of intereſts and views, with reſpect to civil offices and parliamentary repreſentation, 
may be adopted, as may afford a well-grounded expectation of continued peace and 
proſperity. Againſt any other uſe of the advantage now obtained, I, for one, will 
ever ſet my face ; and oppole, with all my might, thoſe whom I now call my 
friends, if they attempt to tranſgreſs that juſt and equal rule. But if, through a 
prudent and moderate conduct on both fides, ſuch a defirable arrangement ſhould 
take place, I fhall think all the pains I have taken, and all the time and expence [ 
have beſtowed, in this great conflict, amply rewarded— 1 ſhall look upon the feli- 
city and unity of my tcllow-citizens, not merely with /atisfa#ion, but with an 
honeſt pride, that it has fallen to my lot to lay the foundation of ſuch a glorious 
ſtructure — The preſent event is undoubtedly an advantage but that would be 
indeed a TRIUMPH, 


Cbeller, April 24, 1790. : R. EDDOWES. 


No. 42. | 
To W. Hair, Eſq. 


Sig, | 
I have been informed that a petition to parliament has been ſent up by the gen- 
tlemen of the corporation, to procure an act for making elections in contradiction 
to the charter, and conſequently to ſuperſede it. I ſhall be truly ſorry if this ſtep, 
which upon re- conſideration muſt appcar too precipitate, has really been taken, as 
it will, inſtead of putting an end to our party ditputes, only ſerve to perpetuate 
and inflame them. Be aſſured, fir, that there is not, nor ever has been, any deſign 


to deſtroy or diſgrace the corporation, but directly the reverſe ; and if the wiſhes of 


both ſides could be met by an act of parliament, modifying the charter in ſome in- 
ſtances, particularly in the clection of aldermen, it would be chearfully conſented 
to. For this purpoſe give me leave to propoſe a conference between our counſel, 
two on each ſide, in London, who may be empowered to ſettle the preliminaries 
of ſuch a defirable accommodation. I beg the favour of being informed whether 
you think proper to lay this propotal before the gentlemen of the corporation, 


And am, fir, your very humble ſervant, 
s, 1799 1 KR. EDDO WES. 


; | | | _ To 
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To Mr. EppowzEs. 


- Sir, | En vs Tueſday morning, April 27, 1790. 

] acknowledge the receipt of your letter, but as I do not ſee, if the corporation 
was convened, what they could do upon ſo general à propoſition as yours is, eſpe- 
cially as the recorder is abſent, I cannot, without his concurrence, adviſe that the 
body ſhould be aſſembled to deliberate upon it. If you ſhould think fit to make 
any overture to the recorder, tending to heal the diſputes, which have ſo long 
agitated the city, any recommendation of his, towards an accommodation, would 
have great weight with the corporation. | | 

I am, fir, your moſt humble ſervant, 
5 | 5 W. HALL. 
{ Copies of the two preceding letters were ſent to Mr. Bower by Mr. Eddowes, 
with a requeſt that he would inform Mr. Serjeant Adair whether he had any 
objection to the propoſed conference. n 


Extract of a letter to Mr. ED DO WES. 
SIR, | | 

l have before hinted that it would not be poſſible for me to agree upon terms 
of accommodation with my friends, who were your counſel. No men upon earth 
can have more inclination to oblige each other, or entertain a higher regard for 
each other, than Serjeant Adair and myſelf, but the opinions of the parties to the 
preſent conteſt, are ſo diametrically oppoſite, that there are no means of reconciling | 
them in any degree. 'The Serjeant and I had a momentary converſation together, 
and we found we began to differ, fundamentally, almoſt in the outſet, I will, 
therefore, give you a proof of my not being perſonally your adverſary, by telling 
you, frankly, that I muſt continue to be ſuch, in my corperate character, to the 
utmoſt of my power, in reſiſting 2very attempt to alter the preſent conſtitution of 
the city ; and, if you dare truſt the declaration of an avowed enemy, I ſhould 
almoſt go ſo far as to ſay, our reſiſtance mult, finally, be attended with ſucceſs, I 


admit you have driven us from the defence we thought fit to rely upon in the laſt 


attack, but there are many ſtrong poſts yet behind, which it will require much 
labour to carry, if they are to be carricd at all. | 


I have the honour to be, fir, your very humble ſervant, 
ET On FOSTER BOWER. 


2 


May 25, 1790. 
| | To FosrER BOW ER, Eſq. | 


Sits | 

I am to acknowledge the honour of your letter of the 25th inſtant ; and while I 
cannot but regret that its contents are ſo unfavourable to my wiſhes, its candor 
certainly demands my ſincere thanks; nor ſhall J fear giving offence, by freely com- 
municating ſuch remarks as have ſuggeſted themſclves upon the peruſal of it; truſt- 
ing that you will conſider me as addrefling ,you not in your private, but your pro- 
|eional character, as the advocate and firſt law-officer of the corporation of Cheſter, 
as having ſpoken Heir ſentiments, and acted by their authority, x. 

One part of your letter, and one only, ſeems to carry a little ambiguity with it 
I mean that wherein you tell me you muſt reſiſt, to the utmoſt of your power, 
every attempt to alter the PRESENT conſtitution of the city. What that conſtitu- 
tion is, in your idea, I am rather at a loſs to know. Taking it or granted that 
you do not ſpeak of what ought to be the conſtitution under the charter of Henry 


VII. am I to underſtand by 1t the ſtate of affairs at the commencement of the late 

| Cilpute ? I can ſcarcely think ſo, becauſe an attempt, and that a very deſperate one, 

has actually been made on the part of the corporation, to alter it very materially, 

Ly introducing an unqualified ſyſtem of oppreſſion under the charter of Charles II. 

An if you do not really me; 2 the conſtitution contained in the proviſions _ that 
NE | Charter, 


APPEND LE 
charter, according to which we all know the preſent officers have been elected, [ 
fear that what you determine to adhere to is ſomething ſo like it, that, if you can 
ſupport ſuch a reſolution, there will be ſome room to apprehend, left la and liberty 
prove no more than mere empty ſounds, without a meaning, and the molt ſolemn 
decifions of our highelt tribunals, impoſitions upon the common ſenſe and feelings 
of mankind ! | | | 

It is, however, ſufficiently clear, from the whole tenor of your letter, that my 
propoſals for an amicable, honourable, and liberal accommodation have been in. 
effectual. At this I will not pretend to ſay I am either ſurprized or diſappointed, 
A corporation has been well defined by one of the ſages of the law, to be “ a body 
« without a ſfoul”—that is—(without any ftrained conſtruction of the term) a kind 
of caput mortuum—a heap of ſluggiſh, unwieldly matter, poſſeſſed of little other 
power than the cis inertiæ, or incapacity of being moved; upon which, reaſon, ar. 
gument, intreaty, expaſtulation, are totally thrown away. Having uniformly, 
through the courſe of the late conteſt, found them dumb, it is no wonder I now 
find them deaf to every overture of conciliation and friendſhip: it is no wonder 
that, judging by their own want of feeling, they ſhould expect to find the citizens 
dupes enough to fall in with any narrow, oppreſſive ſcheme they ſhall think proper 
to adopt, and ready to compliment them with the ſacrifice of every diſtinction that 
makes the name of citixen reſpectable. | 
However mortified I may be to find the corporation in ſuch an untractable 
temper, I muſt candidly confeſs I do not feel at all alarmed at the frorg hints you 
give of the probability of final ſucceſs to their meaſures : an inſtance of the fallibi. 
lity of oft reſpectable opinions is ſo recent in my memory, that my anxicty on that 
account is very trifling. And as to the points upon which they may reſt their fu. 
ture defence, depend upon, fir, they are all anticipated! Every inch of their 
ground is at leaſt as well known to us their opponents as to themſelves ! Of all their 
«*« ſtrong polts” we have the moſt accurate and correct plans—we are acquainted 
with all their turnings and windings, and could meet wich effect the moſt ingenious 
manceuvres of their engineers. You muſt permit me to make one remark on this 
ſubject -I am too well convinced of your integrity as a man, and your ability as 
a lawyer, to believe that you did not adviſe your clients in the late cauſe to chuſe 
the very Hrongeſt and belt ground of defence their merits could furniſh. “ I take it 
for granted” (if I may preſume to adopt the expreſſions of the Lord Chief Baron) 
that having looked into all their charters, and all their bye-laws, and having ſeen 
exactly what could be done and where the caſe preſſed, you found yourſe]ve 
obliged to adopt this unfortunate ground.” If then the epithet of “ unfortunate” 
proves to have been rightly applied to the beſt defence your clients could ſet up, 
ſhall we be perſuaded to look upon thoſe of ſecondary conſideration as abſolutely im- 
pregnable ? Or if, by way of palliating the 9isfortune, you ſhould tell us that, 
among others of equa/ ſtrength, this happened firſt to preſent itſelf, we will not 
differ with you about that, but readily admit that it may be ſo. | 
In one reſpect I grant the corporation are formidable—they are i poſſe//irr ot 
power, and if they are reſolved per fas aut nefas to keep it, there may be occalion 
tor a freſh litigation between them and ſome one perſon on behalf of the freemen. 
Who that perſon is to be, I cannot pretend to ſay ; gr whether he would meet wit! 
the proper neceſſary ſupport I cannot aſcertain—As to the part J have taken in the 
late cauſe, tho? a principle of honour and love to my country determined me not 
to abandon, after having once undertaken it, yet prudential reaſons abſolutely forbid 
me to place myſelf again in ſuch a ſituation. The corporation may reſemble the 
head of Hydra, or the ſtable of Augeas, but I am no Hercules, nor do I find myſelf 
Giipoſed to undertake the /abour of delivering the public from all its baneful and 
loathſome effects any more than that which you ſcem to think it would require to 
diſpoſſeſs them of * the many Hrong polls yet behind” (an idea which ſuppoles a {uc- 
ceſſion of defeats) in which their diſtreſs might compel them to entrench them. 
ie]lves. Of ſuch an undertaking, however, I am ready to think, the /abour — 
| | | | CONULuL 
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conſtitute the chief difficulty: For tho? I, after an honourable and ſucceſsful cam- 


paign, deem it prudent to retire from the ſervice, yet I leave to my ſucceſſor, if 
haply one ſhall be wanted, weteran troops, ſteady, experienced, well diſciplined, and 


eager for a freſh engagement artillery, ready mounted, and properly arranged — 


nothing would be wanting but ammunition; a moderate quantity of which, now 
that the principal fortreſs is demoliſhed, would be ſufficient to inſure ſucceſs. 

1 think it, neverthelels, far from impoſſible, or even improbable, that a different 
mode of proceeding may prove equally effectual. If I am not greatly miſtaken, the 
corporation will find it very difficult, if not impracticable, to regain the footing 
they formerly held in the opinion of the citizens at large. In how high a tone ſo- 
ever they may think proper to all, they will always be looked upon as a vanquiſhed 
and vangulſpable body; and the conſciouſneſs of having no firm ground under them, 
will render all their ſteps timid, totteripg, and irreſolute. Till the late legal inveſ- 
tigation, many important parts of the hiſtory of the city had been either buried in 
obſcurity, or in the lapſe of years totally forgoiten. Of theſe the public now are, 
or ſoon will be, in complete poſleflion ; they will naturally exerciſe their judgment 
as to the honour or diſcredit the facts thus diſcloſed may refle& upon the predeceſſors 
of the corporation; and there is no injuſtice in remembering the fins of the fathers 
againſt the children, if the children tread in their ſteps. But were it otherwiſe, I 
think the ſele& body of the preſent day have done enough to incur the ſevereſt re- 
proaches of every independent man, who reveres the conſtitution of his country. 
Nay, I find myſelf compelled to add, that their recent determination, not to admit 
the citizens to the exerciſe of their franchiſes, is an affront at which every man of 
ſpirit ſhould take fire !—Are our liberties, then, to depend upon the pleaſure, or 
rather the caprice, of the corporation * Who are hey, that, in ſpite of the plain, 
literal ſenſe of charters that, in defiance of the moſt ſolemn legal deciſions — 2e 


ſhould take upon then, to preſcribe what thoſe liberties ſhall be ?-—or that our en- 


joyment of them ſhall be juſt ſo much (and no more} as will ſuit r particular 
views and purpoſes? This arrogance, I truſt, will meet with its due chaſtiſement: 
There are times when the voice of the citizens aut be heard I am confident there 
is among them an independent intereſt, which, if thrown into one ſcale, would make 
that of the corporation, and thoſe whoſe cauſe they eſpouſe, to ich the beam; and 
if there be ſuch a thing as public virtue remaining among us, IJ hope they will, ere 
long, be taught, that the rights of Engliſhmen are things too ſacred to be trampled 
upon in ſuch an indecent manner! = Ot es 5 

I find it high time to conclude, Forgive me, Sir, if, with ſuch an idea riſing 
in my mind, I perceive myſelf in danger of overſtepping that line of equal temper 
and moderate conduct which I have ever laid down for my direction in this diſpute, 


I deg leave to repeat, that I mean nothing perſonal, and to aſſure you that 1 am, 


with all poſſible reſpect for you in every character, but h 
PLE Ke - Your moſt obedient ſervant, 
May 29, 1790, 5 R. EDDOWES, 
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up hr gd . by the grace of God, King of England and France, 
. 69. Kuril. . . . 

Anuo Regni 21%, and Lord of Ireland, to all archbiſhops, biſhops, abbots, priors, 

dukes, earls, barons, juſtices, ſheriffs, , bailiffs, and all his faichful 

ſubjects, greeting, Know ye that We, for the great affection which we 

have, and bear to our city of Cheſter, the citizens and commonalty 

of the ſame city, and, in conſideration of the good behaviour, and 

great coſts and expences of the inhabitants of the ſame city, as alſo 

the voluntary ſervice, many ways rendered by them, againſt our ad- 

verſaries and rebels, willing the better eſtate of the ſame city, and, 

eſpecially to provide for the convenience and quiet of the ſaid citi- 

zens, their heirs and ſucceſlors, of our eſpecial grace, certain know— 

ledge, and mere motion, have given and granted, and % give and 

The grant of the grant, and, by theſe preſents have confirmed for us, and our heirs, 

city gal Heres do the aforeſaid citizens and commonalty, their heirs and ſucceſſors, 

for ever, that the ſaid city, and all the ground within the ditch of the 

ſaid city, with the ſuburbs and hamlets within the precinct and com- 

paſs of the ſame, and all the ground in the precinct and compaſs of 

the ſaid city of Cheſter, and the aforefaid ſuburbs and hamlets (wholly 

excepting our caſtle, within the walls of the ſaid city) be exempted 

and ſeparated, and in all things, and to all intents, be exempted and 

ſeparated, as well by land as by water, from our ſhire of Cheſter ; 

and, that the ſaid city, and the ſuburbs and hamlets of the fame, and 

all the ground within the precinct and compaſs of them (except as 

before excepted) be henceforth a county by and in itſelf, diſtin and 

| ſeparate from our county of Cheſter, and that from henceſorth it ſhall 

The city and com- be called and named the county of the city of Cheſter. * We will 

monatty to choole alſo, and give and grant for us, our heirs and ſucceſſors, to the above- 

yearly 24 aidermen, ag? . . 1 . 

And named citizens aud commonolty, their heirs and ſucceſſors, that they 

42 commiom council. and their ſucceſlors, for ever, have power to ec, made, aud CREATE, 

eve y ſeveral ſucceſſive car, taenty four felliww- citizens, of the city afort- 

faid, for the altermen ; as alſo forty other citigens of the ſaid city, for the 

common council. of the faid city; Which twenty-four citizens, ſo cheſen 

and CREATED, ſhall for ever henceforth have and bear the name of 

aldermen of the city of Cheſter ; out of which twenty-four elder- 

men, one, by the znanimires conient and afſent of the mayor, alder- 

+" Vi pow men, ſheriits, and the other citizens of the common council aforeſaid, 

ſhall be choſen and appointed recorder of the city aforeſaid. We 

will alſo and grant, for us and our heirs, that the aforeſaid citizens 

and commonalty, their heirs and ſucceſſors, ſhall have, make, and 

have power to chooſe, from among themſelves, every ſeveral ſuccaſſive 

vear,Þ for ever, a mayor of the ſaid city; and, that every mayor of 

the ſaid city, for the time being, fo ſoon as he ſhall be choſen and ap- 

| Z | pointed 
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* Volumus etiam, damus et concedimus pro nobis et beredibas neſtris prefatis Civibus 
et Communitati, her:d:bus et ſucceſſoribus ſuis, quod ipft et ſucceſſors ſui imperpetuum, 
fingulis annis tucceluvis, Siginti guatuor concives civitatis preaifte in Ader manret, 
rec hon quadraginti alias cives ej aſdem civitatis pro cmmuni confilio civitatis illias, eli- 
gere, facere et CREARE poſſint; qui uidem viginti quatuor cencives ſic electi et 
CREATI, nomen Aldermannorum civitatis Ceſtriæ habeant et gerant imperpetuum. 
+ It is obſervable, that the annual choice of aldermen, &c. and that of mayory 
Meriffs, &c. are given in the ſame terms, . firoulis arnis ſucreſſivis.”? 


Ar N 
pointed mayor of the city, be our eſcheator and clerk of our market Mayor is eſchentor 
there, and that the ſaid mayor and coinmonalty, their heirs and ſuc. nd of the 
ceſſors, for ever, be one community, by themſelves, and by the name market, 
of the mayor and citizens of the city of Cheſter, be termed and 
called, for ever, and by the ſame name be perſons able and capable 
in law, and by the ſame name, before us, our heirs, and ſucceſſors, 
the earls of Cheſter, and before every one of our juſtices, in any of 


our courts, may plead and be impleaded, anſwer and be anſwered ; 
and, that the ſaid mayor and citizens have, make, and have power to 


_ Chooſe, from among themſelves, every ſeveral ſucceſſive year, two ei- 


tizens, for ſheriffs of the ſaid city of Cheſter ; which mayor and ſhe- Two ſheriffs yearly. 
riffs ſhall be made and choſen in form following, viz. All fellow-ci- 

tizens of the ſaid city, ſuburbs, and har:lets, dzveuling within the ſaid The manner of choo« 
city, ſuburbs, and hamlets, of the ſaid city, who chooſe to be preſent fing mayer, 

at the election of the mayor, every year, upon Friday next a'ter the | 
. Feaſt of St. Dennis, may meet together, freely and without hindrance, 

at the Common- hall of the ſaid city, who, there being ſo met, or the 

greater part of them, ſhall name two.citizens, dwelling in the ſaid city, 

that are molt ſufficient, diſcreet, and beſt able (of the number of the 

24 aidermen) in the ſaid city, ſuburbs, and villages, to be choſen in 

form following :— Either of them may or may not, heretofore, have 

been mayor or ſheriff of that city, and ſhall in no wiſe have occupied 

the office of ſheriff, for the ſpace of three years, next preceding the 

Friday after the Feaft of St. Dennis aforeſaid ; of which two, ſo 

named, the greater part of the aforeſaid aldermen and fheriffs, then 

and there preſent, by ſcrutiny, ſhall name, chooſe, and appoint, one 

mayor; and, if it ſo fall out, that in the election or nomination of 

this one perſon, for mayor, the diſcordant voices be in number equal, 

then we will, that the voice of the mayor for the time being ſhall be | 
taken and accounted for two: but in the chooſing of the ſheriffs of choofng ſerif, 
the city, this form ſhall be obſerved, viz. That the mayor, ſheriffs, f 
aldermen, and other citizens of the ſaid city and county, dwelling Mayor, ſherifts, and 
there, if they chuſe to be preſent at the election of ſuch ſherifis, may, aldermen, to choole 
without contradiction, upon Friday next after the Feaſt of St. Dennis, “ „ 
yearly, aſſemble and meet together; where the mayor, ſheriffs, and The ret: of the citis 
aldermen, for the time being, or the greater part of them, then and cus the other, 
there perſonally being, ſhall, the ſame day, freely chooſe an able and 

ſufficient perſon, for one ſheriff of the city; and the other ſaid fel- 

low-citizens, then and therc preſent, or the great part of them, one 

other able and ſufficient perſon, for the other ſheriff of the {aid city; 

which two, ſo choſen ſheriffs of the ſaid county and city, ſhall, from 

the aforeſaid Friday zext after the Feaſt of St. Dennis, for one whole 

year, be and remain. And, that the aforeſaid mayor and eſcheator, Toes wi g to 
clerk of the market, and ſheriffs of the aforeſaid city, for the time“ “e n bann, 
being, ſhall, immediately after their election, in each year, take the 


| oath, before the mayor for the year preceding, and before the com- 


monalty of the city, in manner and form as heretofore they have been 


| accuſtomed ; and this power we have given them, without the iſſuing 


of any writ from the chancellor, or exchequer of us, our heirs, or 
ſucceſſors, or waiting for any other mandate from us, our heirs, and , 


E iucceſlors. 


And, that the ſaid mayor of the city aforeſaid, both ſhall and may, Autaity of ths 
do, have, and perform, all things that belong to eſcheator, and to _—_ 
the office thereof, and to the clerk of the market, and to his office, ner. 
as vel] in our preſence as ot' erwiſe; allo the aforclatd ſherifts all 
do, have, and perform, all things belonging to the ſherifis, and the 

3 office 
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office of ſheriffs, and that every of them may, and ſhall have 
power in as ample manner and form, to do all that pertaineth to them, 
as Other eſcheators, clerks of markets, and ſheriffs of other counties 
or cities in our realm of England, according to the law and cuſtom 
of the ſame, do perform, accompliſh, and diſcharge, and ought, and 
are wont, to perform, accompliſh, and diſcharge. And that no other 
eſcheator, or ſheriff of our county of Cheſter, or clerk of market, or 
any other officer of us, our heirs, or ſucceſſors, for the time being, 
enter, or preſume to enter, the city aforeſaid, the ſuburbs, hamlets, 
precinct, and compaſs thereof, or within the city, ſuburbs, hamlets, 
precinct, and compals thereof, in any manner intrude, or preſume to 
intrude, into the exerciſe of any office there; and that the aid ef. 
cheator, clerk of the market, and ſheriffs, of the city of Cheſter, and 
any of them, have the ſame power, juriſdiction, and liberty, or 
whatſoever elſe belongs to the office of eſcheator, clerk of markets, 
and ſheriffs, in the aforeſaid city, ſuburbs, and hamlets, and in the 
precin& and hamlets thereof, which other eſcheators, clerks of mar- 
kets, and ſheriffs of us, our heirs, and ſucceſſors, elſewhere, within 
our realm of England, and our county palatine of Cheſter, have or 
ſhall have; and that the aforeſaid ſheriffs of the city of Cheſter, 
hold their county courts, upon Monday, from month to month, in 
like manner as other ſheriffs of us or our heirs, in other counties of 
our realm do or ſhall hold theirs, and the aforeſaid ſheriffs of the city 
of Cheſter, and their ſucceſſors, for ever, ſhall, in like manner, keep 
Weekly cont. their courts there, viz. Every week, on Tueſday, Thurſday, and Friday, 
that they may determine all pleas and aſſizes, by plaints (without our 
writ) coming before them, concerning all contracts and caſes ariſing 
within the city aforeſaid, and the limits thereof, in manner and form 
as in time p:ſt they have been accuſtomed ; and that they receive, to 
their own uſe, and have all fines, amercements, and other perquiſites, 
at all times hereafter, and that they exerciſe all offices, liberties, and 
franchiſes, as any other ſheriffs of the ſaid city, in time paſt have 
accuſtomed to do, have, exerciſe, hold, and receive. And, more- 
over, we have granted, and by this our charter have confirmed, for 
us and our heirs, to the aforeſaid mayor and citizens, and to their 
heirs and ſucceſſors, for ever, that the mayor of the faid city of Che!- 
Nia tor te lane ter, and his ſucceſſors, for the time being, have their ſword, which 
nord caricd before We gave them, or any other, as may pleaſe them (in the abſence of 
3 us or our heirs) carried before them, with the point upright, as well 
in the preſence of other the nobles, and lords of our realm of Eng— 
gerſeunts to have g land. And that the ſerjeants at mace of the mayor and ſheriffs of the 
. accs. city aforeſaid, and their ſucceſſors, for the time being, may bear their 
maces gilt, or of ſilver, or filvered, and adorned with the eſcutcheon 
of the arms of us and of our heirs, as well in the preſence of us and 
our heirs, as in the preſence of our conſort, our mother, and our 
heirs and ſucceſſors aforeſaid, within the ſaid city, ſuburbs, hamlets, 
 lards, precincts, and compaſs aforeſaid, as do our own ſerjeants at 
arms; lawfully, without controul, and at their pleaſure, without leu 
2 en © © or hindrance of us or our heirs hercafter. And further, we grant to 
mayer, © the ſaid mayor of the city aforeſaid, and his ſucceſſors, that eren 
year they may chooſe, of the moſt honeſt and dilcreet citizens of the 

| City aforeſaid, two to be coroners of us, our heirs, and fucceſors 
Their vath and au- Within the ſaid city, the liberties and limits thereof; who, before the 
Wu mayor and aldermen of the city aforeſaid, ſhall yearly take a corp 
oath, that they, for the whole year, the duty of coroners ſhall we! 


and faithfully do and oblerve, within the city, limits, and bound 
aforeſald, 


None other to enter 
the city. 
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or exerciſe. And, moreover, we have given and granted to the afore- Two Murigers to be 


or chance, ariſing, or to ariie within the liberties of the city, ſuburbs, 


nances, heretofore obtaining and uſed within the ſaid city of Cheſter, 


ceſlors, for ever, that the ſame mayor, ſheriſfs, citizens, and com- 
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aforeſaid ; and, that the ſame coroners, ſo choſen and ſworn, have 
ower and authority, the ſame as our coroners in the county palatine 
of Cheſter, or any other county of our realm of England, have, uſe, : 


ſaid mayor and citizens, and their ſucceſſors, that they, every year, yeuly choſen, 
elect two of the citizens aforeſaid, to be overſeers of the walls of the 

aforelaid city, called muragers, as of old they have been accuſtomed 

to do, and that'they, every year, overſee and repair the walls of the 

city aforeſaid ; and that they, thus choſen, every year, collect and 

receive a certain cuſtom or ſubſidy, in the aforeſaid city, commonly 

called murage, towards the maintenance and building of the aforeſaid 

walls, as of old it hath been levied in the faid city. And, further- x, gqcers of the 
more, we have granted, and, by this our charter, have confirmed, King's buuthold a, 
for us and our heirs, to the aforeſaid citizens and commonelty, their e, eddte un che 
heirs and ſucceſſors, for ever, that the ſtewards and marſhalls of our © 
houſhold, or of our heirs, or the clerk of the market of our houſhold, 

or of our heirs, trom henceforth, neither in the preſence, nor in the 

abſence of us, or our heirs, ſhall enter or fit within the liberties of 

the city aforeſaid, the ſuburbs, hamlets, lands, precinct, and cir- 

cuit thereof, or do or exerciſe their oftice there, or upon any perſons 

within the liberties of the city aforeſaid, the ſuburbs, hamlets, lands, 

precinct, and circuit thereof, or under any pretence make, or cauſe 

to be made, any inquiry, nor in any, wiſe intrude there, nor com- 

mence actions againſt any of the citizens of the city aforeſaid, or any 

perſons reſiding within the ſame, oz? of the city, for any matter, cauſe, 


hamlets, lands, precin&, and circuit thereof. And, moreover, we 
have granted, for us and our heirs, and, by this charter, confirmed 
to the aforeſaid citizens, that if, peradventure, any cuſtoms and ordi- 


Power to make bye- 
laws. 


be, in any part of them, difficult or defective, fo that on any new 
emergence ariſing in the ſaid city, when a proper remedy doth not 
clearly exiſt, they need to be corrected, then the mayor, aidermen, 
and ſheriffs, of the city aforeſaid, or the greater part of them, for the 
time being, ſhall have full power and authority, for the common good 
of the citizens of our city of Cheſter, and other our faithful ſubjects, 
frequenting the ſame, by the common aflent of the above-mentioned, 
and by the advice of the mayor, ſheriifs, and forty other fellyw-citizens, 
yearly choſen, in the manner before directed, for the common- council, 
of the city aforeſaid, or the greater part of them, to appiy and ordain 
{ome new remedy, agreeable to good faith and reaſon ; and that they . 
may require due obedience to theſe their ordinances, as often and as [ 
far as there ſhall be need, and as to them may ſeein expedient, [ | 

| 

| 


lo that, however, theſe ordinances be profitable to us and our people, 

and agreeable to good faith and reaſon, as aforeſaid. : | 
We have granted alſo, and, by this our charter, confirmed, for us C. ande of eas. "If | 

and our heirs, to the aforeſaid mayor, ſheriffs, citizens, and their ſuc- * lf 


monalty, have cognizance of all and all manner of pleas, re?', per- 

lonal, and mixt, as alſo of aſſizes, novel-difleizin, death of anceſtors, 

certificates, attaints, or elſe whatſoever, as alſo of lands and tene- 

ments being within the ſaid city ſuburbs, hamlets, and precinct, 

and of debt, accompt, treſpaſs, covenant, and other contracts, matters, 

and caſes whatſoever, within the ſaid city of Cheſter, the ſuburbs, 

and hamlets, as alſo the circuit and precinct of the fame (our Caſtle ,,_.. cane ant 

and our liberty, within the boundary, commonly called the es Glos ciſlowe. 
ſtone, 
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ſtone, only excepted) however ariſing, as well in the preſence of us 
and our heirs, as-in the ablence of us, and the ſame our heirs, both 
betore our juſtices of either bench, juſtices appointed to hold alles, 
and juſtices itinerant, and before all other juſtices and officers of us, 
our heirs, and ſucceſſors, to hold ſuch aſſizes, before the mayor and 
ſneriffs of the ſaid city of Cheſter, for the time being, in the Com- 
mon hall of the city of Cheſter aforeſaid, with all profits of ſuch 
pleas, howloever ariling, without lett, hindrance, or impediment of 
us or our heirs, jultices, barons of e our Exchequer, ſtewards, or mar- 
ſhalls of the houſhold of us or our heirs, or of eſcheators, ſheriffs, or 
bailiffs, or officers of us or our heirs whatſoever ; to that the ſaid juſ- 
tices, barons of the Exchequer, ſtewards, and maiſhails, eſcheators, 
ſheriffs, bailifis, or other our aforeſaid officers, do in no wile inter- 
meddle with the cognizance of ſuch like pleas, ariſing within the city 
of Cheſtcr, ſuburbs, hamlets, and precincts aforcſaid; or that any of 
them preſume to take any office upon him there, except only the ſtew- 
ards and marſhalls of the houſhold of us and our heirs, concerning 
treſpaſſes s, covenants, attajnts, contracts, debts, or actions perſonal, 
in the houſhold of us or our heirs, done between thoſe which either 


— 


are or ſhall be of the ſame houſhold. We grant, moreover, to the 


ſame mayor and citizens of. our city aforeſaid, to their ſucceflors and 
heirs, for ever, that they may hold all pleas, plaints, and aſſizes, as 
well of lands and tenements, within the ſaid city, hamlets, and pre- 
cinct thereof, as of all treſpaſſes, debts, accompts, covenants, con- 
tracts, and demands, within the ſaid city, ſuburbs, hamlets, and pre- 
cinct, ariſing and proceeding by plaints (without our writ) before 
the mayor and ſheriffs of the city aforeſaid, and their ſucceſſors, for 
ever. And that no citizens of the city aforelaid, nor their heirs, or 


Vo citizens. to he 


„ the ſucceſſors, nor any of them, be impleaded or ſued, before us, our 


8275 heirs, or ſucceſfors, or before any jultices of us, our heirs, or ſucceſ- 
ſors, concerning any lands, tenements, or any other contracts, cove- 
nants, treſpaſſes, debts, or demands, ariſing or happening within the 
ſaid city, ſuburbs, <a hamlets of the ſame, but only before the 
mayor and ſheriffs of the city aforeſaid, and their ſucceſſors: and, 

Anieſt by ſerjeants. furthermore, We grant to the ſaid mayor and ſheriffs, and their ſue- 
ceſſors, for ever, that they, and their ſucceſſors, for ever, by their 
ſerjeants at mace, or any of them, and their ſucceſſors, may attach 
and arreſt the bodies of detaulting perſons, if any ſuch perſon be im- 
pleaded before the mayor and ſheriffs, or their ſucceſſors, hereafter, 
by any one or more, concerning any covenant, contract, demand, 
treſpaſs, deceit, accompt, debt, detention, or any other matter or 
cauſe, ariſing or happening within the ſaid city, ſuburbs, and ham- 
lets thereof; and ſhall commit him or them to their common jail, 
there to be kept until they have found ſufficient ſureties to anſwer, 


before the ſaid mayor and ſheriffs, or their ſuccefiors, as to the afore- 


ſaid pleas, in manner and form as in the city of London, or in the 

Northgate jail, ſaid city hath been of old time uſed and approved. And that they 
have a proper jail and priſon, within the ſaid city, in a certain place 

called the Northgate Tower, in the ſame manner as in time paſt they 

have had and uſed, to correct and keep all priſoners and tranſgreſſors, 

Portmote & Crown. ACCOrding to their deſerts. And that they hold their court, called the 
mote courts, Portmote and Crownmote, to be holden befcre the mayor of the city 
| aforeſaid, for the time being, in manner and form as formerly they 


mite have deen accuſtomed. We have granted, moreover, for us and our 


on juries out of the 


city, except it con. heirs, to the aforeſaid mayor and citizens, their heirs, and ſucceſſors, 
Yo L C 


bern the King, that they be not ſummoned, placed, or — and that none of 


them 
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them be ſummoned, placed, or impannelled, in aſſizes, attaints, ju- 

ries, or inquiſition of tenures in-ward, or any other deed, contract, 

flander, or complaint, or any other action perſonal, real, or mixt, in 

the ſaid city of Cheſter, fuburbs, hamlets, grounds, and preeinct 

aforeiaid, howſoever ariſing; nor make any recognizance in aſſizes, 

attaints, or juries, without the ſaid city, unleſs the fact do ſpecially | 
concern u or our heirs, We have granted, moreover, for us and our Goods of felons aud 
heirs, ta the aforeſaid citizens, their heirs, and ſucceſſors, that they **gitives, &c; 
have all chattels of cutlaws, felons, fugitives, howſoever attainted or 
condemned; and of ſelf- murtherers and deodands, and of all that are 

executed for felony ; as alſo of petty traitors, contingent within the 

ſaid city of Cheſter, the ſuburbs, hamlets, grounds, precinct, and 

compaſs aforeſaid. And that the aforeiaid citizens, their heirs, and 

ſucceſſors, for ever, be quit, and altogether diſburthened, of all and citizens freed from 
all manner of cuſtoms, priſes, and all other payments, exactions, and 4 cultoms, exceyr 
demands, for all their merchandizes there (only excepting the cuſtoms ** . 

of prize wine and iron) to help and eaſe the payment of their fee- 

farm of the ſaid city of Cheſter. And that the ſaid mayor, ſheriffs, To have forteit of 
and citizens, of the city aforeſaid, their heirs, and ſucceſlors, for viduals. 

ever, have the forfeit of victuals, by law howſoever torfeited, to wit, 

bread, wine, and all other ſaleable things, which belong not to mer- 

Chandize, We have granted, moreover, to the ſaid citizens and their 

ſucceſſors, for us and for our heirs, that the ſaid mayor or ſheriffs, 

their heirs, and ſucceſſors, ſhall, at all times hereafter, have the 

ſearching of the water of Dee, from a certain place called the Iron- rimirg in the River 


bridge, to another place called Arnold Sherre, to ſearch and overſee Pee. 


all nets, weares, and other devices for the taking of fiſh, ſet in the 

fame water, and, if they happen to find, either by examination or by 
inquiry, that any perſons, againſt the form of any ſtatutes or ordinan- 

ces, have uſed them, to the deſtruction of young fiſh, called Frey, 

that then they may take, .carry away, and detain, and, at their plea» 

ſure, burn, all ſuch inſtruments, for their puniſhment Who had 
there ſet ſuch nets, weares, or devices, or who hereafter ſhall preſume 

to ſet or erect them, and to bring to juſtice, mulct, fine, or otherwiſe 
puniſh, according to the law, ordinances, and cuſtoms, of the city 
aforeſaid, all and every of them which do ſo ſet their nets, weares, 

and engines, as the ordinances aforeſaid, either enacted already, or 
hereafter to be enacted, ſhall require; and that they have all fines, 
amerciaments, and forfeits, for the aforeſaid tranſgreſſions, howloever 
aſſeſſed, and, by themſelves, their ſheriffs, or officers, to be collected 

and required. We will alſo, and grant, and, under a heavy penalty, Trenches therein. 
forbid any man to make any trenches in the ſaid water of Dee, 
within the marks, limits, and bound aforelaid, or that he preſume 

to carry, or cauſe to be carried, any dung or other filth, in boats or 

other veſſels, through the aforeſaid water, under pain of forfeiting 

the boats or veſſels, and a fine, according to the diſcretion of the 
mayor and ſheriffs of the city aforeſaid ; which forfeits and fines we 

will that the citizens of the city aforeſaid, and their ſucceſſors, have 

and receive in eaſe and aid of the farm of the city aforeſaid. We,, 
have granted alſo, for us and our heirs, to the aforeſaid mayor, : 
ſheriffs, citizens, and commonalty, their heirs, and ſucceſſors, that 
henceforth no merchants, within the city aforeſaid, in the ſuburbs, 
hamlets, precin&, and circuit aforeſaid, ſell, by wholeſale or retail, 


| fiſh or fleſh, except in the accuſtomed place aſſigned by the aforeſaid 


meyor, ſheriffs, citizens, an! commonalty, under pain of forſeiting 
the ſaid fiſh or fleſh, and paying a fine, at the diſcretion ct the m— 
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and ſheriffs, of the city 1 for the time being; which forfeit 
and fine, we will, ſhall be converted and applied to the uſe of the ci- 


tizens of the city aforeſaid, in aid of payment of their fee farm afore- 


ſaid. We will, moreover, and of our abundant grace, and for us, 
and for our heirs, for ever, ſo much as in us lieth, give and grant t9 
the now citizens, and their ſucceſſors, that the mayor and recorder of 
the city aforeſaid, now being, and their ſucceſſors the mayors and 
recorders of the ſaid city, for ever, and thoſe aldermen, who have 


been mayors of the ſaid city, as alſo thoſe who hereafter ſhall ſuſ- 


tain that burden, ſhall, jo long as they ſhall be aldermen there,* by theſe 
preſents, jointly and ſeverally, be keepers of the peace of us and our 
heirs, within and through the whole city of Cheſter, the ſuburbs, 
hamlets, lands, precinct, and circuit, of the ſame city; as alſo jul- 


tices of the peace of us and our heirs; and alto that they keep, or cauſe 


to be kept, without any other commiliton to be given them than theſe 
letters patent, all ſtatutes, ordinances, and proviſions, for the keeping 
of the peace, and concerning foreſters, labourers, craftmen, ſervants, 
hoſtelers, beggars, and vagabonds, giving out marks of aſſociation, 
or of cioth and caps, neither to be given nor uſed, of lollardy, of 
counterfeiting, clipping, waſhing, and howſoever falſifying of our 
coin, and of all other articles publiſhed, or to be publiſhed, and to 
be kept and executed by juitices of the peace, as well within and 
through the whole city aforeſaid, as the liberties, ſuburbs, hamlets, 
grounds, precinct, and circuit aforeſaid, according to all the force, 
form, and effect, of the ſame ſtatutes, ordinances, and proviſions ; 
and that they cauſe all thoſe whom they find offending againſt the 


form and effect of thole ſtatutes, laws, ordinances, and proviſions, to 


be puniſhed as thoſe laws ſhall require ; and that they bring to jultice 
the bodies of all thoſe, according to the laws and cuſtoms of our realm 


of England, who have threatened any of our people, concerning their 


bodies, or the burning of their houſes, and compel them to find 
ſufficient ſecurity for peace and good demeanour towards us and our 
people. We will alſo and grant, that the ſame juſtices, or four of 
them (of whom the mayor and recorder, for the time being, ſhall be 
two) be alſo juſtices of us and our heirs, to inquire, by oath of honeſt 
and lawful men, as well of the city aforeſaid as of the liberties, 
ſuburbs, hamlets, lands, precinct, and circuit thereof, by whom the 


truth of the matter may be better underitood, from time to tin 
as often and whenſocver they ſhall think good, concerning all teÞÞ. . 


nies, treſpaſſes, foreſtallings, and regratings, from time to time, 
there done and committed; of all manner of aſſemblings againf the 
peace, and to the diſquiet of our people, of all perſons paſſing on 
foot or on horſcback, with armed forge, of lyers in wait, to entrap 
or deſtroy the people; of all that wear caps there, and other liverics, 
of any ſort, on conſideration and maintenance, contrary to the form 
of ordinances, laws, and proviſions, in that behalf made; of hoite- 
lers, and others, who ſhall offend in the abuſe of meaſures and 
weights, or in the ſale of victuals; and of thoſe who ſhall harbour 
any labourers, craftmen, ſervants, hoſtelers, beggars, and vagabonds 
and others, contrary to the form of the ordinances, ſtatutes and pro- 
viſions, in that behalf made, both within the whole city, liberty, 
ſuburbs, hamlets, ground, precin&, and corapaſs aforeſaid; and ot 
all and cvery other article and articles which ſhall be inquired of be- 


fore any juſtices of peace, in any other ſhire of our realm of 110 
| | and, 


* Quamdiu Aldermanni ib idem ſteterint. 
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land, from time to time, and there done and committed ; and the 
full truth of all other articles, how ſoever concerning the premiles, or 
any of them. We have granted alſo to the aforetaid citizens, their Storiff's under 
heirs, and ſucceſſors, that they chooſe, and have power to chooſe, as vfficers. 
often as they think good ſo to do, ſuch undcrſheriifs, clerks, and 
ſheriits* bailiffs of the city aforeſaid, and the cornty of the ſame, and 
in thc ſuburbs and hamlets thereof, as they will antwer for, to have, 
exerciſe, and enjoy, thoſe offices, as long as it ſhail pleaſe them, as 
freely as, at this time, is done in our city of London, any ſtatutes or 
ordinances to the contrary made notwithſtanding. | 
Wheretore we will, grant, and afſuredly command, for us and our 
heirs, ſo much as in us lieth, that the aforefaid citizens and their ſuc- 
ceſſors, tor ever, enjoy and uſe all the afor-{11d grants, in manner and 
form above expreſied : notwithſtanding it is not our mind or intent, 
that, uncer pretence by virtue of any grant or ratification, by us or 
our progenitors, to the county of Cheſter, as is Pe ſore-mentioneq, 
the ſame citizens or their ſucceſſors, be any way reſtrained of any Contrmation of 
of their privileges or antient cuſtoms of the ſame city; but that they cue 
the citizens of our city of Cheſter aforeſaid, their heirs, and ſuccel- 
ſors, keep all their liberties and free cuſtoms, perfect and inviolate, as 
any time heretofore they have done. And morcover, of our abundant Tenure ef de city; 
grace, We have granted, and by this our preſent charter confirmed, 
to the aforeſaid preſent mayor, citizens, aldermen, and ſheriffs, of 
the city aforeſaid, as alſo to the citizens and commonalty of the ſame 


ö 
city, their heirs, and ſucceſſors, that they, their heirs, and ſucceſlors | 
aforeſaid, from this time, have and hold for ever our aforeſaid city of YM 
ö Cheſter, the hamlers and ſuburbs of the ſame, with all lands, tene- | 1 
: ments, profits, commodities, eſcheats, forfeits, deodands, amercia- | 
1 ments, fiaes, and a certain cuſtom called murage, with all other | 
c rights and things aforeſaid, howſoever belonging or appertaining to | 
] the ſaid city, ſuburbs, hamlets, and grounds thereof, due to us and | | 
r our heirs, the earls of Cheſter, and our ſucceſſors, in the ſame manner | 4 
f and form as we, by right, cught to enjoy and poſſeſs them, as fee | 
0 arm of us, our heirs, and ſucceſſors, the earls of Cheſter, paying, . „ . 
| therefore, to us, our heirs, and ſucceſſors, the aforeſaid earls Sf Che- g. 
* ter, yearly, at our exchequer of Cheſter, for the tenure of the pre- 
0 nuſes, twenty pounds of ſilver, and no more, at the Feaſt of Eater, 
2 % St. Michael the archangel, by equal portions ; faving that the 
| ſme mayor, aldermen, and ſheriffs, as alſo the citizens and com- 
e, monalty of our aforeſaid city of Cheſter, their heirs, and lucceticrs, 
10 be not hereafter charged with any antient farm of that city, or any 
n zrrears thereof, but from the faid antient farm, and all artet 
n thereof, if there be any, and every parcel thereof, be for ever qu, 
8, diſcharged, and diſmifled, without compoſition, or any thing ehe 10 
m us rendered, paid, or done. We grant, morcover, to the ace 
e· mayor, citizens, and their ſueceſſors, that they may build all the void 
nd places, within the liberties aforeſaid, and make the molt of tl 
ur tame, and reap the benefit thereof, and that they receive and tale 
ds the revenues thereof for the pay ment of their farm aforeſaid. Arden, es 
ro- tuat they have, for themſelves and their heirs, for ever, ſoke, ſacke; 
o WU tall, and theam, infangthefe and utfangthefe, and be diſchorged 
of throughout all the lands and territories of us, our heirs, and ſuccel- 
be- ors, as earls of Cheſter, of toll, paſſage, laſtage, murage, pannage, 
1g WW. Pontage, and tallage, lene and danegeld, gaywyn, and all other cut- 
1G tome, as well in England as ir other the lands of us and our heirs 
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any parcel of them, or any act, ordinance, or other thing, matter, or 
cauſe, in any wile notwithflanding. I witneſs whereof we have 
cauſed theſe our letters to be made patent, v7ne/i ourſelf at Cheſter, 
the ſixth day of April, the tweary-firſt year of our reign, 


No. 44. 
CHARTER OF RESTITUTION, 


THE King, Kc. to all to whom, &c. greeting. Know ye, that 

we, in conſideration of the good ſervices which the mayor and 
Citizens of our city of Cheſter have rendered us, as alſo to promote 
the good government of the ſaid city, of our eſpecial grace and of 
our certain knowledge and mere motion, have pardoned, remitted, 


releaſed, and quitted claim, and by thele preſents, for us, our heirs, 


Jaigmepts pardoned and ſucceſlors, do wholly pardon, remit, releaſe, and quit claim, to 


the mayor and citizea- of our city of Cheſter, the judgments given 
againſt the mayor and citizens of the city of Cheſter, or againſt the 


aforeſaid citizens, by the name of the mayor and citizens of the city 


of Cheſter, or by any other name or names, in Hilary term, in the 
35th and 36th year of the reig:; of our moſt dear brother Charles II. 
upon an information in the nature of a quo warranto theretofore ex- 
hibited by Sir Robert Sawyer, knight, attorney-general of our ſaid 
brother, in the court of our {aid brother the late King, before the 


King himſelf, held at Weſtminſter, againſt the mayor and citizens of 


Liberties reftored, 


Aavor and citizcrs 
reicorporated, 


the city of Cheſter, and allo all ſeizures and proceſs thereupon had; 
and all and ſingular forfeitures, pains, and penalties, by the ſaid citi- 
zens, or by the mayor and citizens of the ciry of Chefter aforeſaid, 
by reaſon of the ſaid judgments forfeited, had, and incurred; allo all 
and ſingular, claims and demands of us, our heirs, and ſucceſſors, 
againſt any liberties, privileges, or franchiſes, by the ſaid citizens, or 
by the ſaid mayor and citizens of the city of Cheſter, before the time 
or times of rendering the {aid judgments lawtully held or enjoyed. 
We alſo, by theſe preſents, for us, our heirs, and ſucceſſors, do 
wholly remit, releaſe, and quit claim, to the aforeſaid mayor and 
Citizens of the ſaid city of Cheſter, the aforeſaid information, and all 
anc all manner of proceſs, judgment, and ſeizure, thereupon had and 
rendered. And farther, of our eſpecial grace, and of cur certain 
knowledge and mere mation, we have rcitored and granted, and by 
theſe preſents for us, our heirs, and lucceſſore, do reftore and grant 
to them, the mayor and citizens of the city of Cheſter aforeſaid, all 
and {ingular liberties, franchiſes. lands, tenements, rents, juriſdic— 
tions, hereditaments, ſtatutes, gaods, chattles, intereſts, reverſions, 
profits, offices, rights, emoluments, cuſtoms, acquittances, priveleges, 
caſements, bencfits, and advantages whatſoever, which the ſaid ci- 
tizens, or the mayor and citizens of the city of Cheſter aforeſaid, 
had, or of right could or ought. to have, or which to them in any 
wiſe appertained, at or before the time or times of rendering the faid 
Judgments, by th> pame or in right of the citizens of the laid city, 
or by whatever other name of incorporation the ſaid citizens have 
been called, in as ample manner and form, to all intents and purpoles, 
as if the information aforeſaid had never been exhibited, and the 
judgments aforeſaid, or any proceſs upon the aforefaid information 
had not been rendered or had, And that the mayor and citizens of 
the ſaid city of Cheſter be and ſhall be one body corporate and poli- 


tic, 
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tic, in deed, fact, and name, by the name of mayor and citizens of 
| the city of Cheſter, and alſo by all and ſingular other name or names, 
ſach as they lawfully had and claimed at the tine or times of render. 
ing the ſaid judgments, or before. And furthermore, we will, and officers, freemen, 
by thele preſents, for us, our heirs, and ſucceſſors, grant and reſtore *c. replaced. 
to the mayor and citizens atoreiaid, and likewiſe to the mayor, re- ; 
corder, aldermen, ſheriffs, and citizens, being of the common-coun- 
cil, and to the aflemblies of the ſaid city, being of the ſeveral com- 
panies or crafts of the ſaid city; and allo to all freemen, officers, and 


miniſters whomſoever, of the ſaid city, or within the ſame, or be- # 
longing to the ſaid city, and each of them reſpectively, who were in I 
: the ſame ſeveral offices and places reſpectively at the time or times of 1 
f rendering the judgments aforeſaid, the ſeveral offices, places, and pri- 

, vileges aforeſaid, which, at the time or times of rendering the afore. { 
, faid judgments, they had or held, with all and ſingular matters to the ; 
2 ſame places and offices reſpectively belonging and appertaining. And | 9 
n we will and command, that all and every the officers, the mayor, re- | 
: corder, aldermen, ſheriffs, and citizens, being of the common-coun- 

4 cil of the city aforeſaid, and all officers and miniſters whatſoever, and | 
8 each of them, who were in the ſame offices or places at the time or il 
, times of rendering the aforeſaid judgments, that they and each of | 

- them take upon them and execute the ſame offices and places reſpec- 

d tively, in the ſame manner as they and each of them were held and 

C exerciſed before the rendering of the aforeſaid judgments. And fur- = 

f ther, we do, for us, our heirs, and ſucceſſors, by theſe preſents, con- mayer revores, j 
3 ſtitute and reſtore to William Strecte, eſquire (who was mayor of the | | 
i- city of Cheſter aforeſaid, at the time of rendering the aforeſaid judg- . | | 
l, ment in Hillary term, in the 35th and 36th year of the reign of the li 
ll ſaid late King Charles II.) the office of mayor of the city aforeſaid. 

$4 Alſo we conſtitute and reſtore to Sir William Williams, knight and Recorder cd nen. 

pr baconet, our (olicitor-general (who was recorder and alderman of the 

e ſaid city at the like time of rendering the ſaid judgment) the oflice * 

4. and place, and offices and places, of recorder and alderman of the | 

fy ſame city. And we conſtitute and reitore to William Earl of Derby, Aldenucn reftored, . 
id Thomas Earl Rivers, Sir Thomas Groſvenor, bart. Sir Peter Pindar, | 

ul bart. Roger Whitley, eſq. the ſaid William Strecte, Thomas Wil- 

id | cocks, Richard Wright, Thomas Sympſon, Henry Lloyd, William 

in Ince, John Anderſon, George Mainwaring, Peter Edwards, Natha- 

7 niel Williamſon, William Wilſon, Edward Oulton, and Hugh 

nt Starkey, gentlemen (who were aldermen of the ſaid city at the like 

all time of rendering the ſaid judgment) the ſame ſeveral and reipective 

C- offices of aldermen. And we conſtitute and reſtore to Robert Morren sert reftored, 

185 (Who' was ſheriff. of the ſaid city at the like time of rendering the 

es, ſaid judgment) the office of ſheriff of the ſaid city, to hold and ex- 

i- ereiſe the ſame ſeveral reſpective offices and places, in ſuch and as 

d, ample manner and form as they held the ſame oflices and places re- 

ny ſpectively before the rendering of the ſaid judgment. And we au- 

id WF thorize, command, and require, them and each of them, to take 

y, upon them, exerciſe, and fulfil, the ſaid ſeveral oflices and places ot 

ve mayor, recorder, aldermen, and ſheriffs reſpectively, in ſuch and as 

es, ample manner and form as they held and exerciſed the ſame at or be- 

he fore the time of rendering the ſaid jud,ment. And that the ſaid Na Rr 

on mayor, recorder, aldermen, and ſheriffs, and the Cumon- council ot 

of the city aforeſaid, ſhall chooſe and cauſe to be choſen, others in the \ 

li- . Places of aldermen, ſherii:s, and citizens, of the. common-council 

ic, atoreſaid, now vacant within the faid city, iu ſuch and the like 


®h 2 | | manner 
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manner and form as che aldermen, ſheriffs, 1 citizens, of the ſaid 
city oi Cheſter, in the common- council of the ſaid city, at or before 
Commen-ceuncitto the time of rendering the {aid judgment, were elected.“ And, like- 
on. wiſe, that they cauſe the common-council of the ſaid city to be con- 
voked and aſlembled to frame laws, and to do all other things which 
the common-council were accuſtomed or had power to do before the 
Citizens to be al-. rendering of the ſaid judgment. And allo, that they cauſe the citi- 
tembied. zens of the {aid city to be aflembled in the Common-hall, in the ſaid 
city, to make elections and do all other things requiſite and accuſtomed, 
Former powirs and to be done in the uſual manner. And, furthermore, we will 
es. and grant that the mayor, recorder, aldorwiow, ſheriffs, and citizens, 
of the ſaid city, being for the time the common-counci], the citizens 
in the Common- hall aſſembled, and alſo the other officers of the ſaid 
city ſhall do and execute all other ſuch things, and thall have and ex- 
ercile the ſame power, authority, and juriſdiction reſpectively, as 
the mayor, recorder, aldermerf, common-council, or other officers 
reſpectively, were accuſtomed or had power to do, execute, or have 
reſpectively, beſore the time or times of rendering the aforeſaid judg- 


ments, and in as ample manner and form as if no ſuch judgments had 


ever been rendered. And that the ſaid mayor and recorder of the 
ſame citv, as alſo the ſufficient deputy of the ſaid recorder, for the 
time being (to which ſaid recorder we, by theſe preſents, give and 
grant full and ſufficient power and authority to conſtitute and nomi— 
nate his ſuflicient deputy or deputies to the office of recorder of the 
ſaid city) and the aldermen who, before the rendering the ſaid judg- 
Juſtices of the peace ment, had been mayors of the ſaid city, or who in future ſhall be 
ieappointed, mavors, or execute the office of mayor, ſhall be juſtices of the peace 


Deputy recorder, 


within the city of Cheſter aforeſaid, and the piaces within the circuit 


and precinct of the ſaid city, and alſo all places within the county of 
the {aid city of Cheſter, and perform the ſame things as juſtices al- 
ſigned to keep the peace may do, in ſuch and as ample manner and 
form as the may or, recorder, and the other aldermen (as above-men- 


tioned) were conſtituted juitices of the peace, or aſſigned to, keep the 


cace, before the time or times of rendering the aforeſaid judgments, 
and to hold ſeſſions of the peace, and to do all other things which in 


Antient davs-fetec- that behalf they had power and were accuſtomed to do. And we” 


tion to be oblerved. will and command, that the ſaid mayor, recorder, and citizens, of 
the city of Cheſter aforeſaid, do elect and cauſe to be elected, a new 
mayor, new ſherifts, and e new officers of the city Read; on 

the day and days next following the date of theſe preſents, in th 
manner and at the places accuſtomed before the time of rendering ow 
ſaid judgment in Hillary term, in the 35th and 36th years of the 
reign of the ſaid late King Charles IT. And that they cauſe the ſaid 
new mayor, ſheriffs, and other officers (being preſent) to take the 
oaths, and be admitted, in all things, according to tae uſe and cul- 
tom of the ſaid city, before the time of rendering the ſaid judgment. 
Bailivick of te And furthermore, for us, our heirs, and ſucceflors, we grant and re— 
. ſtore to the ſaid mayor and citizens of Cheſter aforciaid, that they 
have and enjoy the ſherittalty of the city of Cheſter, as alſo the elcc- 
tion and appointment of ſheriffs of the ſame, as at the time of render- 
Aatieut tenure, Ing the ſaid judgment, or W e they held the ſame. Relerving, yield - 
| ing, 
* This is one of the few clauſes in this inſtrument of a directory nature, and 
is intended merely to ſerve the peſent exigence. All the uſual modès of eltction 
it means to leave exactly as the judgment found them; and, therefore, can never 
be conſtrued to legalize thoſe which were in themſelves unlawful. See the 01 
nion of the Lord Chief Baron, on ihe eflect of this charter, p- 508. 
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inz, and payine, to ns, our heirs, and ſueceſſors, for all and fingular 
: prom'{22, all antient dues, ſervices, rents, and payments, at the 
„e 1/4 the ſaid judgment rendered due and pavable, in the accuſ- 
tomed manner and form as they would have been due and paid if 


th. 
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the zudemen's sci had never been rendered. And furthermore, ? 


— 


of meyer, recorder, and his deputy, the aldermen and ſheriffs of the 
city atorcaid, heretolore aſually taken, ſhall be given and ad miniſter— 
el to tue mayor, recorder, his deputy, the aldermen, and ſheriff 
above-montioncd, in the manner following (videlicet) That the afore- 
ſaid recorder, or any of the ſaid aldermen above-named, ſhall give 
and adminiſter che niual oath of mayor, and the oath of aldermen of 
tie {id city, to the ſaid William Streete. And that he the ſaid 
William Strectc, Cr any one of the ſaid aldermen above-named, 
mall give and adminiſter the uſual oath of recorder of the ſaid city, 


to the aid recorder William Williams. And chat the aforeſaid mayor, 


recorder, or any one of the ſaid aldermen above-named, ſhall give 
and atuinifter the uſual oaths to the aldermen above-named, to the 


ſheriff, the ſaid deputy recorder, and the other officers of the ſaid 


city reiveclively, To which mayor, recorder, and aldermen above- 
named, we do, by theſe preſents, give and grant full power and au- 
thority to adminiſter the ſaid reſpective oaths reſpectively. And that, 


for the Fature, the oaths ſhall be adminiſtered within the ſaid city, 
to the reſgective offeers and miniſters of the ſaid city, as in time paſt 
they were wont. And further, by theſe preſents, we declare our puter tndulgences 
royal pleaſure and intention, that we, at any time hereafter, will prowiſed, 


nt, conflitute, or make, any other charter, gift, act, matter, or 
ters, vhich ſhall be requiſite or neceſſary, for the further con- 


::1zincd, or for the better reſtoring to the aforeſaid citizens the pri- 
v.1o98, franchiſes, &c. intended to be reſtored by theſe letters patent, 
(„ {Or the increaſe of trade, or for good order within the ſaid city, or 
i: the advantage of the ſaid city, or the citizens thereof. Ia witneſs 
viereot, &. Given at Weſtminſter, the 26th of October, 

| BY THE KING HIMSELF, 


anner of ſwearing | 


wi grant and 03d Vn, that the oath for the due execution of the offices ey een i 
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nation of theſe our letters patent, or any thing or things in them 
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